
INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MAHERS 


S. Hrg. 104-869, VOL. VIII 


l V 4.B 22/3: S. HRS. 104-869/ 


'IONS 


Investigation of Uhiteuater Develop... 


SPECIAL COMMITTEE TO INVESTIGATE 
WHITEWATER DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


COMMITTEE ON 

BANKING, HOUSING, AND URBAN AFFAIRS 
UNITED STATES SENATE 


THE INQUIRY INTO WHETHER ADMINISTRATION 
OFFICIALS ENGAGED IN IMPROPER CONDUCT 
WITH RESPECT TO INVESTIGATIONS AND INQUIRIES 
RELATING TO WHITEWATER DEVELOPMENT 
CORPORATION, CAPITAL MANAGEMENT SERVICES, 
MADISON GUARANTY SAVINGS & LOAN, 

AND RELATED MATTERS 


ADMINISTERED BY THE 


ONE HUNDRED FOURTH CONGRESS 


FIRST SESSION 


VOLUME VIII 


ON 


OCTOBER 17, 18, 19, AND 20, 1995 


Printed for the use of the Committee on Banking, Housing, and Urban Affairs 



S. Hrg. 104-869, VOL. VIII 


INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MAHERS 


DEPOSITIONS 


BEFORE THE 


SPECIAL COMMITTEE TO INVESTIGATE 
WHITEWATER DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


COMMITTEE ON 

BANKING, HOUSING, AND URBAN AFFAIRS 
UNITED STATES SENATE 


ONE HUNDRED FOURTH CONGRESS 
FIRST SESSION 

VOLUME VIII 

ON 

THE INQUIRY INTO WHETHER ADMINISTRATION 
OFFICIALS ENGAGED IN IMPROPER CONDUCT 
WITH RESPECT TO INVESTIGATIONS AND INQUIRIES 
RELATING TO WHITEWATER DEVELOPMENT 
CORPORATION, CAPITAL MANAGEMENT SERVICES, 
MADISON GUARANTY SAVINGS & LOAN, 

AND RELATED MATTERS 


Printed for the use of the Committee on Banking, Housing, and Urban Affairs 


ADMINISTERED BY THE 


OCTOBER 17, 18, 19, AND 20, 1995 



41-378 CC 


U.S. GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1997 


For sale by the U.S. Government Printing Office 
Superintendent of Documents, Congressional Sales Office, Washington, DC 20402 


SPECIAL COMMITTEE TO INVESTIGATE WHITEWATER 
DEVELOPMENT CORPORATION AND RELATED MATTERS 


ALFONSE M. D’AMATO, New York, Chairman 


RICHARD C. SHELBY, Alabama 
CHRISTOPHER S. BOND, Missouri 
CONNIE MACK, Florida 
LAUCH FAIRCLOTH, North Carolina 
ROBERT F. BENNETT, Utah 
ROD GRAMS, Minnesota 
PETE V. DOMENICI,* New Mexico 
ORRIN G. HATCH, Utah 
FRANK H. MTTRKOWSKI, Alaska 


PAUL S. SARBANES, Maryland 


CHRISTOPHER J. DODD, Connecticut 
JOHN F. KERRY, Massachusetts 


RICHARD H. BRYAN, Nevada 
BARBARA BOXER, California 


CAROL MOSELEY-BRAUN, Illinois 


PATTY MURRAY, Washington 
PAUL SIMON, Illinois 


Howard A. Menell, Staff Director 
Robert J. Giuffra, Jr., Chief Counsel 
Philip E. Bechtel, Deputy Staff Director 
Steven B. Harris, Democratic Staff Director and Chief Counsel 

Michael Chertoff, Special Counsel 
Richard Ben-Veniste, Democratic Special Counsel 
Alice S. Fisher, Deputy Special Counsel 
Louis J. Gicale, Deputy Special Counsel 
Everett C. Johnson, Jr., Deputy Special Counsel 
James B. Comey, Deputy Special Counsel 
Neal E. Kravitz, Democratic Principal Deputy Special Counsel 
Lance Cole, Democratic Deputy Special Counsel 

Steven Bankler, Investigative Accountant 
H. Christopher Bartolomucci, Associate Special Counsel 
Gabriel Berg, Democratic Legal Intern 
Julius J. Bonavolanta, Special Investigator 
Mark J. Brenner, Assistant Special Counsel 
Robert H. Buchanan, Staff Intern 
David Carle, Democratic Press Secretary 
William S. Castle, Senior Investigator 
Lori A. Conlon, Administrative Assistant 
Vincenzo A. DeLeo, Special Investigator 
Viet D. Dinh, Associate Special Counsel 
Douglas A. Epstein, Democratic Counsel 
Christopher Farro, Staff Intern 
Steven H. Fromewick, Democratic Assistant Special Counsel 
Sophia Hardy, Democratic Intern 
Nguyen-Hong Hoang, Democratic Legal Intern 
David Kaufman, Staff Intern 
David M. Luna, Democratic Law Clerk 
Joseph Mitchell, Staff Intern 
Timothy P. Mitchell, Democratic Professional Staff Member 
Michael P. O’Callaghan, Associate Special Counsel 
Richard J. O’Connell, Special Investigator 
James S. Portnoy, Democratic Associate Special Counsel 
James F. Redfern, Special Investigator 
Andrew M. Schauer, Democratic Assistant Special Counsel 
Jennifer M. Swartz, Senior Investigator 
Megan H. Tinker, Senior Investigator 
Amy R. Wendt, Democratic Staff Assistant 
Jeffrey H. Winter, Democratic Special Assistant 
Stephanie H. Womack, Democratic Special Assistant 


* Appointed to replace Senator Bill Frist pursuant to S. Res. 1S4 (October 12, 1995). 


(ID 


Ill 


Peter C. Barrett, Staff Assistant 
Yael Belkind, Democratic Staff Assistant 
Sloan Deerin, Staff Assistant 
Mitchell Feuer, Democratic Counsel 
Emily L. Frydrych, Assistant to the Democratic Staff Director 
Martin J. Gruenberg, Democratic Senior Counsel 
Mark D. Hoffman, Executive Assistant to the Staff Director 
Glenn Ivey, Democratic Counsel 
Joseph A. Jiampietro, Counsel 

Joseph R. Kolinski, Chief Clerk I Computer Systems Administrator 
Andrew Lowenthal, Democratic Professional Staff Member 
Doris R. Mahoney, Executive Assistant 
CHARLES Marr, Democratic Professional Staff Member 
E. Richard Mills, Press Secretary 
Joseph N. Mondello, Jr., Counsel 
Patrick A. Mulloy, Democratic Chief International Counsel 
Douglas R. Nappi, Counsel 

Lendel Porterfield, Financial Institutions Subcommittee Staff Director 
Amy C. Randel, Democratic Staff Assistant 
Sarah Bloom Raskin, Democratic Counsel 
Madelyn Simmons, Professional Staff Member 
Paul Weech, Professional Staff Member 

Edward M. Malan, Editor 
George E. Whittle, Editor 
Irene C. Whiston, GPO Editorial Assistant 
Donna Lee Krause, GPO Editorial Assistant 



CONTENTS 


VOLUME VII 


TUESDAY, OCTOBER 10, 1995 


Page 


S. Res. 120 1 

Clark W. Blight 27 

Steven A. Switzer 127 


WEDNESDAY, OCTOBER 11, 1995 


Jane Ley 217 

Robert S. Mueller III 271 

Stephen D. Potts 339 


THURSDAY, OCTOBER 12, 1995 


Patricia M. Black 399 

Douglas N. Frazier 361 

Anthony Moscota 741 


FRIDAY, OCTOBER 13, 1995 


Robert P. Cesca 

Joseph E. GanglofT 
Donna O’Dowd 


977 

1181 

1345 


TUESDAY, OCTOBER 17, 1995 


George Allen Carver, Jr. 
Laurence S. McWhorter 


1519 

1673 


VOLUME VIII 


TUESDAY, OCTOBER 17, 1995 


Don K. Pettus 


1703 


(V) 


VI 


WEDNESDAY, OCTOBER 18, 1995 


Page 

John D. Arterberry 1803 

James M. Cottos 1949 

F. Mac Dodson 2097 

Donald B. Mackay 2141 

Richard M. Pence, Jr 2297 


THURSDAY, OCTOBER 19, 1995 


James R. Dudine 2387 

Earl Fletcher Jackson 2487 

Randy Knight 2585 

Gerald McDowell 2657 

Stephen J. McHale 2849 


FRIDAY, OCTOBER 20, 1995 


Clayland Boyden Gray 2983 

L. Richard Iorio 3001 

John C. Keeney 3147 


VOLUME IX 


FRIDAY, OCTOBER 20, 1995 


Patrick I. Noble 3491 

Kenneth R. Schmalzbach [Volume I] 3587 


MONDAY, OCTOBER 23, 1995 


April A. Breslaw 3779 

Charles A. Bank 3933 


TUESDAY, OCTOBER 24, 1995 


Michael D. Johnson 3999 

Robert M. McNamara, Jr 4117 

James G. Thompson, Jr 4187 


WEDNESDAY, OCTOBER 25, 1995 


Karen Carmichael 4243 

Edward S. Knight 4359 


VII 


WEDNESDAY, OCTOBER 25, 1995 

Page 

Keith Wayne Mason 4429 

THURSDAY, OCTOBER 26, 1995 

John J. Adair 4461 

Wayne Foren 4543 

Webster L. Hubbell 4735 

Ira H. Raphaelson 4829 

FRIDAY, OCTOBER 27, 1995 

Ellen B. Kulka 4895 

Irvin B. Nathan 4937 

Kenneth R. Schmalzbach [Volume II] 4997 

MONDAY, OCTOBER 30, 1995 

Kevin B. Kendrick 5035 

VOLUME X 

MONDAY, OCTOBER 30, 1995 

Laura Jean Lewis [Volume I] 5089 

Mark K. Stephens 5233 

TUESDAY, OCTOBER 31, 1995 

Erskine Bowles 5511 

Laura Jean Lewis [Volume II] 5681 

Jane C. Sherburne 5853 

Fred B. Verinder 5971 

WEDNESDAY, NOVEMBER 1, 1995 

Paula Casey 6045 

William H. Kennedy, III 6179 

Francine J. Kemer 6229 

Marsha Scott 6417 


VIII 


THURSDAY, NOVEMBER 2, 1995 

Page 

Neysa L. Day 6447 

Ric Doery 6519 

VOLUME XI 

THURSDAY, NOVEMBER 2, 1995 

James M. Lyons 6589 

Julie Fry Yanda 6661 

FRIDAY, NOVEMBER 3, 1995 

Albert V. Casey 6757 

Steven D. Irons 6773 

Bruce R. Lindsey 6945 

SATURDAY, NOVEMBER 4, 1995 

W. Neil Eggleston 7011 

MONDAY, NOVEMBER 6, 1995 

Lloyd N. Cutler 7087 

David L. Dougherty 7161 

Thomas McLarty 7215 

Robert Peter Rittling 7251 

John T. Spotila 7301 

TUESDAY, NOVEMBER 7, 1995 

Sharon E. Conaway 7375 

THURSDAY, NOVEMBER 9, 1995 

W. Dennis Aiken 7417 

G. Randolph Coleman 7431 

Larry A. Potts 7517 

MONDAY, NOVEMBER 13, 1995 

William P. Barr 7591 

Charles E. Shepperson 7637 


IX 


FRIDAY, NOVEMBER 17, 1995 

Page 

Martin D. Teckler 7673 

MONDAY, NOVEMBER 20, 1995 

James B. Blair 7869 

Brent Bumpers 7903 

Cecilia Ryker Seay 7931 

TUESDAY, NOVEMBER 21, 1995 

Bruce R. Lindsey 7945 

Richard L. Mays 8009 

MONDAY, NOVEMBER 27, 1995 

Edith E. Holiday 8035 



DEPOSITION OF DON K. PETTUS 
IN RE: S. RES. 120 


TUESDAY, OCTOBER 17, 1995 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Washington , DC. 

Deposition of DON K. PETTUS, called for examination 
pursuant to notice of deposition, at 11:19 a.m. in Room 640-A of 
the Hart Senate Office Building, before CARMEN BUNCH, a No- 
tary Public within and for the District of Columbia, when were 
present: 


LOUIS J. GICALE, JR., Esq. 

Majority Deputy Special Counsel 
NEAL E. KRAVITZ, Esq. 

Minority Counsel 

RICHARD BEN-VENISTE, Esq. 

Chief Minority Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 

CHARLES J. SGRO, Esq. 

Counsel to Deputy Attorney General 
U.S. Department of Justice 
ANDREA M. SIMONTON, ESQ. 

Deputy General Counsel 
On behalf of the deponent. 


(1703) 


1704 


CONTENTS 


Witness 

Don K. Pettus 
by Mr. Gicale . 
by Mr. Kravitz 
by Mr. Gicale . 
by Mr. Kravitz 
by Mr. Gicale . 


Examination 


3 

78 

111 

113 

187 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1705 


PROCEEDINGS 

Whereupon, 

DON K. PETTUS 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. GICALE: 

Q Could you please state your name for the 
record. 

A Don K. Pettus, P-e-t-t-u-s. 


3 


Q And your present business address. 

A 1230 West Fourth Street, Little Rock, 

Arkansas. 

Q And are you still with the FBI? 

A No, I retired at the end of last year. 1 
am now in private industry. 

Q What is the name of your employer? 

A Regional manager for Guardsmark, 

Incorporated. 

Q How do you spell that? 

4 

A G-u-a-r-d-s-m-a-r-k. 

Q Now, how long have you been employed at 
Guardsmark? 

A Since January, January 2. 

Q Of ’95; correct? 

A That’s correct. 

Q Prior to January 2, 1995 where were you 
employed? 

A November 11,1 retired from the FBI, of 
’94. 

Q When you retired from the FBI, what was 
your position? 

A I was the agent in charge of the Kansas 
City office. 

Q And how long had you been agent in charge 
of the Kansas City office? 

A Almost two years. Basically, I took over 
January 1 of ’93. 

Q And prior to taking over as agent in charge 
of the Kansas City office on January 1 ’93, what were 
you doing with the FBI? 

A From January 1 ’86 to the end of ’92, I was 
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5 

agent in charge in Little Rock. 

Q Now, Mr. Pettus, this deposition is 
conducted pursuant to Senate Resolution 120. The 
resolution establishes a Special Committee 
administered by the Banking committee to conduct an 
investigation involving Whitewater Development 
Corporation, Madison Guaranty Savings and Loan 
Association, Capital Management Services, Inc., the 
Arkansas Development Finance Authority and other 
related matters. 

Section l(b)2(c) of Senate Resolution 120 
authorizes investigation and public hearings into 
whether the Department of Justice has improperly 
handled RTC criminal referrals relating to Madison 
Guaranty Savings and Loan Association or Whitewater 
Development Corporation. This will be the focus of 
today’s deposition. 

A Yes, sir. 

Q You were requested to testify on October 5, 

1995. This deposition is being taken in advance of a 
public hearing likely to be held in late October or 
November. It is possible that you may testify at 

6 

that hearing. 

We will be asking you a series of 
questions. You are testifying of course under oath. 

If you don’t understand a question, let us know and 
we will rephrase it. If you need a break, please let 
us know. 

The stenographer will prepare a record of 
questions and answers. The deposition will be 
treated as committee confidential until the 
commencement of the hearings. Prior to the hearings, 
you will receive a letter from the committee telling 
you that you may come to the Senate to review the 
transcript of your deposition and make note of any 
corrections of transcription on an errata sheet. 

If you are called to testify at public 
hearing, you will be permitted to have a copy of your 
deposition transcript four days in advance of your 
testimony. You may be represented by counsel. 

Objections to the form of questions will be 
noted for the record. Counsel may object on grounds 
of privilege or relevance. The committee chairman 
may rule on objections where the witness refuses to 
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7 

answer a question. 

Now, are you aware of the committee’s 
document request to the Department of Justice dated 
August 25, 1995 with respect to the matters I have 
just recited? 

A Yes, basically. 

Q And as a result of that request, did that 
cause you to search your records to determine whether 
or not you had any documents that would be responsive 
to that request? 

A Yes. 

Q Have you provided all those documents that 
you thought were responsive to that request to the 
Department of Justice? 

A I believe so. 

Q Or the FBI? 

A Yes, I believe so. 

Q Did you speak to anyone other than counsel 
prior to your deposition here today with respect to 
the substance of your testimony? 

A Only to Andrea. I went to the FBI 
headquarters. 

8 

Q Now, going back for a moment to that point 
in time when you left your position as head of the 
Little Rock office, who succeeded you in January of 
18993? 

A Robert Satkowski. 

Q Robert Satkowski. Do you know how long he 
was the agent in charge there? 

A He just retired — do you know the date? — 
within the last four months, three or four months. 

Q So he retired as the agent in charge in 
Little Rock? 

A Right. Within the last three months, I’d 

say. 

MR. SGRO: I would - 

MS. SIMONTON: I would say, and I’m not 
under oath, but just for information’s purposes, I 
think it was certainly within the last three months. 

It was in the summer, I would say, of 1995. 

BY MR. GICALE: 

Q At least throughout ’93, ’94 and part of 
1995? 

A Exactly, yes, precisely. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1708 


9 

Q Now, in terms of your office in Little 
Rock, can you briefly describe the structure of the 
office in terms of who you supervised, and 
specifically, I would like to reference Mr. Irons and 
the agents that may have been supervisors either 
beneath him or above him, between you and Mr. Irons. 

MR. KRAVITZ: Do you have a particular time 
period in mind? 

BY MR. GICALE: 

Q This would have been between September -- 
September 1992 and January 1993. 

A Well, we had approximately 100 employees 
total, and the Little Rock office covers the state. 

And I believe there was seven or eight what we call 
resident agencies, so basically, they’re smaller and 
without any support complement and handle basically 
everything in their area unless it’s an extremely 
complicated case. 

There was one supervisor in Fort Smith who 
handled basically the Western District. 

Now, as far as white-collar crime matters, 

Irons was the supervisor and would coordinate the 

10 

program for the state. In other words, Bounds, Bill 
Bounds, who was a supervisor in Fort Smith, would 
work through Irons. He was a supervisor. I don’t 
recall exactly how many he had on the squad. He 
reported through Don Whitehead, who was the assistant 
agent in charge, and then I was the agent in charge. 

Q Don Whitehead? 

A Right. 

Q Now, did Irons have to coordinate any of 
his work with anyone in Washington? 

A He would have discussions with basically 
his counterpart in Washington, who would be the 
supervisor here at whatever desk it might be at 
headquarters. 

Q Now, who was Jane Erickson, if you know? 

MS. SIMONTON: If you want me to tell you 
who that is, I’d be happy to. 

THE WITNESS: I don’t know. I’m not sure 
what her title was. Can you refresh my memory? 

BY MR. GICALE: 

Q Well, if you know -- if you knew who she 
was, and I take it you don’t. 
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11 

A I knew Kendrick was basically his 
counterpart here at headquarters. 

Q Now, in terms of day-to-day supervision of 
Irons, would you have day-to-day supervision of Irons 
or would it be Don Whitehead? 

A I would have the ultimate responsibility, 
but I would say as far as detail and being in regular 
daily contact with him, Mr. Whitehead would be, but I 
guess it depends. I would have - 

Q Would it depend on the issue? 

A The policy and issue, right. It would 
basically depend on the issue. 

Q Well, then let’s get to the issue. When 
did you first hear of an RTC criminal referral 
relating to Madison Guaranty or Whitewater 
Development Corporation? 

A You’re talking strictly about a referral, 
not the first trial on the case? 

Q No, the referral. 

A The referral, okay. That would have been 
near the end of August, I believe, August 26 is what 

it was. 

12 

Q Of which year? 

A Of ’92. 

Q Do you recall how you found out about that 
referral? 

A I wouldn’t say specifically but I’m fairly 
positive that Irons told me, probably accompanied by 
ASAC, but I’m sure Irons told me. 

Q Do you recall -- that’s when you first 
heard about the referral or you received the 
referral? 

A Well, no, there had been some discussions. 

We had had -- of course, basically, we didn’t open a 
case or look at a case until we got a referral from 
the RTC, so he primarily would have been in regular 
contact with his counterpart from the RTC. So we 
knew -- we were hoping that there was some referrals 
coming. There were a couple other cases of major 
significance, Savers and I believe the other one was 
First Federal. 

So I think what happened was that in a 
conversation with someone from the RTC, ihey had 
indicated that Madison Guaranty would be 
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13 

forthcoming. Now, that might not have been August 22 
exactly but I would say on — it is in that period, 

August 26. 

Q Do you know approximately when you received 
the criminal referral from the RTC? 

A I believe after Labor Day or right around 
Labor Day, so roughly September 1 or 2 or right in 
that period. 

Q Now, do you know what if any action was 
taken with respect to the referral at that point in 
time? 

A Well, on the -- when he first heard the 
referral was coming in, he sent an Airtel, to 
headquarters. We call that — it’s not our highest 
priority communication but a priority communication. 

A memorandum would just go regular. Airtel is 
handled with a little more priority. We’ll get into 
teletypes later. Of course, that goes right on out. 

Q Now, I’m going to show you what’s marked 
for identification as FBI 00001529. It’s a document 
dated 8-26-92. It’s labeled to the director from the 
SAC Little Rock regarding financial institution 

14 

fraud, and I ask you if this is the Airtel document 
that you’re referring to. 

A That’s it. That’s it. 

Q And that’s the document that was alerting 
headquarters -- 

A Right. 

Q -- to the possibility of receiving this 
referral? 

A Right. 

O I’m also going to show you what’s marked 
for identification as FBI 00000997. This is an 
undated document, page 3 of a document, it’s labeled 
as a communication message form. Can you identify 
what this is for us? 

MR. KRAVITZ: Do you have the first two 
pages of that? 

MR. GICALE: I don’t. And I looked for it 
in our documents, and I did not see it. 

MR. KRAVITZ: I’ve seen that before, 
attached to something else. I’m not sure exactly 
what it was. I’m sure it’s in my pile somewhere. 

MR. GICALE: Well, off the record. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1711 


15 

(Discussion off the record.) 

BY MR. GICALE: 

Q I previously identified the number on this 
document, and I don’t think I need to go through the 
zeros again. Can you identify this document which is 
labeled as page 3? If you can’t, there may be 
another document that can be of assistance. 

A Based on my knowledge, I believe this is a 
note that was made up at headquarters and Little Rock 
probably didn’t get it at that time. This looks to 
me like a headquarters note. Verinder, Kubic and 
Dick are all at headquarters. Copy designations are 
all to headquarters people. From my experience, this 
is a note made up at headquarters and Little Rock 
probably didn’t get it right away. 

Q This is with reference to this case? 

A Right. 

Q And receipt of the referral; correct? 

A That’s correct. 

Q Do you recall seeing this eventually? 

A I had seen it in the documents that I’ve 
reviewed, but at that time, I’m fairly certain I 

16 

didn’t see it because that would have been a — that 
would have stayed at headquarters. 

Q Now I’m going to show you what’s marked for 
identification as document 006695. Can you identify 
that for us? 

MR. KRAVITZ: Lou, just so the record is 
completely accurate, am I correct that you’ve handed 
the witness more than just one page? 

MR. GICALE: Yes, yes. I’m sorry. 

BY MR. GICALE: 

Q The document with the first Bates number 
006695 through 006714 is labeled a criminal referral 
form. Is this the criminal referral form that you 
received in September of 1992? 

A I believe that’s it, on Madison Guaranty. 

There’s no — I don’t see a date here, but I believe 
that that’s the type of referral form they typically 
use. 

Q Well, if I could quickly direct your 
attention to the last page, 0005 — I’m sorry. 

006714, does that indicate a date? 

A Yes, there’s two 8-3 Is and a ’92. 
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Richard A. Iorio, 9-1-92. 

Q When it referral came into your office, how 
was it handled? 

A It would go to Mr. Irons for total review 
and for appropriate handling. 

Q Now, did he give a copy of this to you to 
review as well? 

A I don’t recall exactly. I know he told me 
about it and summarized it and that type of thing. 

Whether he actually physically handed me a copy, I 
don’t recall, but I was aware of it and that it came 
in. 

Q He briefed you on it, then? 

A Right, precisely. And I imagine 
Mr. Whitehead would have been in on that. I can’t 
recall exactly, but that would have been typical. 

Q Now I’m going to show you what is marked 
for identification as KDK 0000006, six zeros and a 6, 
a letter to Steve Irons dated September 1, 1992 
regarding this criminal referral. Do you recall 
seeing this letter? 

A Again, I was aware that it came in. 
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Whether I actually personally saw it, I don’t know, 
but I’m sure I was briefed on it. 

Q In the lower left-hand portion of that 
exhibit — 

A "Copy given to SAC." 

Q Do you know whose handwriting that was? 

A DW, that’s probably Don Whitehead. That 
looks like DW, which would be Don Whitehead. 

Q And when he says -- when it says "copy 
given to SAC," in fact, there’s a date there, is it 
9-10-92? 

A Right. 9 -- it’s 9-92. I’m not sure what 
the middle one is. 9-10? I’m not sure what that is. 

Q And when it indicates "copy given to SAC," 

9, whatever the date is, ’92, does that mean that you 
received a copy of the letter and the referral or 
just were notified of it? 

A It could have been either. 

MS. SIMONTON: Just as a point of 
clarification, in referring to the documents that 
were turned over, the FBI got documents from several 
sources. Those sources were individually numbered, 
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KDK standing for Kevin D. Kendrick, but our 
sequential numbering we numbered starting from, like, 

1 to whatever with the FBI number, so it might be 
easier in terms of finding documents later on if we 
refer to the FBI number as opposed to the working 
file number. 

MR. GICALE: That’s correct. Where I can 
do that, I will. And now that you mention that, with 
respect to this one, the FBI number, and let’s -- the 
document we just discussed dated September 1, 1992, 
the FBI number was 00000964, so there’s no question 
about that. 

MS. SIMONTON: We would agree to the 
elimination of the predecessor zeros for ease. 

MR. GICALE: Good. Thank you. 

(Laughter.) 

MR. KRAVITZ: They must be planning on 
sending us a lot of documents. 

MS. SIMONTON: If you get the volumes that 
the independent counsel has or returns to us - 

MR. GICALE: Off the record, I assume? 
MS. SIMONTON: The last part, yeah, it is. 

BY MR. GICALE: 

Q Now, with respect to this referral, can you 
tell us what, if any, action your office took with 
respect to this referral in early September? 

A I think by way of background — I’ve kind 
of got to give you a little more information. By way 
of background, there had been an extensive 
investigation of Madison Guaranty. It was one of the 
first cases that we took to trial on the failed 
savings and loan. 

Q When was that? 

A It was a rather lengthy trial. I want to 
say almost two weeks, which resulted in an acquittal 
of Mr. McDougal, who was the main target. 

Q What year was that? 

A I’d have to refresh my memory. I want to 
say ’89, but I’d have to double-check, but this is 
the background. We had done a very extensive 
investigation. I believe one person perhaps pled 
guilty, maybe two, there might have been a directed 
verdict on one individual, but the crucial element in 
pursuing it further with additional information is we 
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had a very detailed investigation. We went to a very 
lengthy trial and the main target was acquitted, so 
that leads us up to getting this inquiry. 

Now, with that background, certainly before 
we go forward, we want to be very careful at this 
time that we have sufficient indicators to warrant 
what we’re doing. And in this referral, although we 
got the basic summary, 300 attached documents - I 
believe there were about 300 — went to the U.S. 

Attorney’s office. 

So Irons had a number of concerns. One was 
that if he was the one who prosecuted or his office, 
that if we’re going to do whatever type of 
investigation, limited or otherwise, we want to make 
sure that the U.S. Attorney is totally on track and 
that we have totally independent indicators that 
would warrant additional investigation. 

So with that in mind, my first concern -- 
also we were aware of the witnesses that were 
mentioned in this report and if - 

Q Which witnesses are you referring to? 

A The presidential candidate and his wife, 

22 

and 1 believe Tucker was mentioned. So we were also 
concerned about the witnesses, doing something that 
we didn’t have total and absolute justification at 
this particular time period. 

Q So what steps did you take, then? 

A I probably had some kind of oral 
conversation with the U.S. Attorney prior to that 
time but ~ 

Q That was Mr. Banks? 

A Right, right. But I know on, 1 believe it 
was around September 20 or 23, we had an actual 
meeting in Mr. Banks’s office. And we also had 
informal assessments from Irons and his staff as to 
was there new and additional information here that 
would probably warrant opening up some type of an 
investigation. And again we’ve got to keep in mind, 
we don’t have the 300 documents. 

Q You did not have that initially? 

A No, we did not have those. They sent those 
only to the U.S. Attorney’s office, so based on a 
very limited, preliminary review, we were just trying 
to make absolutely certain that we were objective and 
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fair and that we had adequate indicators to move 
forward and act on the referral, and also that the 
U.S. Attorney’s office was totally on track and 
consistent with what we were going to do. And we 
did — to follow up, I believe it was the 23rd we had 
a meeting in the U.S. Attorney’s office. 

Q Who attended that meeting? 

A Certainly the U.S. Attorney. Irons, I 
believe Gretchen Hall was there, I’m not sure. 

Q She’s one of your agents? 

A She is an analyst who eventually did the 
review, the one who did the review. And I believe 
there was somebody else there from his office. I 
don’t know whether it was Dodson or who it was, but I 
know there was someone else from his office, perhaps 
two. 

Q And how long did that meeting last? 

A I don’t know. 1 just have to refresh my 
memory. It was a fairly detailed meeting, discussion 
of the issues, the ramifications, fact that we had 
had the prior trial. We went into the emotional 
state of McDougal, the new factors, what additional 
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new facts had been brought up by this and I think the 
general consensus was that at that point there hadn’t 
been a whole lot of new indicators or information 
which would warrant a full investigation. 

Q Now, did you at that point review the 300 
exhibits or discuss those exhibits at that point? 

A No, no, no. I’m sure they were alluded 
to. Now, as far as an extensive discussion, I don’t 
know. I’m sure they were alluded to. I’m not sure 
how much of a review they had had. I don’t recall 
that, but we’re leading up — 

Q And so as a result of that meeting, what 
decision was made with respect to how this 
investigation — an investigation, if any, would 
proceed? 

A As things developed, we initially ~ 
eventually had I believe it was Gretchen, Steve Irons 
and someone from his office review the material. 

Q Someone from whose office? 

A Mr. Banks’s office. 

Q That was agreed to at this 9-23 meeting? 

A I’m not sure when that was agreed to. I’m 
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not sure. The 9-23 -- I’m not sure when we agreed to 
that, but eventually we decided, there was an 
agreement that there would be a review of the 
additional facts. 

Q Just to back up for a second, as a result 
of the 9-23-92 meeting, were there any decisions made 
in terms of where this would go? 

A Well, there was a preliminary decision that 
basically he had some problems with statute of 
limitations, as 1 recall, McDougal’s status. 

Q What do you mean his status? 

A As I recall, he was living in a house 
trailer, his 1 guess you’d say his physical status 
was in some question at that time. 

Q Physical or mental? 

A Well, probably mental — physical and/or 
mental. And of course the witnesses were discussed 
and there was -- I think the prevailing opinion was 
that the new referral — and I can’t say as to where 
they had looked at the 300 but based on the cover 
sheet or their official referral, that there were 
insufficient additional facts in there to warrant 
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certainly a full investigation and even — it was 
insufficient. 

It was discussed, the impact this would 
have coming in this time period, basically two months 
before the election, that we wanted to be fair and 
objective and I think we were both pretty much on 
track there, that but for the trial and the 
acquittal, it might have been a different situation, 
but with a full-fledged trial and full-fledged 
investigation and the acquittal, we had to be very 
careful here. 

And probably that if we did any type of 
investigation, it would be perceived as an 
investigation of the witnesses and we just had to be 
fair and objective to all the parties involved, in 
light particularly of the acquittal and the trial. 

Q So after discussing all of these issues, 
was there any decision made as to what would be done 
next or whether there would be a follow-up 
conversation with respect to — 

A There would obviously be some follow-up 
contact with Irons and his counterpart in the U.S. 
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Attorney’s office, and I’m fairly certain that at 
that point they -- I don’t believe they had reviewed 
completely the 300 pages, I’m certain they hadn’t, 
because that does come a little later. 

Q So was there some understanding that these 
documents -- you had to be careful but that these 
documents would have to be reviewed and you’d have 
some further discussions; is that correct? 

A Right, and he had some concern about -- 

Q Is that correct? 

A Yes, sir. 

Q And he had some what? 

A There was some concern, and I don’t recall 
the specifics on that, to statutes, statute of 
limitations or statutes. 

Q Now, do you know at that meeting whether 
anyone in the meeting, any of the parties, the agents 
or anybody in the U.S. Attorney’s office, indicated 
whether they knew any of the parties, either the 
individuals named as potential defendants or 
potential witness in the case? 

A Well, certainly in that small of state, we 
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knew of them, certainly. Mr. Banks would have. I 
think all the parties in there would certainly have 
known who they were. 

Q I understand, knowing of them, but anybody 
that had any personal relationships with them. 

A What do you mean a personal relationship? 

I mean — 

Q Well, knew them, I mean -- 

A Well, I think by virtue of our positions, 
we would come in contact with them. I did. 

Q With the governor? 

A I’m certainly — very limited but at 
official functions and that type of thing, I had seen 
the governor. You’d have to ask Banks but I’m sure 
he would have, too. 

Q For instance, your contacts, would that 
have been limited to business functions? 

A My official capacity, as I -- as SSAC, 
where we would be present at a function where we were 
both there. 

Q That would be the then-Govemor Clinton? 

A Right, right, right. 
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Q What about the other parties that were 
named as witnesses, potential witnesses? 

A Tucker, 1 don’t -- he was lieutenant 
governor, I believe, at that time. I don’t think I 
had ever met Tucker. I could have. 1 don’t know. I 
mean that’s a small state and a small city. I may 
have been at a function where I had run into him, or 
not. Chuck, I don’t know. Mr. Banks, I don’t know. 

Q In any event, was that — if anyone had a 
personal relationship, not a business relationship, 
with these people, was it discussed at this meeting? 

A That was certainly not a factor in our 
discussions. We were just concerned about fairness 
and objectivity. 

Q Now, after this meeting, you’ve indicated 
that there were some subsequent discussions or review 
of documents by members of both of your staffs; 
correct? 

A Right, right, right. 

Q Now, at this time, were there 

communications with FBI headquarters about your 
meeting with Mr. Banks and his staff or how you were 
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going to proceed with respect to this case? 

A I believe we sent some kind of 
communication to headquarters, saying there wouldn’t 
be any overt — any investigation or overt 
investigation. I don’t recall precisely the terms we 
had but 1 believe there was communication sent to 
headquarters telling them that we weren’t going to 
conduct and then why. 

Q Now, when you talk about communications, 

I’m going to show you what’s marked for 
identification, excluding the zeros, as 985, which is 
a facsimile cover sheet. By the way, it’s 985 
through 996. This is a facsimile cover sheet dated 
October 7, 1992 to FBI headquarters from FBI Little 
Rock. Can you take a look at that, please. 

(Witness reviewed the document.) 

A McDougal is described as a diagnosed manic 
depressive and psychological state was — all right. 

Let me get on here and see. 

Q In term of the document to begin with, 
would that be the form of communication that you used 
to notify FBI headquarters with respect to the status 
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of this investigation on October 7? 

A This is a teletype, right. 

Q That’s the teletype? 

A Correct. 

Q Now, did you have any conversations with 
the director — telephone conversations or in-person 
conversations with the director or any of his 
immediate staff with respect to this case prior to 
this particular teletype? 

A I got a call from Fred Verinder. 

Q Do you know when that was? 

A I believe — 

MS. SIMONTON: Off the record. 

(Discussion off the record.) 

THE WITNESS: Sometime, and I’m not -- no 
exact date, 1 got a -- got a call from Verinder, and 
he basically wanted me to update him on the case. 

BY MR. GICALE: 

Q Now, who was Verinder? 

A He would have been the deputy -- he would 
have been — we changed their titles. He would have 
been the deputy assistant director to Larry Potts, 
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who was the assistant director of the criminal 
investigative division. His side of the house would 
have handled this type of a case. And I got a 
call -- and I don’t exactly recall the date - from 
Verinder, wanting me to update him on the case. And 
I gave him the full — a short oral briefing on the 
phone and saying we had had a full investigation, it 
was the first one we tried. The trial went about two 
weeks, I went into it, and that McDougal was the main 
target and was acquitted and leading then up to the 
referral and that type of thing. 

Q Now, was that before or after your meeting 
with Banks’s staff on September 23, 1992, if you 
recall? 

A I don’t recall. 

Q Then the next detailed communication, would 
that have been this October 7, 1992 communication? 

A I believe so. 

MS. SIMONTON: Just give the FBI number 
that you’re referring to. 

THE WITNESS: FBI referral number is 960. 

On 10-6 — right. In this teletype — I hadn’t got 
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to that, but in this teletype, we advise of that 
meeting. 

BY MR. GICALE: 

Q Well, let’s take some of these pages one at 
a time. First of all, page 2 of the teletype, and 
this is identified also as Bates number 987, in that 
you reference the August 26, 1992 Airtel, which was 
in anticipation of the criminal referrals that we 
talked about earlier; correct? 

A And a general overview of what it would 
entail. 

Q Now, on page 4 of the teletype, and this 
would be document 989, your agency went into the 
background with respect to the prior criminal case 
that you talked about; is that correct? 

A Correct. 

Q Now, incidentally, who prepared this 
teletype? 

A Irons would have probably done most of it. 

Q Who would have assisted him or who did 

assist him? 

A You know, maybe people on his staff, 
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Gretchen. I’m not sure. 

Q Would you -- 

A The original person who — the first case 
in Morgan Guaranty was Gary Aaron. Whether he would 
have helped, I don’t know. 

Q You mean Madison Guaranty? 

A Right. DKP, SD. 

Q Whose initials are? 

A I don’t know. SD, I don’t know who that 

is. DKP is not my initials. I’m fairly certain I 
would have seen this. 

Q That was my next question. Did you review 
this before they sent it to headquarters? 

A I would have thought so. I don’t see my 
initials anywhere, but I would have thought I would 
have because I was certainly cognizant of the impact 
and the sensitivity and — 

Q Now, I’m going to direct your attention to 
page 5 and this would also be document number 990. 

The last three lines of that page. 

A Right. 

Q Now, we are - the teletype indicated the 
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analysis cited in the last two paragraphs of page 5 
clearly indicated illegal check-cutting activity. 

Was that your office’s conclusion at that point in 
time? 

A As I recall, the first trial was primarily 
related to land flips. And there was some -- as a 
result of the preliminary assessments and everything, 
that there might be some illegal check-cutting 
activity, that they had to do some more study and 
analysis, that’s correct. 

Q Now, on the next page, page 6, also labeled 
as document number 991, I would direct your attention 
to the first full sentence starting with “in addition 
to the alleged check cutting,” do you see that 
sentence? 

A Yes, sir. 

Q Now, the teletype indicates that the 
McDougals are alleged to have diverted the proceeds 
of their MGSL home purchase and improvement loan. 

A Correct. 

Q Was that something you discussed at the 
meeting with Banks, do you recall? 
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A We were fairly detailed regarding the 
McDougals, right. 

Q Do you recall discussing the — 

A 1 don’t recall specifically but we probably 
did. 

Q Did you feel at that time that that had to 
be further explored? 

A It was something that could be looked at, 
right. 

Q Now I’m going to direct your attention to 
page 10, document number 995. The beginning of the 
first full paragraph, the sentence starting with "it 
was the opinion.” Do you see that sentence? 

A 995 - 

Q Paragraph starts "on September 23, 1992.” 

A Okay, I got you. 

Q Do you see the sentence starting with "it 
was the opinion”? 

A "USA Eastern District of Arkansas. The 
information concerning the check cut was of possible 
interest with Anspaugh as a possible target.” 

Q Does that accurately reflect the status of 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1722 


37 

your conversations as of October 7, 1992? 

A As 1 recall. 

Q Then I’m going to direct your attention to 
a sentence further in that paragraph where it says 
"it was also noted." Do you see that sentence? 

A Yes, sir. 

Q "That a complete and factual determination 
of what transpired in any facet of the referral would 
take some time." 

A Exactly. 

Q Was that your conclusion as well as the 
conclusion of the U.S. Attorney at that point in 
time, October 7, 1992? 

A Right, that we need a more detailed 
analysis. And 1 think again, I don’t recall exactly 
but 1 think we’re primarily referring to these 300 
documents, or enclosures, whatever they are. 

Q In the next sentence, there’s a reference 
to doing some legal research, statute of limitations 
and an in-depth analysis; correct? 

A Correct. 

Q And all of that, that’s a further 
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indication of what you discussed at that meeting with 
Banks; is that correct? 

A Correct. 

Q That’s consistent with what you discussed? 

A Right. 

Q And that’s how it was left on October 7? 

A On 996 it says we still haven’t received 
the documents, the enclosures 1 guess or the 
exhibits. 

Q Now, as a result of this teletype, did you 
have any subsequent discussion with FBI headquarters 
responding to this teletype? 

A Can I refresh my memory here? 

Q Maybe I have a document that can help you. 

I’m going to show you document number 523, and this 
is a communication dated 10-9-92 and it’s document 
523 through 525 from Director FBI to FBI Little 
Rock. Can you identify that for us? 

A Yes, yes. 

Q What is that? 

A Basically headquarters is telling us to 
initiate a limited investigation aimed at determining 
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the extent of violations as alleged in the RTC 
criminal referral dated 9-1-92. 

Q Now, this is from Kendrick; is that 
correct, FBI headquarters? I’m sorry, it’s from the 
director but — 

A It’s from the director. I don’t know who 
would have sent it. I don’t know who. It would have 
come out of the — 

Q That office? 

A That office, right. The director would 

have seen it. The director ~ it would have come out 
of headquarters. Normal procedure, Kendrick would 
have probably dictated and somebody at Kubic’s level 
or something would have signed it out. 

Q Now, was this teletype in response to your 
10-7-92 teletype? 

A It would appear so, right. 

Q Now, are you aware — strike that. 

A I didn’t read the note. That probably 
explains it. That’s the — 

Q Yes. I’m going to direct your attention to 
page 3, also document number 525, of that teletype. 
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Can you review that for a minute? 

A Right. This is a note attached at 
headquarters that we don’t see. 

Q That you wouldn’t have seen at the very 
beginning? 

A Right, right. 

Q With the document — 

A The ticklers went to Verinder, Kubic, Dick 
and Kendrick. 

Q That document, let me get the number again, 
number 525, is the third page of this document dated 
10-9-92, this communication, but that also happens to 
be the document that I showed you earlier, number 
997, correct, where I had page 3 without pages 1 and 
2 ? 

A Right. 

Q Now, does that document indicate how it was 
that this communication came to your headquarters in 
Little Rock? 

MR. KRAVITZ: Can I just interrupt for one 
moment? I just want to make sure the record is 
clear. I believe that Mr. Pettus testified that he 
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did not receive page 3 at the time that his office 
received pages 1 and 2. 

THE WITNESS: Right, right. This is a note 
that stays at headquarters. 

BY MR. GICALE: 

Q All right, I’m sorry. So that was not with 
the teletype that you received? 

A No, no. This is an administrative 
procedure. Copy designations, this is strictly done 
at headquarters and these are the people at 
headquarters that get it, Verinder, Kubic, Dick. We 
did not get this in the field. What we get is the 
first two. 

Q Were you aware of any conversations that 
the director or director’s office had with the 
Department of Justice with respect to the type of 
investigation that should be conducted at this point 
on October 9, 1992? 

A Sometime in that period, I got a call from 
either — it must have been Potts. Verinder called 
the first time and this was earlier, and I don’t know 
the exact dates, and then at a later time period, I 
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did get a call from Potts that he had been in contact 
with the department. Whether that’s it or not, that 
would probably fit, but I’m not sure. 

Q Did he indicate who in the Department of 
Justice he had talked to with respect to this? 

A I don’t recall. He just said — I’m not 
sure. I know he said he had talked to department 
officials, and I’m not sure whether he mentioned the 
names or not. 

Q Did he indicate whether it was an in-person 
meeting or telephone call? 

A No, not that I recall. 

Q But in any event, he indicated that he had 
been in consultation with the Department of Justice 
with respect to — 

A He had had an inquiry or some consultation 
with the department, right. 

Q And did he indicate whether or not the 
department was in agreement with how you should 
proceed in this matter, Department of Justice, that 
is? 

A 1 believe this is the preliminary leading 
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up to the limited inquiry. Is this the limited — 
let me look at that again. This is 10-9. 

MR. KRAVITZ: Just so the record is 


clear -- 

THE WITNESS: Okay. I think he probably 
talked to the department. I think he probably — 

BY MR. GICALE: 


Q Just one minute. Again, you’ve just 
referred to document number 523 through 525. 

A Do I need to repeat that? 

Q What you just said, yes. 

A Document 5234 through — 

Q No, you don’t need to repeat the numbers, 
just the document. 

A Okay. This is the teletype from the 
director to Little Rock dated 10-9-92, captioned 
’’subject, James B. McDougal.” Now, with an attached 
note, which stays strictly at FBI headquarters, I 
guess it doesn’t have a date on it. 

Q But you would not have received this with 
the teletype? 

A No, I would not have received the note, but 


I’m believing that if - if it was Potts who talked 
to the Bureau official, to the department, on 10-8, 
then this would have been sent out on 10-9. And I 
believe he told me that he was going to request a 
limited investigation, which is the crux of this 
teletype. 

Q He was going to request who do a limited 
investigation? 

A Little Rock. Is that -- I believe that’s 
the terminology, wasn’t it? Right, correct, right, 
right. Not 100 percent sure but I believe that was 
the crux of the call now that I - that would have 
fit. 

Q Now, as a result of this teletype and this 
discussion with Potts, what did your office in Little 
Rock then begin to do? 

A I believe now we began the review, which I 
believe in this - can I look at this again? 

Q Sure. 

A Right. The review, we’re supposed to get 
the documents from the U.S. Attorney’s office and 
we’re going to conduct a joint review and get a 
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response back to FBI headquarters by close of 
business 10-16-92. 

Q Now, the date, 10-16-92, who determined 
that this would have to be done by October 16, 1992? 

A I don’t recall specifically, but I’d say 
that it — I’m sure at this time Irons was talking to 
Kendrick, this is the way they generally develop, and 
he was also talking to somebody in the U.S. 

Attorney’s office and I may have talked to Banks, I 
don’t know, but we thought this would be a fairly 
reasonable time period that we could make a fairly 
objective review and analysis. 

And I might have even talked to Potts about 
that. I don’t recall. I just don’t recall if that 
would be — but I think it would have been a — we 
would have met, we would have talked and okay, this 
is quite an extensive number of documents. What is a 
fairly reasonable period that we can do the review in 
and make a reasonable response? 

Q Well, I mean is there some significance to 
the date? For instance, why wouldn’t it have been 
October 17 or 18 or November 30, for instance? 
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A I would assume the 16th is close of 
business Friday, but I don’t know. I imagine it’s a 
full week, but I’m not for sure. 

Q So it was just an attempt to gauge how much 
time it would take. Was there a focus on any date, 
for instance? Was there a focus on whether or not to 
get this done before the election in November? 

MR. KRAVITZ: You’re asking him based on 
his own knowledge? Because he didn’t set the date. 

MR. GICALE: Yes. Well - 

THE WITNESS: I don’t recall that that was 
actually said, hey, we want to do this by the 
election, but I’m sure a consideration was that we 
would have a fairly quick review so it would be fair 
and objective rather than stringing the thing out and 
then find out later on that there might have been 
something in there. Yeah, we were trying to be fair 
and objective and a week’s period sounded fairly 
reasonable and then we’d at least have a fairly good 
analysis. 

BY MR. GICALE: 

Q But you don’t know at this point who came 
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up with the date? 

A No. 

Q You don’t recall? 

A But I’m pretty sure it was a pretty good 
consensus that we thought that would be fair and 
reasonable time period that they could do a pretty 
good assessment. 

Q Now, between — or I’m sorry, after 
September 23, 1992, did you have any subsequent 
meeting with Mr. Banks’s office with respect to this 
referral? 

A Well, there would certainly have been 
discussions with the AUSA and with Irons and then 
he - I know there was some discussions before he 
sent me a letter on October 16, so yeah, there would 
have been discussions, but I don’t know exact -- 

Q Discussions between you and Banks? 

A Right. 

Q Or between others? 

A Between me and Banks and also between Irons 
and his counterpart in Banks’s office. 

Q Well, these were discussions in Banks’s 
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office? 

A As well as review. I don’t recall AUSA but 
they also had an AUSA involved in the review during 
that week. 

Q Who was that AUSA? Do you know? 

A I don’t recall. I want to say Dodson, but 
I’m not sure of that. Mack Dodson, but I’m not sure 
of that. 

Q And again, these discussions, did they 
occur in the U.S. Attorney’s office or the FBI office 
or were they over the phone? 

A I believe they would be both because that’s 
I saw Banks weekly. I generally would see him, he’d 
either be out to my office or I’d be to his office on 
a weekly basis. So I’m sure I saw him personally and 
I’m sure there was a phone conversation, because I 
knew he was sending a letter. 

Q Well, then I’m going to show you what’s 
marked for identification as Exhibit Number 1000, a 
letter dated October 16, 1992 to Mr. Don Pettus 
regarding RTC referral number C0004. Is this the 
letter that you were just referring to? 
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A That’s correct. Yes, sir. 

Q Now, how was it that you knew that you 
would be receiving this letter? 

A I don’t recall exactly but -- 1 believe 
that he would probably have indicated it in a 
telephone call at the very least that he was going to 
send a letter. 

Q I’m going to direct your attention to the 
third paragraph in this letter, the first sentence. 

A Right. See, there — he was responding to 
the teletype that we got on the limited so -- 

Q In that third paragraph, he indicates that 
the only allegations having any credibility worthy of 
possible deliberation for investigation exists 
against Mr. and Mrs. McDougal and Lisa Anspaugh; is 
that correct? 

A That’s correct. 

Q That was his conclusion at that point in 
time on October 16, 1992; is that correct? 

A That’s what he says in that sentence. 

Q Now, I’m also going to direct your 
attention to the second to last paragraph on page 2 
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of the letter, and it’s also referred to as document 
number 1001. Do you recall that paragraph? 

A Which one now? 

Q Starting "in due time," second to the last 
paragraph on page 2. 

A Right, right. Okay. 

Q Do you recall that paragraph in the letter? 

A Yes. 

Q Is that paragraph consistent with your 
discussions with Mr. Banks? 

A I believe so. 

Q So at that point in time, he indicated that 
he would be happy to meet with you to discuss the 
limited examination with respect to these allegations 
at some future point in time? 

A Right. 

Q So as of October 16, 1992, what was the 
status of this investigation based on this letter and 
your conversations with Mr. Banks? 

A Well, this is — the day, October 16, is 
the date that we’re supposed to have our 
recommendation back into headquarters, telling them 
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what the result of our review is. 

Q I’m going to show you — 

A So he had obviously got some feedback on 
who he had reviewing it as to what was - 

Q And this is his feedback to you -- 

A Right. 

Q - in addition to your discussions with 
him? 

A Right, right. 

Q Prior to that letter? 

A Right. 

Q Now, as a result of that letter and your 
discussions with him, I assume you had some 
discussions with your staff — 

A Sure. 

Q - with respect to the letter? 

A Sure. 

Q And as a result of those discussions, the 
discussions with your staff, the discussions with 
Mr. Banks about this letter, did you then have a — 
was a teletype written to go to headquarters with 
respect to the investigative posture of this case? 
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A Yes. 

Q Pm going to show you what’s marked for 
identification - 

A This is the 10-16 one; right? 

Q Well, I’ll show you. It’s marked for 
identification as FBI 526 through 528. Can you 
identify this for us, please? 

A Right, 10-16. 

Q What is this document? 

A This is a teletype that we sent to 
headquarters captioned "James B. McDougal," telling 
them that we did "conduct an extensive review of the 
referral and all the approximately 300 exhibits 
furnished to USA by the RTC. USA concurs there is 
absolutely no factual basis to suggest criminal 
activity on the part of any of the individuals listed 
as witnesses in the referral." 

Q Now, before you go on with the whole 
teletype, can I just ask you some specific questions 
with respect to some specific sentences in that 
communication? 

A Sure. 
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Q With respect to page 2, the last sentence 
in the top paragraph, it’s not a full paragraph, it’s 
a paragraph that runs over from the first page, and 
this is also document number 527, the last sentence 
starting with "the USA feels." Do you see that 
sentence? 

A Okay. "USA feels the limited data 
furnished may indicate criminal activity"? 

Q Right. Can you read that sentence for me, 
please, just to yourself for the time being. 

(Witness reviewed the document.) 

A Right. 

Q Now, that sentence which indicates that 
U.S. Attorney feels that there is evidence of 
criminal activity and that there may be some evidence 
of criminal activity on the part of McDougals and 
Anspaugh, was that — 

MR. KRAVITZ: I’m going to object to that 
question. 1 think if you’re going to paraphrase it, 

I think you just ought to read it so it’s accurate. 

BY MR. GICALE: 

Q That sentence states "the USA feels the 
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limited data furnished may indicate criminal activity 
on the part of captioned subjects, James and Susan 
McDougal and Lisa Anspaugh." It further states 
"however, USA is holding provision of prosecutive 
opinion regarding those subjects in abeyance." 

A Right. 

Q Is that consistent with what you knew to be 
Mr. Banks’s position and his office’s position on 
October 16, 1992 with respect to that case? 

A Yes, sir, as I recall. 

Q So it was still an open matter at that 
point in time? 

A Right, right, right. 

Q Now I’m also going to direct your attention 
to the last sentence of that page, starting with the 
word "while" where it says "while the available 
facts." 

A Okay. 

Q Now, that sentence says "while the 
available facts indicate elements of one or more 
federal violations may exist, USA is considering the 
likelihood of proving such violations and the 
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manpower opportunity for other investigations of 
pursuing McDougal a second time." 

Is that consistent with what you knew to be 
the U.S. Attorney’s position with respect to this 
case on October 16, 1992? 

A As I recall, yes. 

Q Then referring to page 3, document 528, the 
first full paragraph states the following: 

"Accordingly, Little Rock remains in a 
noninvestigative posture regarding this matter and 
will not conduct any investigation without the 
concurrence of USA and a positive prosecutive 
opinion." 

A Yes. 

Q Is that sentence consistent with what you 
understood to be the U.S. Attorney’s position and the 
FBI’s position with respect to this case at that 
time? 

A Right. That’s what we’re telling 
headquarters. 

Q Okay. Now, what did you mean by a 
"noninvestigative posture"? 
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MR. KRAVITZ: Can I just - I’m sorry, can 
I just interrupt for a second? 

MR. GICALE: Go ahead. 

MR. KRAVITZ: My reading of this paragraph 
is that it doesn’t say anything about what the U.S. 
Attorney’s office status is. It really refers to 
what the FBI Little Rock office’s status is. 

THE WITNESS: That’s what we’re telling 
headquarters, right. 

MR. KRAVITZ: I think your question ~ 

MR. GICALE: I asked both. 

MR. KRAVITZ: -- sought to sweep in both. 

THE WITNESS: Little Rock FBI remains in a 
non -- will not conduct — without the concurrence of 
USA. 

MR. GICALE: I meant to ask both. 

MR. KRAVITZ: My only point was 1 think you 
guys were passing in the night. I wanted to make 
sure that the record wasn’t inaccurate. 

BY MR. GICALE: 

Q We’ll clarify it. With respect to this 
paragraph, was that the position of the U.S. 
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Attorney’s office at that point in terms of whether 
it was continuing to investigate the matter at that 
point in time? 

A Yes, I believe so. 

Q And your office, the Little Rock office of 
the FBI, was in a noninvestigative posture at that 
point in time. Now, what did that mean, 

"noninvestigative posture"? 

A Certainly we’re not going to do anything 
overt. 

Q But was the case still open? 

A I believe so. I’m not sure of that. I’d 
have to check. When they told us to open the 
limited, the 10-7 said open a limited; right? 

MR. KRAVITZ: I think that was 10-9. 

THE WITNESS: 10-9, thanks. The 10-9 said 

open a limited. And there’s nothing on here that 
says closed, so I’ve got to believe that it still is 
open. 

BY MR. GICALE: 

Q Do you need to look at the 1 0-9? 

A Yes. 
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Q Just so I have these in sequence, can you 
give me -- I’m going to show you again what’s marked 
for identification as document 523 through 525. 

A Limited, right. They told us to do a 
limited. And as I recall, we left it open but were 
not - not any overt or any type investigation — or 
any investigation that would — 

Q Well, without the concurrence of the U.S. 

Attorney and a positive prosecutive opinion; correct? 

A Right, right, right. How can we find out? 

I’m sure — can I say something here, ask a 
question? 

MS. SIMONTON: You can talk to me off the 
record if you feel a need to do so. 

THE WITNESS: I’m sure it’s still open; 

right? 

MS. SIMONTON: No, not with respect to -- 
do you want to go off the record and talk to me for a 
minute? 

THE WITNESS: Yes. 

MR. KRAVITZ: Why don’t we take five 
minutes since we’ve been going at it for over an 
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hour. 

(Recess.) 

BY MR. GICALE: 

Q I’m going show you what’s marked for 
identification - 

A Could I make one comment — 

Q Yes. 

A — on the status of the investigation? In 
the teletype, it says open a limited. I’m not sure 
where we — I want to be careful here that I’m not 
misleading anybody, on a limited investigation or 
preliminary or noninvestigative, where we — I don’t 
want to mislead but I’m not — I don’t want to give 
the impression in that teletype that it’s closed and 
we’re not doing anything else, we’re certainly going 
to follow it. 

But as far as the actual status of the 
case, was it open pending in the file, I’m not sure, 

I’d have to rook at some more documents. 1 just 
don’t want to mislead you. 

Q In any event, you have indicated that the 
teletype is consistent with your understanding that 
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it was the noninvestigative posture. 

A Right. 

Q And that investigation would not be 
conducted without the concurrence of the U.S. 

Attorney in a positive prosecutive opinion at that 
point; is that correct? 

A Right. But at the same time we’re going to 
follow this, we’re not closing it and not doing 
anything further, I want to make that clear. We’re 
certainly going to follow it with the U.S. Attorney. 

Q I’m going to show you also what’s marked 
for identification as document 1032. Unfortunately, 
there’s no date on this document. It says "James 
McDougal et al., unsub Madison Guaranty Savings and 
Loan." Are you familiar with this document? And I 
notice at the bottom there are the initials KBK. I 
guess would that be Kubic? 

A 074 KBK. This looks to me again like a 
notice made at headquarters that we don’t see; 
right? 

Q Okay. So that’s not something that would 
have been prepared ~ 


1734 


61 

1 A No, this looks to me like it was prepared 

2 at headquarters strictly for headquarters 

3 dissemination. 

4 (Mr. Ben-Veniste left the deposition.) 

5 Q Now, after sending that teletype out and 

6 indicating that you were in a noninvestigative 

7 posture, or your office was in a noninvestigative 

8 posture, what, if anything, do you recall being done 

9 with respect to this case between that time, October 

10 16, 1992 and the time that you left the office on 

1 1 January 1, 1993? 

12 A Okay. 1 think it’s relevant to this 

13 question that 1 found out around the 20th of October 

14 that I was being transferred as agent in charge in 

1 5 Kansas City. 

16 Q Being transferred to be ~ 

17 A To be agent in charge. 

18 Q Right. 

19 A On or about the 20th of October, 1 actually 

20 went up and talked to the office because the SAC 

21 there had already gone. He retired. So I did — I 

22 did go up and speak to the office — 
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1 Q The Kansas City office? 

2 A The Kansas City office - on or about the 

3 20th of October, and I made some visits. Although I 

4 was still in charge of Little Rock, my focus was now 

5 beginning to switch to Kansas City, and I was — I 

6 don’t know how many visits I made up there before I 

7 actually reported and left Little Rock at the end of 

8 the year, but my focus was now switching to the 

9 Kansas City office, which was my main mission. 

10 Q Now, did you have anything else to do with 

1 1 this referral then, this criminal referral, between 

12 that time, then, and the time you formally left the 

13 office in January of 1993, if you can recall? 

14 A I’m sure there was some discussion, and I 

15 believe there was another memo. 

16 Q Well, I’m going to show you what’s marked 

17 for identification as FBI 1077, a letter dated 

18 December 15, 1992 to Jean Lewis from Don Pettus. 

19 Would that be the document you’re referring to? 

20 A It could be. And again, just our 

21 procedure, all of our letters go out basically with 

22 the SAC. I don’t believe I signed this out, but 1 


1735 


1 might have. I’d have to -- but — I can’t tell by 

2 this who signed it out is what I’m saying. So that 

3 would have been a normal follow-up. 

4 Q Okay. And just for the record, this is a 

5 letter acknowledging receipt of the criminal referral 

6 C0004; correct? 

7 A Right. 

8 Q And indicating to Ms. Lewis that any 

9 inquiry from her agency should be directed to — 

10 A To the U.S. Attorney’s office, right. 

1 1 Q That would have been Floyd Mack Dodson at 

12 that office at that time; is that correct? 

13 A That’s correct, right. He was the chief 

14 assistant, number one chief assistant. 

15 Q Now, do you recall having anything else to 

16 do with this referral between — 

17 A No. 

18 Q the time of the October 16, 1992 letter 

19 from Banks to you and the teletype from you to 

20 headquarters and the time you left? 

21 A We have every year, and I don’t recall the 

22 exact date, I believe it was in November, we have 


1 what we call - most offices have what we call an 

2 annual priorities conference where all the 

3 supervisors, the RAs, come in and we go through our 

4 cases, our main cases and our resource needs for the 

5 forthcoming year and basically set our goals and 

6 objectives. 

7 The new SAC came to that conference, 

8 Satkowski, and I would assume we discussed it 

9 somewhat there. Whitehead would have been there, of 

10 course, and all the supervisors. There would have 

11 probably been 12, 15 people. 

12 Q That would have been November of 1992? 

13 A That was sometime in November. 

14 Q And where would that meeting have been? 

15 A It would have been in Arkansas, Hot 

16 Springs. 

17 Q Where you would have discussed this? 

18 A I’m sure we would have — I’m certain we 

19 would have. 

20 Q This as well as other cases, I take it? 

21 A Oh, yeah, all the major cases in the 

22 office, all the cases that have interest to the 
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supervisors. The referrals would have been 
discussed, from the RTC. And I’ve got to believe 
that was mentioned. 

Q Now, did you have any further conversations 
with U.S. Attorney Banks or anyone else in the U.S. 
Attorney’s office with respect to this case between 
October 16, 1992 and the time that you left in 
January of 1993? 

A It’s possible, but I don’t specifically 
recall, because he knows I’ve been transferred to ~ 
but I just don’t recall. 

Q Now, were you aware at some point in time 
subsequent to receiving the referral in September of 
1992 and when you left in January of 1992 that 
Mr. Banks was considering recusing himself or his 
office from further pursuing this case? 

A You mean that he had told me — I just 
don’t recall. 

Q Did it come up in the September 23, 1992 
meeting? 

A Not that I recall. 

Q Did it come up at any subsequent meetings 
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that you had with him? 

A I don’t recall it. 

Q Did it come up in any subsequent meetings 
with any members of his staff or members of your 
staff? 

A I just don’t recall. 

Q Did you become aware of the fact that he 
had requested to be recused or his office recused 
from the Madison criminal referral C0004? 

A Well, after I was in Kansas City, there was 
some press releases and so forth that his successor 
asked to be recused, but I don’t believe I - I don’t 
believe — I don’t specifically recall that he had 
asked, but I could be wrong. 

Q But you don’t recall discussing it with 
him? 

A I don’t recall. 

Q Or with any of your staff? 

A No. And it could have happened. And like 
I say, my focus in later October switched to Kansas 
City, and it could have happened, but I don’t recall 
it. 
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Q Now, at this point in time, do you know who 
Mr. Irons’s primary contact at the RTC was with 
respect to this referral? And I’m talking about 
September 1992. Well, actually August 1992 through 
January ’93 when you left. 

A You mean the individual that he — 

Q Yes. 

A It was either lorio or Lewis. I believe he 
was actually talking to Lewis. 

Q By Lewis, you mean Jean Lewis? 

A Yes. I believe she had responsibility for 
our area. I do recall that. 

Q Now, did you or anyone in your office have 
contacts with Webster Hubbell regarding this criminal 
referral C0004? 

A No, sir, not to my knowledge. 

Q Do you know Mr. Hubbell? 

A No. 

Q Have you ever met Mr. Hubbell? 

A Not to my knowledge. 

Q Now, do you know Paula Casey? 

A No. 
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Q Have you ever met Paula Casey? 

A No, not to my knowledge. I don’t think I 
ever met her. 

Q Did you have any discussions with the White 
House with respect to this referral? 

A No, sir. 

Q Now, starting in January 1993 when you 
assumed your responsibilities for the Kansas City 
office, then would I be correct in stating that your 
contact with this case was over? 

A Would have terminated, right. I would have 
had no further contact once I officially reported to 
Kansas City. 

Q And responsibility for this case was 
concluded? 

A Right, that’s correct, right. Now, and I 
don’t want to mislead you, Little Rock ran it, and 
there were some documents to be reviewed — should 
I - 

MS. SIMONTON: Go ahead. 

BY MR. GICALE: 

Q Have you have — if you have some 
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supplement. 

A A group came up from Little Rock and 
utilized a portion of the Kansas City office to Xerox 
and review some RTC documents. I had nothing to do 
with running it. I just made available the room and 
that type of thing. I had no operational 
responsibility and really no knowledge of what they 
were doing. And that was because the records were up 
there and they wanted a secure place to review them, 
and we made that available for them. People came up 
from Little Rock that I knew but I had no operational 
responsibility. It was run by Little Rock office 
personnel. 

Q So whatever happened with respect to the 
Hale case or the second set of criminal referrals, 
you were not involved in that, those things? 

A No, sir, no. 

Q Did you or anyone in your office have any 
contacts with any present or former employee of the 
White House relating to this criminal referral? 

A No. 

Q Do you have any personal knowledge of 
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contacts between any member of the FBI and the White 
House regarding the criminal referral? 

A No. 

Q Did you have any conversations with any 
persons listed as targets or witnesses of criminal 
referral C0004 about the referral, including James 
McDougal, Susan McDougal, Lisa Anspaugh, Jim Guy 
Tucker, Steven Smith, then Governor Bill Clinton and 
his wife, Hillary Clinton? 

A No, sir. 

Q Did any of these people attempt to contact 
you at any time with respect to this referral? 

A No, sir. 

Q Do you have any knowledge of any improper 
handling within the FBI or Department of Justice with 
respect to this criminal referral? 

A No, sir. 

Q Do you have any knowledge of information 
relating to the RTC criminal referrals being shared 
with individuals other than employees of the 
Department of Justice, the FBI or the RTC? 

A No, sir. 
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Q Do you have any other relevant information? 

A I don’t believe so. That was fairly 
extensive. 

Q That was pretty broad. 

MR. SGRO: Off the record. 

(Discussion off the record.) 

MR. GICALE: I believe that is all I have 
at this point. Off the record. 

(Discussion off the record.) 

(Whereupon, at 12:55 p.m., the deposition 
was recessed, to be reconvened at 2:00 p.m. this same 
day.) 
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AFTERNOON SESSION (2:02 p.m.) 

Whereupon, 

DON K. PETTUS 

resumed the stand and, having been previously duly 
sworn, was examined and testified further as follows: 
EXAMINATION (Continued) 

BY MR. GICALE: 

Q I have a few other questions with respect 
to two other documents, and I wanted to finish that 
off before we proceeded. 

Just to remind you, Mr. Pettus, you’re 
under oath. We’ve just taken a break and you’ve 
returned from lunch. 

I would like to show you what’s marked for 
identification as FBI 3386. Now, this is a log, a 
director’s log dated September 25, 1992. It’s a 
Friday. 

Are you familiar with this log, by any 

chance? 

A No. I assume that it’s a log that they 
keep of who visits the director, but I never was 
aware of how they kept it or so forth. 
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Q Well, on it your name is on this item, 
eight spaces up from the bottom. It indicates your 
name there. 

A Right, right. 

Q Now, do you recall whether or not you had a 
conversation with the director or meeting with the 
director on that date at that time? 

MR. KRAVITZ: Can we establish for the 
record what the date is? 

BY MR. GICALE: 

Q I thought we said that. September 25, 

1995. 

A I don’t recall — I’m sure I met with him, 
no question about that. There’s two areas that -- I 
was on what they call the SAC’s advisory committee 
and we met with him on a regular basis. 

Q Who was the director at that time? 

A Sessions, Director Sessions. I’d have to 
find more information to know exactly what it was 
about, but it could have been in relation to the 
possibility of Kansas City opening up. It would have 
been that or the director’s SAC advisory committee or 
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I just -- that would have been the logical areas. 

Q Now, this meeting, this date, this is two 
days subsequent to your meeting with Charles Banks 
regarding the criminal referral C0004. 

A I’m certain it had nothing to do with that. 

Q You did not have any discussions with the 
director with respect to that referral in that 
meeting? 

A I would — I’m almost positive that it 
would not have been that, because that would have 
been discussed at a lower level and they would take 
it up with him. 

Q Did you ever have any discussions with the 
director on that RTC referral - 

A Absolutely not, no, no. 

Q — that we had talked about earlier with 
respect to Madison and Whitewater? 

A No. 

Q Now I’m also going to show you a log and 
it’s marked FBI 3388. 

A If I was guessing, I would say this was 
about Kansas City, but 1 just don’t recall. 
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Q When you say this is, the September 25, 

1992? 

A Right. 

Q The upcoming opening in Kansas City, is 
that what you’re talking about? 

A Right, right, right. 

Q Document number 3388 is another log dated 
December 7, 1992, and I’m directing your attention 
six lines down to a 10:40 either phone call or 
meeting. 

A 10:40 a.m. on December 7. 

Q Right. Now, do you recall meeting the 
director on that date or talking to the director on 
that date? 

A Well, I’m sure I did. It says here, ’’saw 
director”; right? 

Q Right. 

A That is probably the — once we’re named 
and before we formally go to the field office, we 
have routine visits with all the headquarters 
executives, including the director, to give us 
briefings, what they expect out of that office and 
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that type of thing. I believe that’s what it was. 

That would have been about the time period. 

Q At the time you received these briefings, 
do you also submit some kind of summary or briefing 
to your successor or to the director about pending 
cases in your jurisdiction? 

A In the new office? 

Q Well, in the old office. 

A No. 

Q Well, on this date, did you discuss with 
the director the Madison/Whitewater criminal 
referral? 

A I’m fairly certain I would not have. I’m 
sure this is just a preliminary to go on to Kansas 
City or something to do with the agents advisory 
group, and 1 believe it’s the last - the rounds at 
headquarters. I could check that, but 1 believe 
that’s the rounds at headquarters. 

Can we go off the record a minute? 

MR. GICALE: Yes. 

(Discussion off the record.) 

BY MR. GICALE: 
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Q Then directing your attention again to 
December 7, 1992, did you discuss with the director 
the RTC criminal referral C0004 with respect to 
Whitewater/Madison? 

A I’m certain we didn’t. 

Q Or the McDougals? 

A I’m certain we didn’t and I’m fairly 
certain that’s about going to Kansas City. 

Q Earlier I said Whitewater and Madison. I 
mean at that stage, just so it’s clear, the referral 
1 was talking about on September 25, 1992 and later 
on December 7, 1992 is criminal referral C0004, which 
is the one we discussed before the lunch break; 
correct? 

A Right. 

Q And you did not discuss that with the 
director? 

A I’m certain I didn’t. 

Q Certain you did not? 

A Right. 

Q Now, just a couple of brief questions. 

Robert Satkowski, is he still the agent in charge in 
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Little Rock? 

A No, he required sometime in July, I want to 
say. He is retired. He’s definitely retired this 
year, in the summer, I believe, is when it was. I 
don’t know the exact date, but I want to say July. 

He is still in Arkansas but he is retired. 

Q And earlier I asked for your business 
address. Do you have a business phone number? 

A 501-374-3713. 

Q And what kind of a business is that? 

A That’s contract security, Guardsmark, 
national company. 

MR. GICALE: I have nothing further at this 

point. 

EXAMINATION 

BY MR. KRAVITZ: 

Q Mr. Pettus, I’m going to ask you some 
follow-up questions relating to some of the areas 
that Mr. Gicale already asked you about, and I think 
I may ask you about some additional areas as well. 

I want to start just by get a little bit 
more information about your personal employment 
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background. You testified that you were the SAC in 
the FBI’s Little Rock field office from the beginning 
of 1986 until the end of 1992. 

A That’s correct. 

Q What’s your FBI employment record during 
the pre-1986 period? 

A I came in the Bureau in 1963 right out of 
law school. My first office was Detroit. After 
about a year there I went to New Jersey, spent 
several years in New Jersey and I was working 
organized crime, foreign counterintelligence, general 
criminal matters. I became a supervisor and was 
transferred to headquarters. 

Q When was that? 

A In 1975. 

Q That was when you became a supervisor? 

A At headquarters. No, 1 became a supervisor 
in Little Rock around ’71. 

Q You mean in New Jersey? 

A Right, right. I’m sorry. Right, in New 
Jersey in ’71, around ’71. All of my investigative 
career I worked organized crime, criminal cases, and 
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then they made me supervisor on the foreign 
counterintelligence work. 

Q And then you say you moved to headquarters 
in — 

A In the foreign counterintelligence section, 
right. 

Q That was in 1975? 

A As a supervisor, right. 

Q How long did you stay there? 

A Spent about three — I came here ’75, went 
on the inspection staff for I guess six months, came 
back as what we call a unit chief in the budget 
section. Then I went to New York as assistant agent 
in charge of the counterintelligence division. 

Q When was that? 

A That would have been ’80, ’79 or ’80. 

Q That would have been an ASAC? 

A Right. Spent about I guess a year — wait 
a minute now. I’m losing track of my time. 

Q You only have six more years to account 
for. 

A I spent about a year and a half in 
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New York, came back here as section chief in charge 
of the budget section for foreign 
counterintelligence. 

Q When you say you came back here, do you 
mean D.C.? 

A Right, right, headquarters. 

Q That would be 1981 or 1982? 

A I believe I went to New York in ’78 and 
came back in ’80. I’m not sure there. Maybe — 
maybe I went in ’80 and came back in ’81. I’m not 
sure of that. It’s in that time span. I spent the 
rest of the year and a half in New York, came back 
here as branch chief or section chief in the budget 
administrative side, foreign counterintelligence. 

There was three sections. 

I’d been there about six months and they 
moved me over to the operations section which they 
called at that time everything but the Soviets, the 
rest of the world. This is a period when we’re 
putting spies in jail and they wanted somebody with 
criminal experience. And I stayed in that position 
until I got transferred to Little Rock in 1986. 
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Q Do you have any experience investigating 
financial fraud? 

A I would say not personally, but I’ve been 
involved in New Jersey, a lot of our organized crime 
cases spun over in political corruption and fraud, so 
I’ve had a lot of exposure to it. 1 didn’t actually 
investigate it but I’ve certainly had -- I’ve had 
exposure to it. 

Q And you felt at least as of early - as of 
the early 1990s you felt as if you understood the 
various investigative issues that would arise in 
investigations relating to financial fraud cases? 

A Right. 1 certainly knew the focus and 
could get -- had enough knowledge to get the right 
people to run it. 

Q Did you understand the process by which the 
FBI sought to prioritize its resources among various 
potential financial fraud cases? 

A I did, right. As a matter of fact, in the 
office, and this is something we started back around 
’85, we had -- we brought all the supervisors into 
an office and in the beginning of the year set our 
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priorities for the forthcoming here, white-collar 
crime, drugs, which was heavy focus in that period, 
and the general criminal programs and how we would 
allocate our resources in those major cases that we 
would focus on. 

Q You said 1985. That’s while you were still 
at headquarters? 

A Just after. ’96 would have been the first 
one, when I got to Little Rock. 

Q ’86? 

A Pardon? 

Q You said ’96. 

A Oh, 1 meant ’86, right. 

Q Getting ahead of yourself there. 

A ’86, right. 

Q Why don’t we just for the record, so it’s 
clear, is it true what you just said, is that shortly 
after you arrived in Little Rock in 1986, you held 
periodic meetings with your supervisors to set 
priorities for the Little Rock FBI field office? 

A And we would actually have a two-day 
conference where we developed our priorities and set 
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our goals and objectives for the forthcoming here. 

Q Which supervisors attended that two-day 
conference? 

A All the supervisors in the office, all the 
major programs, they would all be there. The 
assistant agent in charge would be there. 

Q So within the Little Rock FBI field office, 
there is one special agent in charge, and that was 
you? 

A That’s correct. 

Q And how many assistant special agents in 
charge? 

A One. 

Q And who was that as of 1986? Was that 
Mr. Whitehead? 

A No, it was not Mr. Whitehead. Mr. Kelly 
was there the first three months I was there. He 
retired. Then Bill Ball came in as the assistant 
agent in charge, who just retired here as an 
assistant director, and then Mr. Whitehead succeeded 
Mr. Ball. I want to say Ball was there about two 
years. 
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Q So Whitehead would have come in in the late 
1980s? 

A Right. 

Q And then who is — what positions are 
beneath the assistant special agent in charge? 

A You have what we call squad supervisors. 

Typically they will have 10 to 14 agents, and they 
will handle the various criminal — the various 
programs. One basically would handle white-collar 
crime, one would handle drugs, one would handle 
general criminal. 

Q How many squad supervisors? 

A I believe when I left we had three in 
Little Rock and one at Western District, which was up 
in Fort Smith. 

Q And each of the squad supervisors you say 
would have 12 or 14 agents working for him or her? 

A Yes, sir. 

Q Now, as of early 19 - the early 1990s, sa> 

1991, ’92, who was the squad supervisor for financial 
crimes? 

A The last - Steve Irons was the supervisor, 
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he succeeded Larry Deaton, who I moved over to the 
general criminal squad. I believe that happened 
right around 1990, but I’m not sure. 

Q As of the time the criminal referral came 
in? 

A It was Steve Irons. 

Q Just so the record is clear, as of the time 
that the criminal referral came in at the beginning 
of September 1992, Steve - 

A Definitely Steve Irons. 

Q -- Steve Irons was the squad supervisor for 
financial crimes? 

A Right, right. 

Q Let me just, I apologize for appearing to 
be a bore. It’s just a lot of times you’re going to 
know what my question is before I finish it, but it 
ends up being meaningful for the record only if I 
actually finish it. 

It makes it seem less like a conversation 
and more like an interrogation. I apologize for 
that. It’s not intended that way. 

What was your typical working relationship 
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with Mr. Irons while he was squad supervisor for 
financial crimes and you were the special agent in 
charge in Little Rock? 

A Well, 1 selected him as supervisor and 
recommended him because of his background. He had 
had extensive experience in Philadelphia, he had done 
a good job in Little Rock and on some complicated 
cases. As I recall he was a CPA and he had a very 
good knowledge of complicated cases in a major 
office, as well as doing a good job in Little Rock, 
which is a smaller office. 

Q How many years of experience investigating 
financial crimes had Mr. Irons had before you 
appointed him squad supervisor, approximately? 

A I believe six or eight, but Pm not 
absolutely certain, but I believe six to eight years. 

Q In your opinion, did Mr. Irons have good 
judgment in terms of being able to identify cases 
that were worthy or more worthy of prosecution than 
other cases? 

A Yes, sir. 

Q In your opinion, was Mr. Irons an effective 

88 

supervisor in terms of setting the FBI Little Rock 
office’s priorities among the various cases that it 
was considering investigating? 

A I think he did a reasonably good job. He 
was relatively new, but yeah, he did a good job. 

Q How often did you actually communicate with 
Mr. Irons about specific cases while he was the squad 
supervisor and you were the special agent in charge? 

A Well, that’s a small office. I think I 
indicated earlier there’s approximately 100 people, 
roughly 60 of them agents, so you have an open door 
policy, particularly with your supervisors. He could 
come in at any time and discuss an issue. I make a 
point of visiting the squads during the course of the 
day to ask them if there was any issues or anything, 
and typically we would have a squad supervisors 
conference once a week. 

- Q But you spoke with Mr. Irons daily, then? 

A On a regular basis. 

Q Now, who were the people at FBI 
headquarters you dealt with on a regular basis while 
you were SAC in Little Rock? 
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A I had a little different role there, and I 
think I got — at that time there was director SAC 
advisory committee, which was five SACs. We met with 
the director on issues of national policy, not 
individual cases, these were primarily issues of 
national impact, and made recommendations to him. 

So we met with him on a fairly regular 
basis. And generally when we would come back to meet 
with him, we would also touch base with the assistant 
directors, particularly the key ones in that would be 
the criminal investigative division and the foreign 
counterintelligence division, and we may touch base 
with some of the training division assistant 
directors if there was an issue that we felt was 
appropriate or something like that. 

Q Who was the assistant director for criminal 
investigations back in 1992? 

A Larry Potts. 

Q And the assistant director for criminal 
investigations, is that directly beneath the deputy 
director or the assistant director of the FBI? 

A It would be right below — at that time, 
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I’m certain it was below the deputy director. 

Q Now, who were the people at FBI 
headquarters that a squad supervisor like Mr. Irons 
would deal with or have communications with on a 
regular basis? 

A He would normally deal with the counterpart 
who would be called a supervisor on a white-collar 
crime unit at FBI headquarters. At headquarters 
there are sections which handle — say there’s a 
white-collar crime section. There may be three 
units, there may be four or five units. And each of 
those units have various areas of responsibility 
within the white-collar crime program. There might 
be one on public corruption, might be one on failed 
financial institutions. 

There’s a unit chief in charge of each unit 
and below him or her may be two or three 
supervisors. Irons would report generally to that 
supervisor, one of those supervisors. 

Q Do you know who that supervisor was or 
those supervisors were as of the fall of 1992? 

A I believe in this area it was Kendrick. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1749 


91 

Q Now, would Kendrick be above Mr. Irons in 
the FBI hierarchy, or does no one know the answer to 
that question? 

A In general, I’d say yes, but their pay base 
and everything is the same, but I think he would 
be -- Mr. Irons might say different but I would say 
Kendrick would be perceived as being from 
headquarters and therefore he’d rank above Irons. 

Q What position did Fred Verinder have? 

A Okay. He was the assistant director in the 
criminal investigative division for I believe the 
white-collar crime program. 

MS. SIMONTON: Off the record? 

MR. KRAVITZ: Sure. 

(Discussion off the record.) 

THE WITNESS: Verinder was the deputy 
assistant director. The assistant director was Larry 
Potts. Now, I’m not exactly sure how many deputy 
assistant directors there were. I believe there was 
three, but my recollection is that Verinder — 1 know 
he had charge of the white-collar -- oversaw the 
white-collar crime programs, and he would report 
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directly to Mr. Potts. 

BY MR. KRAVITZ: 

Q Now, who in your office, if anyone, 
dealt - would deal directly with someone at 
Verinder’s level? 

A That would generally be myself. 

Q So Irons would work — would deal mostly 
with Kendrick and you would deal with Verinder or 
Potts or the director? 

A Exactly. And there are exceptions, but 
that’s a general rule. If I’m out of the office and 
Tom Kubic, who was the section chief, would call, he 
or the ASAC might talk to him but that’s typically 
the way we described it. That’s the way the 
organizational — 

Q Tom Kubic, what was his position? 

A He was the section chief in the area of 
white-collar crime that handled the RTC referrals. 

Q Section chief at headquarters? 

A Right. 

Q So he’s underneath Verinder? 

A Right, he reports to Verinder. 
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Q Got you. I think I understand that. 

A Okay. Would it help if I go through it 
again? 

Q I think we’re - 

MS. S1MONTON: Off the record for just one 

minute. 

(Discussion off the record.) 

BY MR. KRAVITZ: 

Q Now that we’ve totally confused everyone as 
to the workings of the FBI, I want to ask you some ~ 

I want to go back in time a little bit, before 
Mr. Gicale started his questioning, back to 1991 and 
ask you some questions related to the factors that 
the FBI Little Rock field office considered in 
setting its priorities as to which failed S&L 
institutions it was going to investigate most 
aggressively. 

And I’m actually hoping that this will 
assist you in remembering things. I’m going to let 
you hold on to a three-page chronology which has been 
marked as FBI numbers 1526 through 1528. I don’t 
know whether you’ve ever had an opportunity to see 
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that chronology before or not. 

Does that look at all familiar to you? 

A I don’t believe I’ve seen this. 

Q Okay. I’m going to refer you to certain 
entries in it. If it helps you remember certain 
things, that’s great. If it doesn’t, it doesn’t. 

But I want to direct your attention to the first 
entry on page 1526, which is marked in terms of the 
time line late 1991 to early 1992. 

Let me just read that into the record since 
we’re not going to be attaching the actual document 
into the record. And this entry reads as follows: 

"SSA requested Jean Lewis, RTC, work on preparing 
referrals for Savers and First Federal. Both failed 
institutions located in Little Rock. RTC was advised 
FBI was not interested in referrals on institutions 
where we had previously had prosecutions as much as 
we were with institutions which had been unaddressed 
for some time." 

First of all, do you know who SSA refers - 
what that refers to? 

A Probably Irons. 
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Q Steve Irons? 

A Right. Supervisory special agent. 

Q Do you have any recollection of Mr. Irons 
making a request of Jean Lewis at the RTC in late 
1991 or early 1992 to prepare referrals in the Savers 
and First Federal cases? 

A Well, I believe she had basic 
responsibility for our area out of Kansas City. I am 
aware that we were very interested in referrals on 
the Savers and First Federal, major failures I 
believe — and I could be — I believe First Federal 
was roughly 900 million. Anyway, I’m not sure which 
one, but one was I believe roughly a $900 million 
failure and the other one was a roughly $600 million 
failure, so there were substantial amounts of money 
involved, and based on information that we had 
gathered, we thought there was a possibility of fraud 
in both of those and we were interested in a referral 
so we could begin our investigation. 

Q Now, when you say that we were interested 
in referrals and we thought that there was a 
substantial possibility of fraud involved, who gets 
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swept up in the word "we"? Who within your office? 

A That would be the white-collar crime squad, 
those working the failed institutions where there was 
possibly fraud, which would be Steve Irons’s squad. 

Q That would also include you? 

A As the SAC. 

Q As the senior official in the office? 

A Exactly. 

Q What were the factors that the Little Rock 
FBI field office considered in determining which 
failed financial institutions it was most interested 
in receiving referrals regarding? 

A First off would be the amount involved in 
the failure is certainly a critical factor. The 
major one we had not listed here was first South, 
which was in excess of a billion dollars. And within 
the Department of Justice, there was a top 50. It 
was one of the top 50. We had a trial in that and 
had I believe a total of four or five convictions, so 
we looked at the amount of loss as a result of the 
failure. 

Then we typically got information in that 
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failure, whether or not there was fraud or probable 
fraud or that type of thing, so that was also a 
factor. I’d say those were the two main 
considerations, was there fraud, how many people were 
involved in the fraud and the amount of the failure, 
and the culpability. 

Q What do you mean by "culpability"? 

A The extent of the fraud, pervasiveness, 
that type of thing. 

Q What about the question whether an 
institution had previously been investigated by your 
office, perhaps even whether there had previously 
been a trial relating to the failure of that 
institution? 

A Well, for instance, Morgan Guaranty — 

Q You mean Madison Guaranty? 

A Madison Guaranty, sorry — as I recall 
involved a loss of about $47 million. We had a very 
extensive investigation. As I recall, it was the 
first case that we took to trial, it lasted I 
believe almost two weeks, and the main target was 
acquitted. So we had conducted a rather extensive 
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investigation of that one. We took it to trial and 
the lead target was acquitted. 

Q This was the investigation and trial in the 
late 1980s and possibly 1990? 

A Yes. 

Q And so was one factor that the Little Rock 
field office considered in determining which 
institutions it wanted to apply its resources to 
whether or not there had already been an 
investigation and trial relating to that institution? 

A That was a very important factor. 

Q And that is why in late 1991 or early 1992, 

Mr. Irons, on behalf of your office, told the RTC 
that you were more interested in referrals relating 
to institutions where there had not been a previous 
referral than you were in referrals relating to 
institutions that had already been the subject of 
prior referrals? 

A Precisely. 

Q Had the First Federal or Savers banks been 
the subject of prior referrals as of the summer of 
1992? 
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A I don’t believe so, because if they had 
then we would have had reason to be investigating. I 
think we just gathered some information indicating 
that there was possibly fraud there. 

Q Now, how much communication was there 
between the FBI Little Rock field office and the 
applicable RTC field office relating to which 
institutions the RTC would send referrals over to the 
FBI on? 

A Certainly we indicated to them, like in 
Savers and Federal, that we thought based on the 
information we had about possible fraud or illegality 
and the amount, that we thought that those were two 
that we would like to take a look at, if they would 
review them and make the referral, so we did feed 
that information to them and indicate — give them an 
indication that — there’s a tremendous amount of 
documents involved in any of these failures, as you 
can imagine, so for us to be able to give some 
information based on what we have and so forth that 
these are probably one or two or three or four that 

you would concentrate on, we did that, and we did 
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that in Savers and Federal. 

Q How often would there be contact on the 
subject of which institutions to focus on between 
officials of the Little Rock FBI field office and 
officials of the RTC field office? 

A There was fairly regular contact, 
particularly at the supervisory level. 

Q And that would be Mr. Irons? 

A Mr. Irons and his counterpart at the RTC. 

Q And that was principally — 

A The one for our area I believe was 
Ms. Lewis. 

Q Jean Lewis? 

A Yes. 

Q And that was when she was in the Kansas 
City office of the RTC? 

A Yes. 

Q Do you have any sense of how often on 
average Mr. Irons spoke with Ms. Lewis about 
priorities and other issues related to financial 
failures? 

A It would be conjecture but I would believe 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1754 


101 

at least once a month. 

Q And this would be during the period of 
1990, ’91, ’92? 

A Right. 

Q I’m going to show you another document and 
unfortunately I’m not allowed to make a copy of it 
because this is a so-called highly confidential 
document, so I’m going to -- if you don’t mind, I’m 
going to walk around and look over your shoulder 
while you look at it so I can ask you some 
questions. 

But for the record, it’s what has two 
numbers on it. Comes from the RTC. One number is 
004594. The other is S/AT 0050. And it’s a 
December 11, 1991 memorandum from Jean Brennan, who 
just for your information, that’s the same person as 
Jean Lewis, just with a different — either with or 
without her married name, to Clark Walton, subject 
being "referral schedule." Why don’t you just take a 
moment to read that. 

(Witness reviewed the document.) 

Have you ever seen that document before? 
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A I don’t recall specifically but that’s 
basically a list of the banks that we prioritized as 
far as we would like to have a referral. 

Q Who is Clark Walton? Do you know? 

A No, I don’t recall. 

Q Do you know whether he’s an RTC official? 

A From this memo, it would appear he is. 

Q He’s not an FBI official? 

A No, no. 

0 Now, you just mentioned a minute ago that 
this appears to be the priority list of banks that I 
think you said that you had agreed on. Did you mean 
by that that the FBI Little Rock office had agreed 
with the RTC field office that this would be the list 
of priorities, or do you think this is an RTC list of 
priorities based on guidance from your office? 

A That’s the way I would perceive it, right, 
that it’s a list based on their conversations with 
somebody from our office, and/or perhaps the U.S. 
Attorney’s office. I’m sure they were talking to 
them too. 

Q Are you familiar with the banks on this 
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list? 

A Yes. Savers is on the list. It’s number 
one. Number 2109. Capital is another, listed with 
an asterisk. First Federal, they are all banks which 
had failed that we could possibly have some interest 
within the state of Arkansas. 

Q Now, directly to the right of each bank, 
there is either a number or an asterisk; is that 
right? 

A Right. 

Q For example, Paragould has the number 5, 

Savers has the number 1, First American has a number 
3, and actually all the rest of the banks have 
asterisks; is that right? 

A That’s correct. 

Q Do you know what those numbers and 
asterisks refer to? 

A No, I do not. 

Q There also are two dates on this document 
for each bank. From the context of this, can you 
tell us what those dates refer to? 

MR. G1CALE: You know, I guess I just would 
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object to this just to the extent that — as long as 
he is asked what he knows. 1 mean if he’s reading 
from the document and then he’s going to tell you, I 
guess I just would like him to state for the record 
if he does know, what is the source of his knowledge 
in terms of those dates. 

BY MR. KRAVITZ: 

Q I think what Lou is saying - 

A It would appear that this is their 
prioritization of the rankings based on their 
discussions with FBI, primarily with the FBI, so — 
and Savers is second with a number one beside it, and 
I believe the first column is — 

MR. GICALE: Again, I just would object. I 
just don’t want any speculation on his part. I think 
speculation would be inappropriate. If he knows, 
fine. If he doesn’t, the document speaks for 
itself. 

THE WITNESS: Could you ask me the question 
again, please? 

BY MR. KRAVITZ: 

Q I asked you if in context you could tell 
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what the dates on the first page of that document 
meant. I’m not -- I’m not asking you just to take a 
wild guess or speculation, but if, say, you’re 
familiar with time periods in which reviews were 
scheduled to take place and based on that knowledge 
and your review of the rest of this document you can 
tell us what you think this means, you certainly are 
free to testify to that. 

MR. GICALE: Again, Mr. Pettus, we don’t 
want you to speculate. If you know it, fine. If you 
don’t know it -- 

THE WITNESS: Based on the memorandum, she 
is upgrading the priority of Savers and Capital 
particularly based on our request and hopefully they 
would be referred to us by the end of January for 
Savers and by the end of February for Capital. 

MR. GICALE: Mr. Pettus, are you just 
reading from that document? 

THE WITNESS: Right. 

MR. GICALE: Could you just testify to your 
own knowledge? 

MR. KRAVITZ: Wait, Lou - 
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MR. SGRO: The question is -- I don’t care 
whether the question is posed or not, but the 
question as posed was in context, which to me means 
reviewing the memorandum. If you guys disagree about 
whether the question should be asked or not, don’t 
direct it to the witness. You guys decide how you 
want the questions asked and he’ll answer. 

MR. KRAVITZ: I thought he answered it 

fine. 

MR. GICALE: He was reading from the 
document, and I don’t think it was responsive to the 
question. 

MR. SGRO: Again, as the question was asked 
I think it was responsive. If there’s a problem with 
the question, the witness will answer the question as 
it’s asked and the two of you can determine whether 
the question should be asked. 

BY MR. KRAVITZ: 

Q Let me rephrase the question this way. Am 
I correct that there are two columns of dates on this 
document? 

A Correct, yes, sir. 
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Q Is it your understanding that as for each 
financial institution listed here, the first date 
listed is the beginning of a period in which the RTC 
is expected to begin a criminal investigation and the 
second date is the date on which the RTC is expected 
to complete that preliminary — that criminal 
investigation and either make or not make a referral 
to the government? 

A That’s correct. 

Q And what does this document indicate as the 
date on which the RTC is to conduct a criminal 
investigation or begin conducting a criminal 
investigation in the Madison case? 

A 10-1 of ’92. 

MR. GICALE: Just at this juncture, are you 
going to - off the record. 

(Discussion off the record.) 

BY MR. KRAVITZ: 

Q Let’s back up. Were you aware in late 1991 
that the RTC - the Kansas City office of the RTC had 
a schedule for its own criminal review of failed 
financial institutions within its region? 


Q And is it that schedule that these dates on 
this document, S/AT 0050, refer to, to your 
knowledge? 

A I believe so. 

Q And it’s your understanding - is it your 
understanding that after your conversation - or 
after Mr. Irons’s conversation with Ms. Lewis, for 
example, the date for the RTC investigation into the 
Savers failure was advanced to January of 1992? 

A Yes. 

Q Okay. And is it your understanding that 
following Mr. Irons’s conversation with Ms. Lewis, 
that the RTC’s criminal investigation of First 
Federal was advanced to March of 1992? 

A Yes. 

Q And I’m just — just so we’re clear, that’s 
First Federal of Little Rock as opposed to First 
Federal of Fayetteville? 

A That’s correct. 

Q Now, on the second page of this memorandum 
from Jean Brennan, otherwise known to us as I think 
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Jean Lewis, to Clark Walton dated December 11, 1991, 

Ms. Brennan states the following: "I have attempted 
to schedule the investigations so that if there is 
more than one association in a specific city, the 
investigations will be conducted back to back, 
looking for evidence of common players. Other than 
that, I have prioritized based on joint investigative 
efforts with the FBI and information offered by the 
civil investigators as to how ’dirty’ any of their 
specific institutions appear to be.” 

Is that consistent with your understanding 
of how the priorities were to be set, both by the FBI 
and by the RTC in terms of prioritizing among the 
various institutions? 

A Basically. 

Q And do you know what Ms. Lewis meant when 
she said how dirty any of the specific institutions 
appear to be? I mean is that consistent with when 
you said that you looked to see how much fraud there 
is? 

A Right, independent information from us 
indicating fraud in a certain institution. 
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Q So based on that prioritization, Ms. Lewis, 
among the other factors that you mentioned earlier, 

Ms. Lewis had placed the Madison Bank down number 1 1 
at 13 banks that were scheduled for investigation; is 
that correct? 

A That’s correct. 

Q To your knowledge, as of September 1, 1992 
or September 2, 1992, whatever the day was that your 
office received the criminal referral in the Madison 
case from Ms. Lewis, had your office received 
criminal referrals in any of the other matters, 
regarding any of the other banks on this list? 

A I don’t recall. I know that our two main 
ones, Savers and First Federal, we had not, which 
were our top priorities. 

Q And that’s the case even though — 

A I would have to refresh my memory on the 
others. 

Q But certainly as to Savers and First 
Federal, your understanding, corroborated by this 
memo from Jean Lewis or Jean Brennan to Clark Walton, 
was that at least as of the end of 1991, Savers and 
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First Federal cases were to be investigated by the 
RTC before the Madison case? 

A That’s correct. 

MR. KRAVITZ: Off the record. 

(Discussion off the record.) 

EXAMINATION 

BY MR. GICALE: 

Q Mr. Pettus, now you’ve been asked a series 
of questions with respect to this document marked as 
004594. 

Now, do you have any independent 
recollection of the dates that are referred to in 
this exhibit? 

A Well, I know for certain that Savers and 
First Federal had not been referred as of the dates 
that was indicated there. 

Q You’ve previously testified that Savers and 
First Federal were priorities and they were banks 
that your office felt some attention should be given 
to; correct? 

A Should be expedited, if possible. 

Q Okay. But with respect to the dates that 
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are in these columns after these bank names, I mean 
do you have any independent recollection of these 
dates? 

A No, I believe that’s their document. 

Q That’s their document; correct? 

A Right. 

Q So when you indicate that these — that 
these are dates when something had to be done or due 
dates and things of that sort, that’s just based on 
your review of this memo today, not any independent 
recollection of your own; is that correct? 

A Well, that’s correct, but I know — I’m 
certain Mr. Irons had consultations with them and 
discussions, and that was, in part, the reason for 
that list. 

Q Okay. You know Mr. Irons and Ms. Lewis, 
then her name was Jean Brennan, did have discussions 
about the priorities? 

A Oh, absolutely. 

Q But in terms of any independent knowledge 

as to an agreement as to dates, you don’t have any 
independent recollection of that? 
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A No. 

Q You presume they agreed on some dates? 

MR. KRAVITZ: I think he said he knows they 
agreed on a prioritization. I think you’re asking 
him whether he remembers specific dates. 

MR. GICALE: 1 asked him about dates. 

THE WITNESS: I don’t recall those specific 
dates that is in that memo. That’s their memo so I 
don’t — I don’t recall the specific dates. 

BY MR. GICALE: 

Q By their memo, you’re saying the RTC’s 
memo? 

A Right. I assume that’s their memo, right. 

Q So the only thing you can say with respect 
to your own independent recollection is that there 
was this prioritization with respect to banks? 

A And we were vitally interested in getting 
referrals in Savers and First Federal. 

MR. GICALE: Thank you. 

EXAMINATION 

BY MR. KRAVITZ: 

Q Did there come a time after the end of 1991 

114 

when you learned that the RTC had advanced its 
scheduled criminal review in the Madison case? 

A Rephrase that again. 

Q Well, you’ve already testified at least 

your interpretation of this RTC memo written by Jean 
Lewis in December 1991 was that the Madison -- the 
RTC’s Madison investigation was at least at that time 
scheduled to begin on October 1, 1992? 

A Correct. 

Q Did you ever learn — well, did you learn 
before October 1, 1992 that the RTC had in fact begun 
its investigation into Madison sooner than October 1, 

1992? 

A Well, yes, because — certainly, because in 
August we got in that they were referring to and I 
believe we actually got it on September 1 or 
September 2, but in August they did pass on word that 
they were referring it, right. 

Q Now, let me direct your attention again to 
the chronology, pages 1526 through 1528, from the FBI 
production that 1 think you have sitting in front of 
you. On the first page, page 1526, if you will look 
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down to the third entry where on the left it says 
"within two weeks," presumably that’s within two 
weeks of some event in March of 1992, which is the 
second entry. 

A Oh, okay, I gotcha. 

Q So the third entry reads "Jean Lewis of RTC 
contacted FBI Little Rock (Aaron) — 

A That was the case agent initially on 
Madison Guaranty, Gary Aaron. 

Q — "to review our investigation. She also 
examined the records of Madison which were stored in 
the outlet mall on 1-30, along with records of most 
of the other failed Arkansas S&Ls (RTC custody). 

Lewis advised Irons she was called off her work on 
the Savers/First Federal referral to work on the 
allegations in the news article. Either RTC in 
Washington or regional RTC headquarters in Kansas 
City had seen the article and asked if RTC had the 
records of Madison. When they learned they did, they 
wanted the Clinton angle investigated to make sure 
they hadn’t missed something." 

Now, were you made aware in March 1992 that 
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Jean Lewis had contacted your office in Little Rock 
to discuss beginning a new investigation into Madison 
at that time? 

A What date was this? 

Q Well, our understanding is that there was a 
newspaper article in The New York Times on March 8, 
1992. And that, I believe, is the item referred to 
in the second entry on this chronology where it says 
"March?," but we have other information that 
indicates that was March 8, 1992, so this would be 
within two weeks of March 8, 1992. 

A I don’t specifically recall that, but fve 
got to believe that the contact would have been 
Mr. Irons, and he probably would have mentioned 
that -- I’m certain he would have mentioned that to 
me. 

Q You were aware by March of 1992 that 
Governor Clinton was running for President? 

A Yes. 

Q. Do you remember Mr. Irons saying anything 
to you about the RTC’s desire to have the "Clinton 
angle investigated to make sure they hadn’t missed 
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something"? 

A I don’t recall that specifically. 

Q Did Mr. Irons back in the spring of 1992 
express any concerns to you that Jean Lewis had been 
pulled off the Savers and First Federal cases, which 
I think you’ve already testified were your top 
priorities, in order to work on another case that was 
a lower priority for your office? 

A I just don’t recall. 

Q You don’t remember one way or the other? 

A I don’t remember one way or the other. 

Q Is it accurate to say, then, that you have 
no recollection of being consulted by the RTC before 
the RTC pulled Ms. Lewis off the Savers and First 
Federal cases and put her on the Madison 
investigation? 

A Contacted personally? 

Q Right. 

A No, I don’t recall. 

Q To your knowledge, was your office 
consulted at all on that question of the RTC’s 
resources? 
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A I’m fairly certain we weren’t. 

Q Now, the next entry on this chronology, 
still on page 1526, the time is listed here as 
"within next few weeks." So presumably this is 
either still March 1992 or April 1992, and it reads 
"FBI (Irons) contacted Lewis’s supervisor to ask if 
they had discovered something that looked like it 
would be basis for referral and Clark Walton said 
yes." 

Do you know anything about what that refers 
to? 

A No. 

Q The next entry on page 1526 reads "over 
next few months, RTC (Lewis) apparently advised 
several AUSAs and FBI employees of what she was 
working on." 

Do you have any recollection of being 
advised by Ms. Lewis or by anyone in your office that 
Ms. Lewis had advised them in the late spring/early 
summer of 1992 that Ms. Lewis was working on Madison? 

A Again, 1 don’t recall specifically, but I’m 
certain some of this import Mr. Irons would have 
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advised me. 

Q Was there anyone in the RTC Kansas City 
field office back in this time period, 1992, that you 
had communications with? 

A I believe somebody above Ms. Lewis did come 
through, but 1 don’t know when it was or how often. 

Q You mean actually came to your office? 

A Right, as a courtesy and how things were 
going, of that type, more or less at my level. And 
Irons would have been in on the meeting certainly, or 
if he wasn’t there, the ASAC. I believe somebody did 
come through, but I don’t recall who it was or when 
it was. 

Q Do you recognize the name Lee Ausen, 

A-u-s-e-n? 

A No. 

Q Or Richard lorio? 

A I do recognize that, but again, that’s been 
in the papers and it was on a number of memorandums, 
so I was aware of who lorio was. I cannot say 
positively he came through, but I believe he did. 

Q But you don’t have any recollection of 
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speaking with any of Ms. Lewis’s supervisors in the 
spring or summer of 1992 about the RTC’s decision to 
put Ms. Lewis on the Madison case instead of the 
Savers and First Federal cases? 

A No. 

Q Did you know anything about Jean Lewis when 
you were in charge of the FBI Little Rock field 
office, other than what her position was? 

A No. I was aware that she covered our area 
and she was in the office, and i may or may not have 
met her casually one time, but that was the extent. 

Q Did you ever discuss Ms. Lewis and what she 
was like with Mr. Irons or anyone else in your 
office? 

A We probably did. I think when we were 
talking about someone who is handling the case from 
another agency, I don’t think it’s unusual that we 
would have discussed the individual. 

Q What do you remember about your 
conversations with Mr. Irons or others in your office 
about Jean Lewis? 

MR. GICALE: 1 object to the relevance 
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unless it’s with respect to her handling of this 
case. 

MR. KRAVITZ: Your objection is noted. 

MS. SIMONTON: Go ahead and answer. 

THE WITNESS: Well - 

MR. GICALE: Well, I mean the scope of this 
is the handling of these referrals, and this is only 
relevant, and 1 don’t think he should be answering 
this question unless it’s related to her performance 
or something that affects that. 

MR. KRAVITZ: Lou, I mean if he has any 
information about discussions about her reliability, 
her credibility, her — 

MR. GICALE: Ask him those questions, 

then. 

MR. KRAVITZ: Her performance on this or 
any other case, information that she was leaking 
information to the press, information — 

MR. GICALE: Then ask him those questions 
instead — 

MR. KRAVITZ: Lou, excuse me, excuse me — 

MR. GICALE: But - 
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MR. KRAVITZ: Excuse me, I am running this 
part of the deposition. 

MR. GICALE: No, you’re not running the 
deposition. 

MR. KRAVITZ: I am running this part of the 
deposition, and if I want to ask — 

MR. GICALE: And there’s an objection. 

MR. KRAVITZ: Lou, let me finish and then 
I’ll let you speak, but this is really out of line. 

If I want to ask open-ended questions that allow the 
witness to answer in any way, that is ~ and this is 
so clearly relevant, I’m not required to ask a more 
specific question. 

MR. GICALE: And if I need to make an 
objection, I can make an objection and the witness is 
instructed not to answer until we clarify that. It’s 
not relevant. It isn’t — it’s too broad brush to 
say did you talk about them in any respect. 

Now, you cited a list of things, for 
instance, her trustworthiness, credibility, those 
kinds of things. I think that those would be 
relevant with respect to this, but just to say did 
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you talk about her in any respect, I mean I think 
that that’s too broad. 1 think it’s beyond the scope 
of this, and I just don’t think that it’s a proper 
question for him to answer. 

So I mean if you want — 

MR. KRAVITZ: Let me rephrase the question 
this way. 

BY MR. KRAVITZ: 

Q I think, Mr. Pettus, from our little spat 
here you have some idea of what types of issues I’m 
interested in hearing about. But I’m going to repeat 
the question as a broad one, and that is what do you 
remember about the discussions you had with Mr. Irons 
and others in your office regarding Ms. Lewis? 

A My recollection is that they - as an 
investigator or someone who was reviewing facts, that 
there were others who were more professional and did 
a better job. 

Q And who told you that view? 

A This would have come from discussions with 
Irons and people on his squad who were aware of the 
caliber of her referrals and the job that she did. 
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Q What was it -- well, according to Mr. Irons 
and others on his squad in your office, what was it 
about Ms. Lewis’s work or personality that they 
viewed as less professional than the work of others 
in the RTC office? 

A I would feel better if you’d ask them on 

that. 

Q Well, let me just ask you this way. We 
certainly will if we have an opportunity. But what 
do you remember from the conversations that you 
participated in with Mr. Irons and others in your 
office about why it was that they viewed Ms. Lewis as 
less professional than others in the RTC field 
office? 

A I think they had a question sometimes about 
her objectivity. 

Q And in what context? 

A Focusing in on an area. We were definitely 
interested, as I said earlier, in the two major 
failures, Savers and First Federal, and I believe 
there was a perception that she kind of did her own 
thing. 
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Q You mean that Ms. Lewis on her own moved 
over to the Madison case from the two cases that your 
office wanted her to focus on? 

A Yes. 

Q That was a perception held by Mr. Irons and 
others on Mr. Irons’s staff in your office? 

A That’s my recollection. 

Q Did you ever hear any conversation among 
members of the FBI Little Rock field office about 
Ms. Lewis’s credibility, whether she told the truth? 

A No, I don’t believe so. 

Q Did Mr. Irons ever indicate to you that he 
was receiving pressure from Ms. Lewis at any point in 
this whole process, pressure from Ms. Lewis to move 
forward on the Madison case? 

A I believe he got a call or two which he 
related to me, wanting to know the status. 

Q Was that at all unusual for an FBI agent in 
Mr. Irons’s position to receive calls from an RTC 
investigator or was there something about these calls 
that Mr. Irons perceived as unusual? 

A I think that’s something that better be 
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asked of Mr. Irons. 

Q Again, we hope to get a chance to question 
him, but I guess my question to you stands, based on 
your conversation or conversations with Mr. Irons ~ 

A My experience would indicate that most of 
those should probably come from her superior to 
either the ASAC or myself, a little different but not 
totally out of the ordinary. It’s a small office, 
but it could be perceived as somewhat unusual. 

Q For Jean Lewis to make the call to 
Mr. Irons? 

A Right. 

Q Instead of having Jean Lewis’s supervisor 
make the call to you? 

A Or the ASACs or U.S. Attorney. 

Q So what you’re saying is that may not have 
been a unique situation but it’s still unusual? 

A It’s a small office. I mean, typically 
somebody above her would have made the call, but it’s 
not totally unusual. It’s a small office. 

Q Was it ever brought to your attention when 
you were running the FBI office in Little Rock that 
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Ms. Lewis had spoken to the press about her work in 
the Madison case? 

A Now, is this ~ what period? 

Q Well, at any time before you left Little 
Rock to go to Kansas City. So I guess the question 
then spans the time up until New Year’s of ’93. 

A I just don’t recall. I know there was some 
news reports later on, but I don’t recall before I 
left. 

Q After you moved from Little Rock to Kansas 
City, did you ever learn any information about 
Ms. Lewis going to the press about the Madison case? 

A Well, after I got to Kansas City, I’m 
certain there was some news articles where it came 
out. 

Q Where it came out that Ms. Lewis had gone 
to the press? 

A After I got to Kansas City, I’m fairly 
certain it was in the press that articles indicating 
she probably had been talking to the press, but I 
don’t recall the specifics. That was strictly from 
newspaper articles. 
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Q How high was the level of concern about 
Ms. Lewis’s professionalism among Mr. Irons and 
others in your office in Little Rock, now back during 
the pre-1993 period? 

A I think it was a concern. Beyond that, 
again, I think I would have Mr. Irons elaborate. 

Q Well, what do you remember from Mr. Irons 
or others as to how high the level of concern was? 

A There was just some question about her 
overall professionalism and her objectivity. 

Q To your knowledge, was there any effort 
made by any member of your staff to look into 
Ms. Lewis’s past as a criminal investigator, try to 
find out what was going on with her? 

A No. 

Q I want to direct your attention back to the 
same document that you’ve been looking at for a 
while, FBI 1526 through 1528, and ask you to look 
down at the last entry on the first page, which is 
listed as "mid-August 1992." And it reads as 
follows: "Lewis advised FBI the referral was almost 
complete. Her superiors gave her a deadline 8-31-92 
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without fail. She advised she gave up a job 
opportunity in Washington in order to complete the 
referral, noting she might change the course of 
history." 

Now, do you remember being informed of the 
information included in the entry I just read? 

A I remember the information, but I don’t 
know when I got it. 

Q What do you remember about being told that 
Ms. Lewis had said that she had given up "a job 
opportunity in Washington in order to complete the 
referral, noting she might change the course of 
history"? I mean, did anyone tell you that Ms. Lewis 
actually said that? 

A I recall that type of comment. I don’t 
exactly remember when or where. 

Q Is that the kind of remark that is 
consistent with the concerns that people in your 
office had regarding Ms. Lewis’s objectivity? 

A I would say so. 

Q Do you know who reported a remark similar 
to this as having been made by Ms. Lewis, who 
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reported that to you? 

A Again, I believe it would have been Irons. 

Q So when this says "Lewis advised the FBI," 
the contact probably was to Mr. Irons? 

A Yes, yes. 

Q Why don’t you close up that document but 
just keep it there because I think we’re going to 
need it again. That’s a big document. 

I’m going to give you another one which is 
marked FBI 1529 through FBI 1533. It’s actually a 
document that you were shown previously when 
Mr. Gicale was asking you questions. Actually, it 
may have had different Bates numbers, I’m not sure, 
but I think it’s the same document. 

This is the Airtel dated August 26, 1992 
from the SAC Little Rock to the director of the FBI; 
is that correct? 

A Yes, sir, that’s correct. 

Q Now, what is the difference between an 
Airtel and a teletype? 

A An Airtel is a priority over a memorandum 
or a letter, but it still goes through the regular 
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mail. A teletype is more expedited and higher 
priority that goes out over a teletype machine. 

Q A teletype gets there immediately, like a 

fax? 

A Within an hour or two, just like a fax, 
precisely. 

Q So obviously an Airtel is of less - 

A Priority but still is priority mail, but it 
goes through regular mail, overnight. 

Q Now, I want to direct your attention to the 
latter half of the paragraph on the first page. I 
think this may help refresh your memory as to one of 
the subjects we were talking about previously as to 
how the RTC had actually set its order of priorities 
for its review of certain failed institutions in your 
region. 

A Right. 

Q And this reads, I’m starting halfway down 
the first page, "RTC had previously projected making 
referrals on the dozen failed institutions over a 
two-year period to end in 1994. At the request of 
Little Rock, RTC intended to address the institutions 
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in the order chosen by the Bureau. The order 
requested from RTC was derived by projecting manpower 
availability in headquarters and resident agencies. 

The closing of the Tulsa RTC office, layoffs of some 
of its personnel and transfer of the remaining 
employees have all negatively affected timely receipt 
of new referrals and" 1 think that says "adversely 
influenced Little Rock’s ability to fully utilize its 
dedicated FIF resources during the past nine 
months." 

Now, does that refresh your memory as to 
what the FBI Little Rock - Little Rock field 
office’s involvement was in terms of the RTC’s 
setting of its priorities and what institutions it 
would focus its resources on? 

A Yes. This would seem to indicate that that 
list was prioritized in order. 

Q Now, just so we’re clear, what you’re 
saying is that this document, FBI 1529, the 8-26-92 
Airteffrom you to the FBI director, seems to 
indicate that the list of 12 institutions, or 1 1 
institutions that we were looking at previously, that 
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RTC memo from Jean Lewis to Clark Walton, that that 
list was set according to the FBI’s preferences? 

A That’s correct. 

Q Now, is this — it says from SAC. Was this 
actually from you or is this something that would 
have been written — 

A It always goes from the SAC. 

Q I understand that. 

A So I can’t tell you whether I signed that 
or not, but I was aware of it. 

Q And you believe that this memo, FBI 1529, 
to be accurate when it indicates that the RTC’s 
priority list relating to failed financial 
institutions in your region was actually set 
according to the FBI’s wishes? 

A That’s correct, and the initials down 
there, SDI, is Steven Irons. He would be the one who 
dictated it. 

Q And you’re referring to the bottom 
left-hand comer of the first page? 

A Right above the 4, right, that’s correct. 

Q So that indicates that Mr. Irons at least 
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drafted this document? 

A That’s correct. That’s correct. 

Q I’ll take that one back from you. Now — 
actually, tell me if you need to see it again. This 
document refers to -- this document we were just 
looking at refers to manpower shortages in the RTC 
offices, specifically one of the offices, the closing 
of the Tulsa RTC office and layoffs of some of its 
personnel in other RTC offices. Was that an issue 
that you and others at the FBI were aware of in terms 
of setting priorities for the RTC; in other words, 
their own person power shortages? 

A I’m sure the cutbacks came up in our 
discussions. Sure we would be aware of that. 

Q Is it accurate to say that the manpower 
shortages at the RTC made prioritization within the 
RTC even more important? 

A Yes. 

Q Now, you’ve testified previously that on 
September 2, 1992, your office in Little Rock 
received the criminal referral C0004 in the Madison 
case from the RTC; is that correct? 
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A I believe that’s the right name. 

Q And I believe your testimony was that the 
copy of the referral that was received in your office 
did not have any of the exhibits to the referral? 

A That’s correct, they went to the U.S. 

Attorney’s office. 

Q What is the general practice in terms of 
the making of referrals, criminal referrals, in RTC 
cases in terms of attaching or not attaching 
exhibits, or at least what was the general practice 
as of 1992? 

A This was -- my recollection is that this 
was a voluminous number of exhibits, that typically 
v/e would probably get them both if there wasn’t too 
much of a volume, but then again — this is strictly 
conjecture, but again, I would assume based on 
experience that they sent this to the U.S. Attorney’s 
office knowing that there had been a full-fledged 
trial and acquittal and it was important that the 
U.S. Attorney be on track and authorize an opening of 
an investigation. That would be my assessment as to 
why they sent all the exhibits to the U.S. Attorney’s 
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office, but — 

Q I’m sorry. Say that again. What you’re 
saying is your understanding as to why the exhibits 
were sent to the U.S. Attorney’s office as opposed 
to — 

A As opposed to not being sent both places. 

Q And the reason being that the U.S. 

Attorney’s office needed to be able to look at all of 
the allegations in greater detail? 

A Right, and make a determination as to 
whether or not to reopen the investigation. 

Q And that was because there were so many 
factors that in other circumstances would have 
militated against a subsequent investigation, the 
prior trial? 

A Right, right. 

Q The fact that Mr. McDougal was ill? 

A Right. 

Q The fact that Mr. McDougal had actually 
been acquitted? 

A Right. But I’m not certain. I don’t 
really recall anybody saying that, but my assessment 
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of the situation and knowing in general how they go, 

I think typically if there wasn’t that many exhibits, 
we would both get it, but because this was so 
voluminous and they were aware of the previous trial 
and background on this, that’s why they sent it to 
the U.S. Attorney. I believe that’s why they did it. 

Q Now, you were notified on September 2, 1992 
by Mr. Irons that the referral had arrived in your 
office? 

A Right. 

Q What was your reaction when you learned 
that this referral that you were receiving was in the 
Madison case and not in the Savers or First Federal 
case? 

A Well, I was - my first concern was that 
the FBI analysts handle this in an objective and 
totally fair manner, realizing the timing was crucial 
and if any type of investigation was initiated, if it 
become public, that it could - we had to maintain 
our absolute objectivity and fairness. 

And this is a different situation. It’s 
not a typical referral. It’s a referral where we 
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again had had what I thought was a thorough 
investigation, up to a two-week trial and the main 
target was acquitted. And now to reopen this when we 
were asking for two other cases which we had not done 
that — done basically any investigation on with far 
greater losses and more culpability, particularly in 
the time period that we had to be very careful, 
objective and fair and that everything had to be 
cleared certainly with the United States Attorneys 
office before we did anything. 

Q Did you think it was appropriate for the 
RTC to be sending criminal referral in the Madison 
case under those circumstances you’ve just outlined 
as opposed to criminal referrals in the other two 
cases you had greater interest in, Savers and First 
Federal? 

A Well, certainly they have a right to refer 
it, but certainly once we got it, it was incumbent 
upon us to handle it in a very fair and objective 
manner to all the parties involved who could be 
harmed or reputations hindered. 

Q Did your office ever initiate its own 
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investigations into failed S&Ls, or did you always 
wait for referrals from the RTC? 

A I’d say in general we waited for the 
referrals. And there might be ~ I’m not saying 
there isn’t exceptions, obviously, if somebody comes 
in and says A, B and C did this and it violated the 
law, but what we did was gather information that were 
indicators of violations, and that’s why we, I’m 
sure, had First Federal and Savers at the top. There 
were indicators of a possible fraud and criminal 
violations. 

Now, that doesn’t say that if we had very 
specific information, that after consultation with 
the U.S. Attorney’s office, we would open the case, 
but again we would have to get the records from the 
RTC. They had the records so there would be 
consultation. 

Q Was there any discussion among any of the 
officials in your office in Little Rock following the 
receipt of the criminal referral in the Madison case 
on September 2 about suspicions that the referral was 
politically motivated? 
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A Well, we have to deal with facts, and since 
it come in, that’s the way we handled it. 

Q But were there any discussions among 
officials at your office about suspicions that they 
may have had that Ms. Lewis and possibly others at 
the RTC had had political motivations in sending the 
criminal referral at that time in the Madison case? 

A That’s why we had to make sure everything 
was fair and objective. 

Q So the answer is yes? 

A We had to cover — we had to make sure that 
we were totally fair and objective, regardless of 
motives. 

Q Well, I mean it’s obviously in the 
documents that Mr. Banks subsequently had some 
concerns about political motivations. 

A Right. 

Q What I’m trying to get at is whether before 
Mr. Banks entered the picture, as far as your office 
was concerned, whether anyone in your office 
articulated concerns that the sending of the referral 
in the Madison case in the beginning of September 
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1992 was at least in part politically motivated. 

A In trying to insure that we were fair and 
objective, I mean certainly that was a factor that 
was considered. 

Q Now, who was it who articulated concerns 
that the sending of the referral in the Madison case 
in September 1992 was politically motivated? 

A Well, I’m not saying we said it was 
politically motivated. 

Q Well, who expressed concerns that it might 
be? 

A We considered that would be a factor, and 
again that would be the people that worked on the 
case, mainly Irons, Whitehead and myself. 

Q Now, what were — what was your thought 
process as you were thinking about whether it was 
politically motivated for Ms. Lewis to have sent the 
referral in the Madison case at that time, 

September 2, 1992? 

A I think I had - I thought I had to 
approach it that we have got the referral, we will 
act in total objective - be totally objective and 
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fair from this point out. We’ve got it now. We’ve 
got to take action. It’s ours. There’s been a 
legitimate referral, and we’ll handle it as fair and 
objective as we can, without regard as to why it was 
referred or any of those factors, which is strictly 
conjecture. 

Q Well, let me see if I can get at that. Do 
you remember the entry' that we were looking at before 
about Ms. Lewis apparently telling someone in your 
office that "she had given up a job opportunity in 
Washington in order to complete the referral, noting 
that she might change the course of history"? 

A Right. 

Q You know, it obviously may or may not be 
total conjecture, but what did you think? Did you 
think that it was politically motivated for Ms. Lewis 
to send over a criminal referral naming the Clintons 
as witnesses on September 2, 1992, two months before 
the presidential election? 

A Well, it’s a possibility, but again, it’s a 
legitimate referral, and our point now is we’ve got 
to act on it. We’ve got a referral. So - 
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Q I’m just asking you what you thought. 

MR. GICALE: You know, I would object. 

He’s answered this question different ways three 
different times, and we’ve covered it and you’re ~ 
he’s answered it. 

BY MR. KRAVITZ: 

Q You can answer. 

MR. GICALE: No, he’s - 

MR. KRAVITZ: Lou. 

MR. GICALE: I’ve objected, raised an 
objection as to relevance. 

MR. KRAVITZ: This is the most ridiculous 
thing I’ve ever heard in my life. 

BY MR. KRAVITZ: 

Q Do you want me to rephrase the question? 

A Rephrase the question. 

Q The question is when the referral was 
received in your office on September 2, 1992 and you 
had some time to think about it, did you think that 
it was politically - that it had been sent over due 
at least in part to political motivations? 

A Again, we wanted to be totally fair and 

144 

objective, but we certainly had to consider the 
possibility that there could have been a motive. And 
the comments of this certainly caused the factor to 
be considered. 

Q There were discussions in your office among 
top officials about the concern that the referral was 
politically motivated? 

A That that’s a possibility, that’s something 
we have to keep in mind when we’re planning what 
we’re going to do, to be fair and objective during 
this crucial period. 

Q Did you ever have any conversations about 
your concerns of political motivation with anyone 
outside the Little Rock FBI field office? 

A Well, certainly I’m sure we discussed it 
with the U.S. Attorney, the possibility. 

Q Mr. Banks? 

A Yes. 

Q How about with anyone at the RTC? 

A I don’t believe so. 

Q If you could look on the chronology, the 
second page, page FBI 1527, you will see that there 
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is one entry, September 2, ’92 which indicates that 
the referral was received from the RTC and that the 
U.S. Attorney received his copy on the same day, and 
then the next entry, which says "next day or so," so 
presumably that’s September 3 or 4, 1992, indicates 
"spoke to USA, who wanted us to take no action until 
we had time to discuss it due to sensitivity 
(previous conversations that it was coming had 
occurred)." 

Was that you who spoke to the U.S. Attorney 
on that day, September 3 or 4, 1992? 

A It could have been. I just don’t recall 
specifically. 

Q Do you remember learning from the U.S. 

Attorney, either directly or indirectly, in early 
September a day or two after receiving the referral 
that Mr. Banks wanted your office to take no action 
until you all had had time to discuss the case? 

A Right. 

Q You do remember that? 

A Well, and I made sure of that, too, in 
ours, that since we had had — with the background of 
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the case and so forth, I made that clear in our 
office that we didn’t want to do anything until we 
had the concurrence of the U.S. Attorney. 

Q And was that due to concerns about the 
possible political motivations of the referral and 
its timing? 

A Again, that’s a factor, the fact that we 
had the previous trial and the main target had been 
acquitted, it’s a whole spectrum of factors that 
occur which is not a typical referral. The timing, 
certainly, sure. 

Q To your knowledge, were there statute of 
limitation deadlines that were rapidly approaching in 
the Madison case as of the time of the referral? 

A There was some discussion in the — I’m 
sure in the September 23 conference about some 
concerns about statute of limitations. I don’t 
exactly recall when it was. I thought it was in 
early spring, but I don’t recall the exact date. It 
was discussed. Banks raised that, that he had 
some - and maybe Dodson too, that they had some 
concerns about the statutes of limitations. 
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MR. KRAV1TZ: Do you want to take a break? 
We’ve been going for a long time. 

MR. SGRO: He’s got to go. 

MR. KRAVITZ: Off the record. 

(Recess.) 

BY MR. KRAVITZ: 

Q Back on the record. I want to direct your 
attention again to page 1527, the second page of that 
chronology. It indicates the last entry we spoke 
about was the one the next day or so, which would be 
September 3 or 4, 1992, and then following that, it 
says "next few days RTC began to call and ask what 
FBI was doing with the referral" and then the next 
entry, 9-9-92, "RTC leaves phone message complaining 
FBI returned calls" and "give status report." 

Do you know what those entries refer to? 

A Again, they would have been calling Irons 
so -- 

Q "They" being the RTC? 

A Right. 

Q Specifically probably Ms. Lewis? 

A Or someone at her level, yeah, probably 
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her. 

Q Is that also unusual as you stated before 
for someone at the RTC to be making several follow-up 
calls within a week of a referral being sent over? 

A Well, I’d say that it’s not unusual to make 
maybe one or two, but then generally somebody, a 
supervisor or somebody, would call the U.S. 

Attorney’s office or the ASAC or higher in our 
office. 

Q So if there were more than one or two calls 
from Ms. Lewis to Mr. Irons during that week 
following the referral, that would have been unusual? 

A Somewhat unusual, yes. 

Q Do you remember any conversations or 
discussions within your office about whether people 
were feeling pressured by Ms. Lewis during that first 
week in September 1992 to take quick action on the 
Madison referral? ' 

A Again, I’m sure that — I’m fairly certain 
that Irons would have mentioned it to either me or 
the ASAC, and again, you know, we had talked to the 
U.S. Attorney and we weren’t going to take any action 
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until after we’d had an opportunity to discuss it 
with them, but I’m sure Irons would have mentioned it 
to either myself and/or Whitehead or both of us. I 
don’t recall the specifics, but I’m sure he would 
have. 

Q Mentioned to you that he had received more 
than one or two telephone calls from Ms. Lewis? 

A Right. 

MR. GICALE: Is the answer you don’t 

recall? 

THE WITNESS: I don’t recall the specifics, 
but knowing Irons, I’m sure he would have mentioned 
it to one of us. 

BY MR. KRAVITZ: 

Q And then on the next entry, 9 — 

A And again, I think 1 ought to get this on 
the record. I don’t know when I was in the office. 

I traveled a lot, and when I was in the Bureau, the 
committee and other things, and conferences and that 
type of thing, so I’m not being -- I’m not giving 
you — I’m not sure I was there on this given day or 
something like that, but 1 know that in general, I 
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would get — when I would come back in, he’s going to 
give me an update, him or the ASAC, on the calls and 
that type of thing, but this was of utmost priority 
in the office, very sensitive case and one of the 
highest priorities in the office. 

Q The entry for 9-10-92 reads "RTC was 
advised no decision by USA and FBI was not going to 
be in a position to give status reports when he 
did." 

Do you know what that means? 

A Obviously I know what "no decision" -- I 
mean "no decision," I’m sure they mean by doing any 
investigation or taking any action on the referral. 

Looks to me like something is probably left out 
there. 

Q Does that — do you think that this refers 
to a message that was sent from your office, the 
Little Rock FBI field office, to the RTC telling them 
that they were not going to get status reports and 
perhaps they shouldn’t call so much? 

A Well, I’m sure that there’s no decision yet 
by the USA or the FBI, and basically we’re not going 
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to do anything until we have some concurrence of the 
U.S. Attorney. 

Q Is this communication that happened on 
September 10, 1992 from your office to the RTC Kansas 
City field office, was this an effort to get the 
Kansas City field office to lay off? 

A Probably. Again, I just can’t say, but it 
probably -- 

Q You don’t have a specific recollection? 

A No. 

Q But is that sense consistent with your 
memory of what was going on approximately a week 
after your office received the criminal referral? 

A Probably, it would be either us or the U.S. 
Attorney. It’s probably us. 

Q Telling the RTC just to cool it a little 
bit? 

A And again, it’s probably Irons calling 
back, but again, I don’t recall. 

MS. SIMONTON: Can I make phone calls 
during your breaks? No, I’m sorry. 

MR. GICALE: Off the record. 
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(Discussion off the record.) 

BY MR. KRAVITZ: 

Q Why don’t we put that chronology to one 
side for now. Now I’m going to show you a document 
that you’ve looked at previously, which is the 
October 7, 1992 teletype from FBI Little Rock to the 
director of the FBI relating to Madison Guaranty 
Savings and Loan, and it’s -- the copy I’m going to 
show you is pages 007181 through 007191. 

And actually what I want to ask you, by 
referring to this, I’d like to ask you some questions 
about the meeting you testified about previously on 
September 23, 1992 between members of your office and 
members of the United States Attorney’s office in 
Little Rock. Do you understand? 

A Yes. 

Q If you could turn to page 10, which is 
Bates stamp 0071990, and I just want to read this 
part into the record. "On September 23, 1992, SAC 
Little Rock and supervisory staff met with USA to 
discuss this matter. There was the opinion of USA 
EDAR the information concerning the check kite was of 
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possible interest with Anspaugh as a possible 
target. It was also the opinion of USA the alleged 
involvement of the Clintons in wrongdoing was 
implausible and he was not inclined to authorize an 
investigation or render a positive prosecution 
opinion. It was also noted a complete and factual 
determination of what transpired in any facet of the 
referral would take some time. USA EDAR opined the 
correct course of action was for him to have legal 
research conducted on the statute of limitations on 
the various applicable bank fraud statutes and to 
complete an in-depth analysis of the voluminous 
exhibits ancillary to the referral." 

Let me just ask you some follow-up 
questions based on that about the September 23, 1992 
meeting. What was the conversation, the best you can 
remember, leading up to Mr. Banks’s statement on 
September 23, 1992 that M the alleged involvement of 
the Clintons in wrongdoing was implausible”? 

A My recollection is that that was based on 
his review of the facts contained in the referral. 

Q Do you remember Mr. Banks actually using 
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the word "implausible”? 

A I don’t recall it specifically, no. 

Q But you do remember Mr. Banks using words 
to that effect? 

A Highly unlikely or he don’t see it or that 
type of thing. 

Q And was there any disagreement among the 
people at that meeting on September 23, 1992 as to 
the plausibility or implausibility of any alleged 
wrongdoing on the part of the Clintons? 

A No. 

Q Everyone agreed that it was highly unlikely 
or implausible that any allegations of wrongdoing by 
the Clintons would pan out? 

A Basically, right. I mean again, we hadn’t 
reviewed the 300 documents, so we don’t have quite — 
and I don’t think they had really either, but we 
tended -- that’s the way — I think we tended to 
believe that is probably true, but we hadn’t reviewed 
the exhibits yet, so we’re relying more on their 
assessment than ours but in general that was the 
consensus. 
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But 1 think you have - we hadn’t reviewed 
the 300 exhibits so there was a little question there 
but we were relying on -- they’re the attorneys, and 
their expertise, but in general, that was the 
consensus, based on what Irons and our people and 
their staff had reviewed. 

Q Now, this portion that 1 just read says "it 
was also noted that a complete and factual 
determination of what transpired in any facet of the 
referral would take some time." 

How much time was anticipated that such a 
complete and factual review would take? 

A I don’t recall now what we said. 

Q Was it a matter of weeks or a matter of 
months? 

A I just don’t recall. 

Q Now, what statute of limitations issues did 
Mr. Banks indicate that he wanted to have researched? 

A Again, 1 know there were specifics, but I 
don’t recall a specific statute. And he explained 
it, and it was certainly logical and reasonable. 

Q Now, back on the first page of this 
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October 7, 1992 teletype from FBI Little Rock to the 
director of the FBI, it indicates or it references 
telephone calls from Kevin Kendrick to Steven Irons 
on October 6 and 7, 1992. 

Do you know what those telephone calls were 

about? 

A I don’t recall specifically now. I’m sure 
it related to the overall details of this case, but I 
don’t know the specifics. We did send a — oh, the 
10-7 -- based on our procedure, I think it would 
relate to what he wants in the teletype, Kendrick to 
Irons, but I’m not sure of that. I mean -- 

Q What you’re saying is that — 

A This teletype is coming in and they know 
it, and I would -- my assessment, knowing how we 
operate, is that he’s calling Irons to tell him, make 
sure you get these points in the teletype. 

Q Kendrick is calling Irons? 

A Right, right, calls to SA Irons. 

Q So what you’re assuming is that on October 
6 and 7 Kendrick is calling Irons and telling Irons 
to make sure certain points are addressed in the 
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teletype that’s about to go from your office to FBI 
headquarters? 

A Or to get a further update so when it comes 
in, he’s got a handle on what’s in the teletype. 

Q Now, are you aware of anything that was 
going on in your office or in the U.S. Attorney’s 
office in Little Rock relating to the criminal 
referral between the meeting on September 23, 1992 at 
the U.S. Attorney’s office and these telephone 
conversations on October 6 and 7 between Irons and 
Kendrick? 

A I’m not — not specifics, but again, it was 
a matter of paramount importance and we were sure it 
was the highest priority, and we were closely 
following it. Everybody was. 1 don’t know the exact 
specifics. 

Q But based on the September 23, 1992 meeting 
with Banks, Banks had not authorized any overt 
investigation? 

A Exactly. 

Q So is it accurate to say that you all were 
just kind of following it passively, waiting for — 
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to be told whether to go forward more aggressively? 

A Right. 

Q Now, back -- 

A Seeing what headquarters’ reaction would be 
to it. 

Q Once headquarters found out about it? 

A Once they got it on the 7th, right. 

Q What’s your understanding as to why 
headquarters was not notified about this referral 
until more than a month after it was received in your 
office? 

A I don’t quite agree with that. We told 
them on the 26th and basically set forth the details. 

Q 1 apologize? 

A The Airtel set forth basically what was 
coming in. 

Q Okay. August 26? 

A August 26, right. 

Q 1 understand. 

A And we didn’t actually get it until 9-2. 

They were put on notice it was coming in. 

Q When was the referral actually -- a copy of 
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the referral actually sent to FBI headquarters? 

A I’d have to refresh my memory on that. 1 
believe it was October 6. 

Q And what’s your understanding as to why the 
referral was sent on October 6 and not sooner or not 
later? 1 mean why that day? 

A I imagine they requested it. 

Q As a follow-up to the August 26 Airtel? 

A Right, right. And there was a call, see. 

There was — again I’m losing my dates, but I’m sure 
there was some calls between 9-2 and 10-6 between 
headquarters and the Little Rock office, so - and on 
the sixth call obviously they requested we send the 
facts. 

Q Now, on the chronology you’ve been working 
off, specifically pages 1527 and 1528, there’s an 
entry at the bottom of 1527 dated 10-6-92 which says 
"First Assistant USA advises they are going to 
notify DOJ they received referral. Also advised Jean 
Lewis of RTC now calling him. She called and said 
she didn’t mean to pester him but it was standard to 
make a follow-up contact six weeks after any referral 
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to make sure it was received and find out if any 
clarification or assistance was needed." 

Were you aware at the time that the First 
Assistant U.S. Attorney had informed Mr. Irons or 
anyone else in your office as of October 6 that 
Ms. Lewis was at that time calling the U.S. 

Attorney’s office in addition to calling the FBI? 

A Well, 1 think there was something we talked 
about earlier where we had — you know, he is the 
final determinant and so I think in a sense, we had 
told him to call the U.S. Attorney’s office because 
we weren’t going to do anything without their 
concurrence. 

Q Did Mr. Irons relate to you that the First 
Assistant U.S. Attorney in Little Rock was 
complaining that Ms. Lewis was pestering him? 

A Again, I’m sure he told me that she was 
calling him. 

Q You’re sure Mr. Irons told you that he had 
heard from the U.S. Attorney’s office that Ms. Lewis 
was calling the U.S. Attorney’s office? 

A Right, right, right. I don’t know whether 
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he said pestering or what, but I’m sure I got 
information that they were calling the U.S. 

Attorney’s office, and that’s in essence what we told 
them to do. 

Q Whether Mr. Irons used the word "pester" or 
not - 

A I don’t recall. 

Q -- was the implication something similar to 
what pester means? 

A 1 just don’t recall. 

Q 1 think we’ve used up this — 1 know this 
is going to make you sad, but 1 think we’ve used up 
this chronology. I’ll take this one back. 

MS. S1MONTON: Off the record. 

(Discussion off the record.) 

BY MR. KRAVITZ: 

Q I’m going to direct your attention again to 
the October 7, ’92 teletype from FBI Little Rock to 
the director of the FBI, and specifically to page 4. 

Now, the middle paragraph here, that 
describes the previous investigation and trial that 

you’ve testified about previously; is that correct? 
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A That’s correct. 

Q Now, you write - this teletype states in 
this paragraph on page 4, "The presiding judge made a 
directed verdict of acquittal on David Henley and the 
jury returned a verdict of not guilty on all counts 
on McDougal and Jim Henley." 

What’s the purpose of including that 
information in this teletype message to the director 
of the FBI on October 7? 

A Not guilty on McDougal and the reference to 
Henley is again to reiterate to headquarters that 
we’ve had a full investigation, went through a rather 
lengthy trial and the gentleman was acquitted who was 
the main target, and we should have had the best 
evidence on him. 

Q And it’s fair to say, then, that that’s an 
indication of the view of — your view and the view 
of others in your office as to the prosecutorial 
merit or potential prosecutorial merit of this 
referral? 

A Right. And again, taken in light of this 
referral and the timing and circumstances, if - our 
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fairness and objectivity, that we have to certainly 
take this into consideration, considering when this 
referral came in. 

Q Now, on page -- actually, later on page 4, 
you say "It is noted McDougal is described as a 
diagnosed manic depressive and his psychological 
state was part of his defense." 

Now, that refers back to the trial that he 
was acquitted at; correct? 

A Correct. 

Q And why are you telling the FBI director 
about Mr. McDougaPs mental state? 

A Well, we’re telling FBI headquarters. Well 
again, I think this is somewhat relevant. He was the 
main target. Obviously if we reopen it, he’s going 
to be of interest in the investigation maybe, and 
maybe possibly a target or subject if we find other 
statutes. So this is relevant for us to tell 
headquarters. 

Q And it’s relevant because at least in your 
view at the time, Mr. McDougal’s mental state could 
have affected your — the prosecution’s ability to 
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prove all the elements of the offenses? 

A That’s correct. 

Q Now, on page 5, the teletype states "In 
addition, another potential witness identified by 
RTC, Bonnie Crocheron" — C-r-o-c-h-e-r-o-n — 

"testified in another Little Rock matter, 

147-ALR-33244, as a records custodian for a financial 
institution. Although she had no reason to lie, she 
did so to a federal grand jury concerning her 
unexplained alteration of records requested by the 
grand jury." 

Why was that information included in this 
teletype? 

A Well, the way I read it, she was a 
potential witness identified by the RTC. 

Q In the Madison referral? 

A Exactly, and we put that in because it’s 
relevant that we have problems with her credibility 
and truthfulness. 

Q And this was information that your office 
learned from where, the information about Bonnie 
Crocheron? Is that something that came from 
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Mr. Banks or his office? 

A 147, I imagine we were aware of that -- can 
we go off the record? 

MR. KRAVITZ: Sure. 

(Discussion off the record.) 

THE WITNESS: I believe that would have 
been handled by Irons’s squad so I believe we would 
have been aware of that, by the white-collar crime 
squad, so we would have been aware of that, or we may 
have got it from the U.S. Attorney’s office. 

BY MR. KRAVITZ: 

Q Now, on page 7 of this teletype, the 
October 7, 1992 teletype, it states "It is the 
opinion of Little Rock FBI and the United States 
Attorney and First Assistant EDAR that there is 
indeed insufficient evidence to suggest the Clintons 
had knowledge of the check-kiting activity conducted 
by McDougal or Anspaugh." 

That statement is based on what, on the 
September 23, 1992 meeting at the U.S. Attorney’s 
office, as well as the review of the criminal 
referral? 
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A It would be all of the discussions and 
review that we would have conducted up to the date we 
sent this teletype in. 

Q And when you say it is the opinion of 
Little Rock FBI, who does that refer to? 

A That would be our management staff. 

Q Would it be Irons, you and Whitehead? 

A Right. 

Q Anyone else? 

A Well, it would -- the case agent, it would 
probably include Gretchen. 

Q Was there any dissent among the management 
staff at the Little Rock FBI? 

A Not that I recall. 

Q What about among the top officials in the 
U.S. Attorney’s office as of October 7, 1992? 

A I wasn’t aware of any. 

Q You were aware of no dissent as of 
October 7, 1992 in the U.S. Attorney’s office -- 

A Right. 

Q — regarding the position that there was 
insufficient evidence to suggest that the Clintons 
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had knowledge of the check-kiting activity conducted 
by McDougal or Anspaugh? 

A 1 don’t recall any, no. 

Q Now, the next sentence again on page 7 of 
the teletype of October 7, 1992 reads ”The earlier 
mention of a campaign contribution to the 
gubernatorial campaign also drew no nexus suggesting 
knowledge or involvement by the Clintons.” 

What was that statement based on, again, 
the communications between the two offices and your 
reviews of the referral? 

A Right. And I think one of the allegations 
was something about a possible $3000 illegal campaign 
contribution is what I recall, and again based on the 
assessment by primarily the U.S. Attorney and/or our 
office, that’s what our assessment was. 

Q It was agreed that there was no evidence 
that the Clintons knew about any alleged wrongdoing 
regarding that campaign contribution; is that right? 

A Well, 1 would say we said no nexus. No 
evidence that — not likely, right, basically. 

Q But the point was whether it was nexus or 
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evidence, it was that there was no reason to believe 
based on the referral or the evidence cited in the 
referral that Mr. Clinton knew about any alleged 
wrongdoing regarding the campaign contribution? 

A That’s my recollection. 

Q And then the next sentence reads, "again on 
page 9, paragraph 4 of the referral, RTC advises 
there is not sufficient evidence at the present time 
to prove knowledge by persons listed as witnesses in 
the referral. Little Rock notes knowledge by or 
assistance from the listed witnesses is not only not 
indicated, it was not necessary for” — 

MR. GICALE: Excuse me, you’re reading from 
page 8 instead of page 9; correct? You just said 
page 9. Because everybody is looking at the wrong 
page. 

BY MR. KRAVITZ: 

Q The teletype actually refers to page 9 of 
the referral, but I’m reading starting on the bottom 
of page 7 of the teletype. 

A Okay, 1 got this. 

Q So this is the bottom of page 7 of the 
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teletype. It reads, "again on page 9, paragraph 4 of 
the referral, RTC advises there is not sufficient 
evidence at the present time to prove knowledge by 
persons listed as witnesses in the referral. Little 
Rock notes knowledge by or assistance from the listed 
witnesses is not only not indicated, it was not 
necessary for McDougal/Anspaugh to advise or include 
the witnesses in the scheme." 

Now, what are those sentences intended to 
communicate to FBI headquarters? 

A Okay. "Paragraph 4 of the referral, RTC 
advises there is not sufficient evidence to prove 
knowledge by persons listed as witnesses." That 
would have been I believe — not the main targets, 
that would have been the Clintons and I believe 
Tucker and I forget, but that was the witnesses who 
in my recollection — 

(Witness reviewed the document.) 

I’m not sure of that last sentence. 

Q Now, the bottom line is then as of the time 
of this October 7, 1992 teletype from your office to 
FBI headquarters, is it accurate to say that your 
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office was essentially in a noninvestigative posture 
pending further instructions either from the U.S. 

Attorney’s office or from FBI headquarters? 

A That’s correct. 

Q And the reason that you were in this 
noninvestigative posture on October 7, 1992 was that 
it was the collective judgment of the top officials 
in your office and of the top officials in the U.S. 

Attorney’s office in Little Rock that the referral 
either had little prosecutorial merit or was not the 
best use of limited resources or both? 

A As well as the facts were the type that 
warranted further review and we could certainly 
address them, conduct the investigation later on if 
the additional review and so forth indicated it was 
warranted. 

Q Okay. And that was a — as far as you were 
aware, that was a unanimous view among top officials 
in your office and top officials in the U.S. 

Attorney’s office as of October 7, 1992? 

A That’s the way 1 recall it. 

Q On October 9, 1992, as you’ve already 
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testified, your office received a teletype from FBI 
headquarters instructing your office to conduct a 
limited investigation and to review the 300 or 
approximately 300 exhibits to the referral; correct? 

A Correct. 

Q What is your understanding as to what 
happened between October 7 and October 9 that caused 
this change in investigative approach? 

A Well, again, I think they were being also 
very ~ they were being cautious and - 

Q Who is "they”? 

A FBI headquarters. And I don’t know what 
discussions they had at the department, but I’m just 
speaking of FBI headquarters, that they were being 
very cautious to make sure that there was nothing in 
those 300 pages that hadn’t been reviewed in fairly 
good detail, that we hadn’t overlooked anything, and 
by both us and the U.S. Attorney’s office. 

Q Now, you testified earlier in your 
deposition when shown a document by Mr. Gicale that 
you were aware of a meeting that certain high level 
FBI officials attended with certain Justice 
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Department officials, and I think you said that you 
thought that meeting was on October 8, 1992? 

A Was it the 8th or 9th? 

Q I think when shown a document — 

A There was a meeting or discussion. Was it 
the 8th? Okay, you’re right, yes. 

Q What are you looking at? 

A 961. 

Q FBI document 961? 

A Yes. 

Q Now, is this the meeting that involved the 
head of the criminal division at the Justice 
Department, Mr. Mueller? 

A I’m not sure who was at that meeting. 

Q What do you know about that meeting? 

A I believe I got a call from somebody after 
that basically telling me what they decided and that 
they would be sending me a teletype basically telling 
us what to do. 

Q Who did you get that call from? 

A I believe that was Potts, but I’m not 
positive. 


41-^78 Q7 . A 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1790 


173 

Q This is Larry Potts? 

A Right. 

Q And what did Mr. Potts tell you when he 
called you? 

A Basically that, you know, they had decided, 
and I don’t know whether he said in a conference — 
he must have said it. I’m sure he did, 1 don’t recall 
the specifics -- that they had been talking to the 
department and as a result of that, that they were 
instructing us to do the review and have it back in 
by the 16th. 

Q Did Mr. Potts indicate to you who he spoke 
with at the Department of Justice? 

A Probably, but I’m not -- I just don’t 
recall specifically. 1 imagine he did, but I’m not 
sure. 

Q Do you have any recollection as to whether 
Mr. Potts reported speaking with high level as 
opposed to lower level officials at Justice? 

A Well, I figured at his level it would be 
fairly high level. 

Q By fairly high, you mean someone at like 
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the Assistant Attorney General level or higher? 

A In charge of a department and so forth, 
yes. 

Q Did you speak with Mr. Potts on October 8, 

1992? 

A I don’t recall the date, but I do know that 
Potts called after I had talked to Verinder early on 
in this thing, so there was a conversation with 
Potts, and I believe this is when it was. 

Q Okay. I mean, because 1 think you 
testified a minute ago that Potts called and told you 
that you were going to be getting a teletype telling 
you to do the limited investigation. 

A Right, I believe this is it. 

Q So that it would have been on October 8 or 
possibly the 9th; is that right? 

A Right. I’m fairly certain that’s when it 
was. 

Q Did Mr. Potts indicate why it was that the 
Justice officials wanted your office to do this 
limited investigation? 

A No. They had made their decision and 
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basically the purpose of the call, as I recall, was 

that we want this done and we want a response by the 

16th. 

Q Had you ever experienced a situation before 
in which FBI headquarters directed your office, the 
field office that you were a part of, to conduct an 
investigation in a matter in which your field office 
had already, at least as a preliminary matter, 
concluded that no investigation was warranted? 

A Absolutely. 

Q This wasn’t unusual? 

A Not unusual, no. 

(Laughter.) 

Q Just asking. Did you have any discussion 
with Mr. Potts on October 8 or 9, 1992, whenever it 
was that he called you, about any concerns that had 
been articulated either within FBI headquarters or 
the Justice Department about the pace or the manner 
in which your office, the Little Rock field office, 
was handling the criminal referral? 

A Well -- and again, I don’t recall exactly 
what I said but I’m sure that I - you know, we got 
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to consider the timing of this. I’m sure 1 mentioned 
the previous trial. All of those factors I’m sure I 
mentioned. As I recall, the decision had been made, 
they told us to do the limited and we did. 

Q To your knowledge, did anyone from your 
office, the Little Rock field office at around this 
time, early October 1992, complain to anyone or voice 
any concerns to anyone at FBI headquarters or the 
Justice Department, any concerns about the way that 
the U.S. Attorney’s office in Little Rock was 
handling the criminal referral? 

A That’s tough for me to answer. There’s — 

I’m sure there were agents in the office who didn’t 
like Banks and people in the U.S. Attorney’s office. 

It’s a possibility, but I don’t recall. 

Q Okay. I guess my question was to your 
knowledge — 

A No, I don’t recall. 

Q So you don’t know of any — you don’t know 
of anyone in your office complaining to anyone at 
main Justice or FBI headquarters about the way 
Mr. Banks’s office was handling the criminal referral 
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as of October ’92? 

A I don’t recall that. 

Q Did Potts tell you on October 8 or 9 when 
you spoke with him who had called the meeting that he 
attended on October 8? 

A He probably did, but I just don’t recall 
the specifics. 

Q Did he indicate to you whether it was 
someone from Justice or someone from the FBI who 
called the meeting? 

A I just -- I’m not sure. 

Q Who made the decision to direct your office 
to do this limited investigation? Was it FBI 
headquarters or was it DOJ? 

A You mean — he sends — they send the 
teletype saying do it; right. 

Q Yeah, but who made the decision that that’s 
the teletype you were going to get? 

A You mean at headquarters? 

Q Do you know whether it was someone in the 
FBI as opposed to in the Department of Justice? 

A Oh, oh, I’m sorry, I would assume it’s a 
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joint -- the FBI makes a decision and sends me the 
teletype, and I would assume it’s after consultations 
with the department, but they’re the ones that tell 
us. 

Q The department is -- 

A The FBI - 

Q FBI headquarters — 

A Right. 

Q — gives you the direct order? 

A Right. 

Q But your testimony is you don’t know 
exactly who — whether it was FBI headquarters or 
Justice Department that actually was the moving force 
behind the decision? 

A Right, right, right. 

Q Have you ever talked with Mr. Potts since 

October of 1992 and learned from him what was behind 
the decision to direct the limited investigation? 

A Not that I recall. I’ve talked to him -- 
I’ve seen him since then obviously, but I don’t 
recall talking about that. 

Q When you received the teletype on October 
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9, 1992 directing this limited investigation and 
directing also that it be completed one week from 
that day, was there a sense of urgency that you 
felt? I mean, was that a rush? 

A Well, it’s a short deadline, but due to the 
impact of the case and the possible sensitivity, why, 

I could see why they ordered a week, but that’s — I 
would say it’s a short deadline, but you’ve got to 
take into consideration the sensitivity and the 
importance of the case. 

Q Now, what was your initial reaction as to 
the appropriateness of that order when you first 
learned of it on either October 8 or 9, 1992? 

A I don’t know where 1 — I don’t recall 
whether I was upset or what my opinion was. My main 
concern was that we didn’t do anything overt or 
without the total concurrence of the U.S. Attorneys. 

Within that guideline, why, you know, I conceded 
doing the review. I don’t recall exactly what my 
response was. I may have said it’s a little short or 
something. I don’t know. I don’t know. My main 
concern in the overall thing was we do nothing overt. 
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MR. GICALE: Off the record. 

(Discussion off the record.) 

BY MR. KRAVITZ: 

Q Back on the record. 

A I know Potts called and discussed the 
case. I believe it was this date. 1 don’t want to 
give an incorrect date. I know he called on it, so I 
believe it was the date, but I want to be 100 percent 
positive. I know he called, and I believe that was 
it, so I’m not crystal-clear. 

Q I’m going to hand you a several-page 
document that actually includes a number of different 
documents. They just all happen to be together. And 
it’s production JDA 190 through JDA 195. I 
specifically want to direct your attention to a 
teletype from FBI Little Rock to FBI headquarters 
dated October 16, 1992, which is JDA 193 through 
195. This is a teletype that was sent from your 
office to the FBI headquarters on October 16, 1992? 

A . Right. 

Q Do you recognize this? 

A Yes. 
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Q Now — 

A That’s the one we sent after the review was 
completed; right? 

Q Right. 

A Yes. 

Q Now, the first paragraph, it has "subject" 
and then it lists what the subject is and then it 
says, the next paragraph, "re: teletype from director 
to Little Rock, October 9, 1992, captioned as above 
and Telcal," or T-e-l-c-a-1, "from SAC Little Rock to 
FBI headquarters, October 9, 1992." 

A Right. 

Q Then it says "as discussed in referenced 
telephone call, Little Rock will not initiate an 
investigation of captioned matter." 

Now, does that indicate that on October 9, 

1992, a week before this teletype is sent, that 
you — you’re the SAC. 

A Right. 

Q That you told FBI headquarters that despite 
their directive to conduct a limited investigation, 
that your office would not initiate an investigation 
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of the captioned matter, or have I misinterpreted 
that? 

A Again, the day they sent the teletype out 
was what, the 9th? Okay. I had obviously talked to 
somebody on the 9th. And then we do the review. 

What this teletype is saying is that we have done the 
review now and as a result of the review, basically 
we have the same opinion. I haven’t read all the 
teletype. I’m sure that’s what we stated. Right. 

And I mentioned the USA’s concurrence, and again go 
through the review. 

Q But do you remember telling FBI 
headquarters on the 9th that your office would not 
conduct an investigation? 

A I don’t remember specifically but that’s 
what that says. I’m sure — maybe the wording is 
wrong. I’m sure what I said was we’ll do the review, 
and we did the review, and after the review and based 
on the opinion of the U.S. Attorney and so forth, we 
indicated, as earlier, that we weren’t conducting — 
initiating an investigation. 

Q Now, you’ve already been asked about the 
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letter that you received from Mr. Banks on October 
16, 1992. 

A Right. 

Q Now, I take it you had communications with 
Mr. Banks during that week of the limited review, 

October 9 through 16? 

A I’m fairly certain I did. 

Q What was your understanding as to what 
Mr. Banks’s view throughout that week was? 

A Well, I guess one thing is important. I 
had just assumed during this period that they had 
been in contact with the department. Somewhere I 
learned that they hadn’t, so - and I think he puts 
in there that, you know, now the department is going 
to know about it. 

So I just assumed that they had been 
talking to the department on a matter this 
important. I think somehow it came up that they 
hadn’t, so that is one purpose of the letter. And I 
believe he -- well, the rest of it is setting out his 
feelings in no uncertain terms. 

Q And were these feelings that Mr. Banks 
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expressed to you either personally or over the phone 
in addition to the letter that you received on the 
16th of October? 

A I believe he called me and said he was 
sending it. I don’t know exactly how it developed, 
but I did get a copy, but I believe he told me about 
it. 

Q Now, on the 16th of October in the teletype 
that I just showed you, you informed FBI headquarters 
that based on your review and the review of the U.S. 
Attorney’s office of the 300 exhibits to the 
referral, your office would remain in a 
noninvestigative posture; is that correct? 

A Right. 

Q And the reason for that decision was what? 

A The strong recommendation by the U.S. 

Attorney’s office which we basically concurred in and 
further review of the 300 exhibits, that right now 
based on ~ until they have some concerns and statute 
of limitations and so forth and other factors, as 
well as there didn’t seem to be any — and the 
witnesses, that it wasn’t warranted until further 
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review and researching the statutes and that type of 
thing, which would have to come from the U.S. 

Attorney’s office. 

Q And was it also a statement of your view as 
the senior official in the Little Rock FBI field 
office that your resources, your limited 
investigative resources, were better served being put 
on other, more important cases? 

A Well, if there was something there, we 
would certainly put the resources in it, because if, 
as what some people thought was there, it would have 
certainly been the type of case that warranted it. 

Based on the review and everything, we didn’t see it 
as being that priority at that time. 

Q You were shown by Mr. Gicale a copy of your 
letter dated December 15, 1992 to Jean Lewis 
acknowledging receipt of the criminal referral that 
actually had been received on September 2, 1992. How 
long after the receipt of a criminal referral did the 
Little Rock FBI field office ordinarily acknowledge 
receipt of a referral back in that time period? 

MS. SIMONTON: For the record you’re 
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referring to FBI 1077; is that correct? 

MR. KRAVITZ: Thank you. I never would 
have found it. 

THE WITNESS: Generally we confirm a 
receipt of something like this, but it was oral 
and — I think there’s a second purpose of this 
letter also, acknowledging receipt but also telling 
them in the future to contact the U.S. Attorney’s 
office. 

BY MR. KRAVITZ: 

Q So is it your testimony, then, that in the 
ordinary case, the acknowledgment of the receipt of a 
criminal referral was done orally as opposed to in 
writing? 

A No, no. I believe that we would 
generally ~ and anything that comes in like that 
from another agency, we would send them either a 
letter or — but it is not unusual to make a notation 
on the file that on this so-and-so day, 1 contacted 
the AUSA or somebody in the RTC to say we got the 
referral. But I think this has another purpose, and 
that’s to tell them in the future, make all your 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1797 


187 

contacts to the U.S. Attorney’s office. 

Q But there had been ~ between September 2 
and December 15, there had been sufficient contact 
between Ms. Lewis and your office for her to know — 

A That’s why I say, I don’t think they had 
any question that we had it. I don’t think — that’s 
why I think the major purpose of this letter is to 
tell them in the future, talk to Dodson. 

MR. KRAVITZ: It’s now 4:42 and a half, and 
I’m going to stop now because I know Mr. Pettus needs 
to get to the airport and I know Lou has a couple of 
follow-up questions. 

EXAMINATION 
BY MR. GICALE: 

Q With respect to the October 16, 1992 letter 
but - and previous to that, the teletype from 
headquarters, which is marked as FBI 523 setting the 
October 16, 1992 date, now, was October 16, 1992 date 
set by headquarters or was it set by your office? 

A My recollection is they set it, but I’m not 
positive. 

Q Did they consult with you in terms of 
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setting this? 

A I don’t recall. I don’t know. Typically 
what happens there is the supervisor will call the 
supervisor and they will discuss it. I just don’t 
recall. 

Q Now, at some point in time when I asked you 
questions earlier today, you had said that after the 
meeting in Banks’s office that you set a date based 
on the time you thought it would take to review the 
documents. 

A Oh, I better — I’m just not sure, then, of 
that. You mean after the meeting in Banks’s office 
we - 

Q Right, right. 

A I’m not certain of that. I’m not certain 
of that. I would just have to refresh my memory 
somehow. 

Q So you don’t know how the date was set 
except that - well, now having looked at these 
documents, do you recall whether it was headquarters 
or whether it was your office that set the date? 

A I thought it was headquarters but I ~ you 
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know, I’m not sure. 

Q Now, when you said it was a short deadline, 
why did you characterize it as a short deadline? 

A Well, with 300 exhibits and three or four 
people doing the review, that’s a fairly short 
deadline. 

Q Right. Would more time have been helpful 
to you? 

A Well, again, 1 think you’ve got to consider 
the impact of this case and the significance of the 
case and the fairness issue, again. To make sure 
that everything was reviewed and that they hadn’t 
missed anything, that’s why the shorter deadline. 

So in those kind of situations, if we have 
to, we can put more people on it. 

Q But to do a thorough review sometimes takes 
a fair amount of time; correct? 

A Right. 

Q So was it in the interest of someone to do 
a thorough review, to do it in a very short period of 
time? 

A 1 had total confidence in our people who 

190 

were doing it. I guess you could say if they had two 
weeks or three weeks it might have been more 
thorough, but I had confidence in basically our 
financial analysis by Gretchen and Irons who did it. 

But it could have been longer and it could have been 
more thorough. 

Q Again referring to Banks’s letter, was he 
concerned about the deadline? And I ask that 
question because in the fourth paragraph of his 
letter of October 16, 1992 — and just real quickly, 
this is again FBI 1000 -- he states "as a part of 
your review, you are required to send a prospective 
proposal for such investigation by Friday, October 
16, 1992. Such an order does not apply to this 
office." 

A 1 am now advised if you have been — 

(Witness reviewed the document.) 

Okay. Now what’s your question? 

Q Well, 1 mean looking at that now, was he 
concerned, do you recall whether or not he was 
concerned about that deadline? Because in this 
letter he seems to imply that -- 
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A It would apply by that letter he was. 

Q Do you recall whether he was? 

A I don’t recall, no. 

Q In fact, in this letter, and I’m going to 
refer to the second page of that letter, the second 
to last paragraph, he talked about in due time, he 
would revisit this with you? 

A Right. 

Q So he indicated that with some additional 
time, he would later discuss this with you; correct? 

A He would — 

Q Review the various issues that he had 
discussed, statute of limitations. 

A When the urgency of this particular time 
had passed he says that somewhere in there, doesn’t 
he? Maybe not in this memo but in another one, he 
mentioned the factors about, again, fairness and so 
forth and the election and the impact on the 
witnesses to be totally fair. Maybe he doesn’t in 
here but — 

Q Right. He was concerned about that, but he 
was concerned about the deadline; correct? And again 
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I’m referring to that first page, second - 

A It would seem that he was concerned about 
the deadline, right. 

Q Very briefly, with respect to Ms. Lewis and 
her professionalism and objectivity, did you have any 
firsthand knowledge or have any firsthand experience 
that would allow you to form an opinion as to her 
professionalism or objectivity? 

A No, and I believe I said, I may have 
casually met her in the office one time, but other 
than that, I don’t think I ever met her -- or very 
casual back in the squad area. And other than that, 

I had no personal contact, so that’s mainly coming 
from discussions with our people. 

Q Concerns that they may have raised? 

A Right. 

MR. GICALE: Okay. I don’t have anything 

further. 

MR. KRAVITZ: Thank you. 
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(Whereupon, at 4:49 p.m., the deposition 
was concluded.) 
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PROCEEDINGS 

Whereupon, 

JOHN D. ARTERBERRY 
was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. GICALE: 

Q Could you please state your name for the 
record. 

A John D. Arterberry. 


3 


Q And your present business address? 

A 1400 New York Avenue, Northwest, 

Washington, D.C. 

Q And your telephone number there? 

A 202-514-0890. 

Q And your present position? 

A Pm deputy chief for financial institution 
and securities fraud in the fraud section, which is a 
section of the criminal division at the Department of 

Justice here in Washington. 

4 

Q And how long have you been employed in that 
position? 

A I’ve been in that position since 1991, 
around, I think, June, sometime midyear of 1991. 

Q Mr. Arterberry, this deposition is being 
conducted pursuant to Senate Resolution 120. The 
resolution establishes a Special Committee 
administered by the Banking Committee to conduct an 
investigation involving Whitewater Development 
Corporation, Madison Guaranty Savings & Loan 
Association, Capital Management Services, Inc., the 
Arkansas Development Finance Authority and other 
related matters. 

Section l(b)2(c) of Senate Resolution 120 
authorizes investigation and public hearings into 
whether the Department of Justice has improperly 
handled RTC criminal referrals relating to Madison 
Guaranty Savings & Loan Association or Whitewater 
Development Corporation. This will be the focus of 
today’s deposition. 

I believe you were requested to testify on 
October 5, 1995. This deposition is being taken in 
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advance of a public hearing which may occur in 
October or November. It’s possible that you may 
testify at that hearing. 

We will ask you a series of questions. 

You’re testifying under oath. If you don’t 
understand a question, let us know. We will rephrase 
it. 

The stenographer will prepare a record of 
questions and answers. The deposition will be 
treated as committee confidential until the 
commencement of the hearings. Prior to the hearings, 
you will receive a letter from the committee telling 
you that you may come to the Senate to review the 
transcript of your deposition and make note of any 
corrections for transcription on an errata sheet. 

If you are called to testify at a public 
hearing, you will be permitted to have a copy of your 
deposition transcript four days in advance of your 
testimony. You may be represented by counsel. 

Objections to the form of questions will be 
noted for the record. Counsel may object on grounds 
of privilege or relevance. And the committee 

6 

chairman may rule on objections where the witness 
refuses to answer a question. 

Are you aware of the committee’s document 
request to the Department of Justice dated 
October 25, 1995? 

MR. KRAVITZ: October 25? 

MR. GICALE: I’m sorry, August 25, 1995. 

THE WITNESS: Yes. 

BY MR. GICALE: 

Q Did you search for responsive documents, 
notes, reports or memoranda pursuant to the 
committee’s request? 

A We had — I think, prior to the time that 
that request was made, we had collected all relevant 
records, and I think those were in a central 
location. I think those were all available for 
whatever response was made to that. 

Q So to the best of your knowledge, have all 
responsive documents been produced? 

A To the best of my knowledge, they have. 

Q Did you speak to anyone other than counsel 
from the Department of Justice here today with 
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respect to the substance of your testimony? 

A I’ve spoken — you mean in addition to 
Mr. Sgro? 

Q Yes. 

A I’ve spoken to a number of people about 
these proceedings. 

Q Did you speak to them about the substance 
of your testimony here today? 

A I’ve spoken to them about this subject 
matter that is being discussed in these, yes. I just 
saw Mr. Mackay on his way out and we had a chat. 

Q Did you talk to him about his testimony 
here today? 

A In general terms. More about the length of 
time that he spent here more than anything else. 

Q Did you speak at all about what he 
testified to or the questions he was asked? 

A I don’t think so. It was in kind of a 
three-way conversation that Mr. Sgro, Mr. Mackay and 
I were having, generally about the length of time 
that he was here and more in a joking way about what 
he had been doing. 

8 

Q Did you have any conversations with anyone 
else about the substance of your testimony here or 
the questions asked? 

A I also had a conversation today with Allen 
Carver, who I think, testified yesterday, not about 
the substance of my testimony because I didn’t know 
what I would be testifying about. But he talked 
about his appearance yesterday. 

Q Did he talk about his testimony? 

A He talked about — yes, a number of areas 
that he had testified about, yes. 

Q What areas did he tell you he testified to? 

A I think areas dealing with referrals that 
were made -- that were made by the RTC that were 
received at the department. 

Q What did he tell you about those? Did he 
tell you what he testified to about them? 

A I think more that those were just as we 
expected. Those were areas of interest of the 
committee. I’m not sure that he got into the 
particulars of what he testified about. 

Q But that he was questioned about the 
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referrals? 

A Oh, yes, yes. 

Q What other areas - what other things did 
he tell you, either his testimony or the questions 
that were asked? 

A He also, I think ~ he referred to a 
chronology, I think, that he had prepared that I 
think he had provided to you. 

Q When you say "referred to it," what do you 
mean? 

A He said he prepared a chronology for his 
own use, and I think it had been provided to the 
attorneys who were asking the questions, both the 
minority and the majority attorneys. 

Q With respect to that chronology, did he say 
anything else in terms of questioning about the 
chronology or the substance? 

A Well, he told me generally what the 
chronology dealt with. I think that he had used -- 
my recollection is that he had used our case tracking 
system, correspondence tracking system to try and 
establish some time lines about when things occurred, 

10 

when documents came in. 

Q Did he give you a copy of that chronology 
to review before you came in? 

A No, I haven’t seen it. 

Q Did you discuss the specific dates in the 
chronology with him or the events? 

A We discussed some specific dates. 

Q Which ones? 

A One area, I think, had to do with 
February — I’m pretty sure it’s February ’93 time 
when he had attended a bank fraud conference that the 
department had sponsored out on the West Coast, and I 
think I attended that also. When he mentioned it, I 
remembered that I had been at the same conference. I 
think he had brought that up in the context of his - 
and I think this was part of the chronology 
prepared — of when a memo had been prepared within 
the fraud section about one of the referrals that had 
originally gone to the United States Attorney’s 
office in Little Rock. 

Q So you just talked about the fact that you 
were both in California — or I’m sorry, you were 
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11 

both away at this conference together? 

A I think -- that’s right. I think we were 
both at the conference, and I believe that — if I’m 
not mistaken, the chronology showed that an 
assignment had been made to one of our attorneys 
while we were out there at the conference. An 
assignment had been made to prepare Mark MacDougall, 
one of the attorneys in the trial section. 

Q Was he reminding you of this? 

A No, it was an observation he had made in 
going through the case tracking system to see when 
things had come into the section. 

Q Did he talk at all about any of the 
chronology, any other dates or events? 

A Yes, he did. I’m just trying to remember 
now the — 

Q Before you get into other events, did he 
tell you why he was referencing or discussing these 
events with you or this chronology? 

A Why he was discussing it with me? 

Q Right. 

A No. 1 think simply it was a matter of we 

12 

had talked within the section about this, about the 
inquiry and about the investigation that we had done 
and about the referrals that we had seen and that had 
been reviewed. It was in that same sort of context 
that we’re discussing it today. 

Q Although in the past, you’ve discussed it 
before you all testified? 

A That’s right. 

Q And now you’ve done it after he’s testified 
but before you’ve testified? 

A That’s right. 

Q What other dates in the chronology or 
events did you discuss? 

A Continuing on that period of time, 1 think 
that he had also, in just looking at the week, when I 
think this request had come in or when the attorney 
had been assigned to prepare a memo, I think he had 
returned that week from the conference. He talked 
about going to a bank fraud working group meeting 
which we have monthly, and then about -- I think 
again, this is from the correspondence tracking — 
determining that the memo left the section the 
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13 

following week around Tuesday or Wednesday, I think, 
of that week in signed or initialed form. 

Q Did he talk about how much time he had to 
review the memo? 

A No. Simply that he had tracked how the 
thing had come in and when it had gone out of the 
section. 

Q Did he talk about any other dates or events 
in that chronology? 

A Yes. Tracking on ~ well, I think he also 
had established through the case tracking system when 
the document had come into the criminal division. I 
think it had come in on a Friday. I think it came 
into the fraud section on the following Monday, if I 
understood the chronology, and sometime during that 
period -- 1 guess it was the week of the bank fraud 
conference, it was assigned to the trial attorney. 

Q So Friday to the criminal division, Monday 
to the fraud section? 

A And I think that was the last week of 
February, if I’m not mistaken, of ’93. 

Q And he was saying it was with the fraud 

14 

division all of that week until he got back? Is that 
what he was saying? 

A I think that’s right, if I understood the 
chronology, that the assignment or the document, the 
referral or whatever that came with it, was in the 
section that week, and I think the MacDougall memo 
left the following week, I understood the chronology. 

Q Did you discuss how long MacDougall had to 
prepare the memo? 

A No. 

Q What other dates or events did you discuss 
in this chronology? 

A I think in that same line of discussion, 
the fact that it had gone out of the division, I 
think, around the middle of March. March the 19th 
sticks in my mind, and I think after that, it was 
difficult to assess exactly where it had been because 
I’m not sure that our tracking kept up with it once 
it left the criminal division, but it had left the 
section in fairly short order. 

Q Did you discuss any other events or dates 
in the chronology? 
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A We did. I’m trying to take these in 
order. This is almost chronological. The other part 
of the chronology — chronological in terms of the 
way the time unfolded here, I think the next thing 
was how the subject of the referral arose again in 
the fraud section. I think that was either in some 
contact, whether it was E-mail or telephone call, 
from the Deputy Attorney General’s office, and that 
must have been, 1 think, in August or September of 
the same year, ’93. 

Q Was there any other discussion about any 
other event or date? 

A There was. Again, I think it brings us on 
forward through that period. There was a meeting 
involving Paula Casey, who was U.S. Attorney at the 
department dealing with the recusal. That, I think, 
occurred sometime in November. 

MR. GICALE: Can we go off the record for a 

second? 

(Discussion off the record.) 

BY MR. GICALE: 

Q So there was a reference to some November 

16 

date? 

A My recollection is that — and I’m not sure 
whether that’s my sense of it or whether that was in 
Mr. Carver’s chronology. 

Q Did you discuss any other date or event? 

A We did. We discussed the events 
surrounding the SBA’s documents, which we had 
requested that they provide to the investigation. 

Q And what did you discuss about that? 

A The fact that we had asked them to retrieve 
some documents that had been the subject, I think, of 
a request from the White House. 

Q Did you discuss anything further about that 
request? 

A The nature of how those were returned and 
the fact that the request from the White House had 
followed a Congressional -- and I believe it had to 
do with the Small Business Administration oversight, 
what have you, request for the documents. And 
following that request, I think the SBA had gotten a 
request from those documents. 

Q Now, was this Mr. Carver telling you about 
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what his answer was, or was this Mr. Carver telling 
you about what was in his chronology? Was this 
Mr. Carver — 

A It was a mix. Kind of hard to separate 
that. 

Q Was he asking you questions about what you 
recall had happened? 

A No, he did not. 

Q Or was he just relating to you what the 
questions and his answers were? 

A I’d say rarely was he saying anything about 
what the questions were. Simply, I think, areas that 
he had testified about, and from time to time 
references to the chronology and how helpful that had 
been in reconstructing the time frame. 

Q You discussed the SB A documents, the 
request for retrieval from the White House. What 
else with respect to the SBA? 

A The retrieval, the SBA’s retrieval of those 
documents at our request. 

Q Did you discuss the circumstances of the 
retrieval, who retrieved them, for example? 

18 

A Yes, and how they were delivered because I 
guess at the time that this occurred, it was 
something I had been involved in. I think we found 
some humor in it. 

Q The fact that they were delivered on the 
street? 

A That’s right, kind of curb service. We 
joked at the time. 

Q Anything else about the SBA investigation? 

A Yes. I think that my notes of a 
conversation — I’m not sure whether it was a memo to 
file or notes or something — a conversation with one 
of the SBA attorneys at the time about the documents. 

Q Which SBA attorney? 

A I believe it was Mark Stephens. I’m not 
sure we mentioned him by name during the conversation 
today. 

Q Which portion of your notes were you 
referring to? 

A I think he just said — and maybe he had 
been shown a set of my notes - either notes or a 
memo to file. It wasn’t clear to me having to do 
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with the conversation I had with Stephens. 

Q Did you have any further discussion with 
respect to the SBA investigation? 

A When you say the SBA investigation — 

Q Or his questioning with respect to the 
SBA. 

A I think that’s probably the substance of 
it. 

Q Did you discuss anything else, any other 
dates or events? 

A We did. We discussed some of the events 
surrounding our investigation of this matter, and I 
think he had said that his chronology, I think, ran 
from early time — the earliest times when this first 
came to the fraud section in whatever form and 
continued up to the point of the special counsel’s 
assuming responsibility for investigating the matter. 

Q What other events did you discuss? 

A I’m having difficulty remembering what, if 
anything, we talked about in terms of the — well, 
one thing that I think he talked about was during the 
time we were investigating his efforts to obtain 

20 

documents that David Kendall held and the discussions 
he had had with Kendall about subpoenaing those 
documents. 

Q And what was the nature of the discussion 
with respect to that? 

A Well, I think it had to do with the 
language of the subpoena and whether — if I 
understood correctly, whether Kendall would have 
directed the use of any kind of language or what have 
you. I think Mr. Carver’s reaction to that was he 
was not directing — we were simply getting the 
documents. We wanted to get the documents under 
subpoena. 

Q Did you discuss any other events regarding 
the investigation? 

A I think that covers it, because I think it 
was shortly after that that we got into the handoff 
of the special counsel. I think that covers the 
items we discussed, and I didn’t make any notes, and 
this was — because it’s fairly familiar material, I 
don’t necessarily have a strong impression of 
everything we talked about, but I think I’ve given 
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you the essence of it. 

Q Did you have discussions with anyone else 
with respect to the substance before you testified 
here today? 

A No, I have not. 

(Arterberry Exhibit 1 identified.) 

BY MR. GICALE: 

Q I’m going to show you what’s marked as 
Deposition Exhibit Number 1, Arterberry 1. This is a 
copy of your House deposition, the House deposition. 

It’s the Committee on Banking and Financial Services, 

U.S. House of Representatives, V/ashington, D.C., 
Wednesday, September 27, 1995 in the matter of 
Madison Guaranty Savings & Loan. 

You were sworn during this deposition; is 
that correct? 

A That’s correct. 

Q And have you had an opportunity to review 
your deposition? 

A I have. I received a copy of this, I 
think, late last week. 

Q After reviewing it, does it truly and 

22 

accurately reflect your testimony of that day? 

A In substance. I’ve talked to Mr. Sgro 
about an errata sheet that I had prepared as I 
reviewed the transcript. At this point, it’s simply 
on a legal pad. 

Q So you’re in the process of preparing that? 

A That’s right. 

Q And it is my understanding that through 
Mr. Sgro, you will be submitting an errata sheet to 
the committee that we can identify as Exhibit 
Number 2 with respect to this transcript; correct? 

MR. SGRO: Yes. 

THE WITNESS: All right, sir. 

(Arterberry Exhibit 2 identified.) 

BY MR. GICALE: 

Q You were questioned, Mr. Arterberry, in a 
number of different areas by the House Banking 
committee in this deposition of September 27th. And 
I will try to avoid going over areas that have 
already been — going over questions where you have 
answered them under oath, questions that we may have 
asked and try to restrict myself to questions and 
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areas that I think might need to be explained or 
expanded. 

First, with respect to a document, and the 
only number I have on it is JDA 000169. 

MR. KRAVITZ: Can you tell me what that 
is? 

MR. GICALE: In the upper right-hand 
comer, it’s dated 1 1/9/93. It’s some handwritten 
notes, and I see the initials GAC at the top. Here, 

I have an extra copy, as long as you don’t retain it. 

MR. KRAVITZ: I’ll make sure I give it back 

to you. 

BY MR. GICALE: 

Q Do you recognize this handwriting? 

A Yes, I do. 

Q Is it your own? 

A It is. 

Q The very top line, can you read that? 

A Yes. "Telecon with GAC," which means it’s 
a telephone conversation I had with Allen Carver and 
the date in the right comer is 1 1/9/93. 

Q And the next line down, what does that say? 
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A I’m having some difficulty with the first 
word. I’ve got to decipher that. I think it says 
"ethics complaint." 

Q And then what’s after that? 

A "Ethics complaint V" — meaning against — 
"Carmichael on official RTC (lawyer)." 

Q These notes were prepared contemporaneous 
with your conversation with G. Allen Carver on 
November 9, 1993; correct? 

A Yes. 

Q Do you recall what this was about, this 
"ethics complaint versus Carmichael"? 

A No, I don’t. 

Q Were you aware of the fact that there was 
someone in the RTC by the name of Carmichael that had 
been involved in a review of nine criminal referrals 
that came from the RTC to the Department of Justice 
in the fall of ’93? 

A I think I was aware. I’m not sure whether 
I became aware during this conversation or earlier. 

Q Did you become aware at any time of the 
fact that an individual by the name of Carmichael at 
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the RTC and perhaps another individual by the name of 
Adams were involved in turning over documents -- RTC 
documents to the Department of Justice pursuant to a 
subpoena? 

A Could I ask that you repeat that question. 

I’m not sure I understand that. 

Q Well, let me rephrase it. 

At some point in time during this 
investigation, was there some difficulty in obtaining 
documents from the RTC, some difficulty - did the 
Department of Justice have difficulty obtaining 
documents from the RTC? 

A When you say Department of Justice, you’re 
including the United States Attorneys offices, too? 

Q Right. 

A That was my understanding. 

Q And there were some discussions about that 
in correcting that problem; is that correct? 

A That’s right. 

Q And a Mr. Donohue, do you recall whether or 
not a Mr. Donohue from the RTC was brought into the 
discussions to try to take care of that problem? 
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A I do remember that, yes. 

Q Was this telephone conference about the 
problems with obtaining RTC records? 

A I’m just reviewing the rest of this to see 
whether it aides in my recollection. 

(Witness reviewed the document.) 

Now, could I ask you to repeat that 
question. 

MR. GICALE: Could you read back the 
question. 

(The reporter read the record as requested.) 

THE WITNESS: I would say — and 1 only 
have the vaguest recollection of this conversation or 
actually this — this document refers to several 
conversations. But I only have the vaguest 
recollection. I would say yes, it generally related 
to matters of obtaining documents from the RTC. 

BY MR. GICALE: 

Q And the specifics of this regarding an 
ethics complaint about versus Carmichael, you don’t 
have any independent recollection of that? 

A No, I don’t. 
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Q I’m also going to show you what’s marked 
for identification as document 000336, and this is a 
memorandum to you, to John Arterberry from Don 
Mackay, Dwight Bostwick, Jim Nixon regarding status 
report 12/14/93. Do you recall this memorandum? 

MR. KRAVITZ: What is the date on this? 

MR. GICALE: December 14, ’93 -- you know, 
actually, it refers to a status report 12/14/93. I 
guess that’s the date of the memo. 

THE WITNESS: Yes, I do recall this. 

BY MR. GICALE: 

Q Directing your attention to the paragraph 
2, "source contacts FBI," apparently there was some 
source information with respect to the Hale 
investigation, and at the end of this paragraph, 
there’s the following sentence. "The following is a 
summary of the information Hale provided to the 
source." 

And then you have — these things are 
broken down for you, (a), (b) and (c). And the first 
being (a), "bribery and kickback seems operated with 
the collusion of state and federal officials in 
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Arkansas." Do you see that? 

A Yes, sir. 

Q Do you know what they were referring to 
there? 

A No, I don’t. 

Q How was this memo prepared for you? Who 
prepared it? It says Mackay, Bostwick and Nixon. 

How was this done — 

A I think at this point, I’d just be 
speculating. I can say that during this period, I 
would get status reports by E-mail at times, 
particularly when they were in Little Rock, and I 
guess sometimes by hard copy. This appears, just 
from the format, that it may have been a hard copy 
that could have been given to me by the team. 

On the other hand, it could have been an 
attachment using our E-mail system under WordPerfect. 

Q Were these daily reports you were 
receiving? 

A I had asked early on when we became 
involved in the investigation for daily reports from 
the team, for Mackay and Bostwick and Nixon. At some 
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point, and I believe it would be around the mid part 
or the latter part of December, supervisory oversight 
of this investigation shifted from me to Allen 
Carver, and I’m not sure whether that process changed 
or not in terms of the frequency of reports. 

Q In any event, at this point in time, they 
were answering to you and giving you these reports; 
correct? 

A I say yes because it’s addressed - the 
memo is addressed to me. Otherwise, I’d have 
difficulty placing the time when the investigation 
shifted from me to Allen Carver. 

Q Would it be safe to say that if they sent 
you — as they would send you these, if you had 
questions, you were free to send them an E-mail back 
or call them up and talk to them about the 
information they had forwarded to you; correct? 

A That’s right. 

Q Do you recall talking to them about this 
particular information, and right now, I’m referring 
to 2(a). 

A I don’t have any recollection of discussing 
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this specific allegation with them. 

Q Do you recall discussing the source 
referred to in the beginning of paragraph 2? 

A I believe I did discuss the source with 
them. 

Q Did they give the name of the source? 

A If they did, I don’t recall now that they 
did. 

Q So today, you do not know the name of the 
source? 

A I don’t. 

Q With respect to item (b), "laundering of 
drug trafficking proceeds through insurance companies 
in Arkansas," was there a further explanation of 
that? 

A Not that I recall. 

Q Do you know any other details about that? 

A No, I don’t. 

Q With respect to (c), "payoffs to Arkansas 
public officials by a Little Rock attorney who has 
now moved to Washington," do you know what that 
refers to? 
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A No, I don’t. 

Q Did they name the Little Rock attorney? 

A I don’t recall that they did, no, sir, and 
I don’t know that they knew, "they” meaning any of 
the people in the trial team. 

Q Did they just ~ and I guess that’s one of 
my concerns. Was that the way the information was 
given to them, or were they given more specific 
information, and it’s just not a part of this memo? 

A Hie way that they have presented the 
information leads me to conclude this is what they 
knew about it at the time, and I’m not sure how much 
more detail they were able to obtain. 

Q Do we have any — are you aware of any 
other memos or any other discussions — any other 
memos in the department or any other discussions that 
occurred which supplemented this information? 

A I’m not, no. 

Q And today you have no independent 
recollection of any additional information that you 
received orally; is that correct? 

A Other than, I guess, within the past 
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several days, the department -- I think this was 
relayed to me for a receipt of documents having to do 
with the name of an individual named Lassiter. I 
don’t know whether that — it seems to me that was in 
the context of allegations perhaps involving 
laundering or what have you. Perhaps there’s a 
connection between that and this, but at the time I 
saw this query about Lassiter, it did not ring any 
bells with me. But I simply mention that because 
there could be a connection between the two. 

Q But in terms of an Arkansas public 
official, a payoff by a Little Rock attorney, do you 
recall receiving any additional information about 
that report? 

A No, sir. 

MR. KRAVITZ: Before I give this back to 
you, I wanted to make an observation about this 
document. If you look at the very end of paragraph 
(c), there’s a semicolon there. It indicates to me 
there may actually be another page or more to this 
document. This may not be the whole document, and 
that may be one reason why Mr. Arterberry’s 
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recollection is refreshed only to the extent that it 
is by this document. I mean, I just don’t know. 

THE WITNESS: I noticed the same thing, and 
that was my assumption, too, that there must have 
been a second page to this document. 

MR. GICALE: And unfortunately, I do not 
have a second page, and we have not seen a second 
page. 

MR. KRAVITZ: I can’t help you either. I 
haven’t seen this before Lou just passed it over. 

THE WITNESS: I might read this one more 
time to see — 

BY MR. GICALE: 

Q Oh, go ahead. 

A It might be helpful to see if there are 
other pages, whether there’s a second page or second 
and third page to this. That might help me in 
putting this thing — both refreshing my recollection 
and putting it into some context. 

Q Now, with respect to your deposition before 
the House, and I’m specifically referring, I believe, 
to page 79 and - the top of page 79, and actually, 
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it starts on the bottom of page 78. 

A Yes, sir. 

Q You were asked the question: "Sure. Do 
you have a specific recollection of a specific 
conversation with any member of the trial team, in 
substance? We had this earlier matter, and earlier, 
you know, we reached a certain conclusion, but maybe 
we should take a fresh look at this. 

"Answer: No, and I think the reason I 
don’t recall the conversation and I think part of the 
reason why is that this matter was never in the fraud 
section. It had not been in the fraud section 
before, and I don’t take McDougal’s memo as -- and I 
would not — when I did receive it, I would not have 
taken that as some action on a matter." 

MR. SGRO: If you can put it into context a 
little bit, I think it might be helpful when you 
speak about this matter for the record’s purposes, if 
you can clarify what "the matter" was defined as in 
the context of that deposition. 

BY MR. GICALE: 

Q At that point in time, you were talking 
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1 about -- I believe you were asked about criminal 

2 referral C0004; is that correct? 

3 A Yes, because I think on page 78 near the 

4 middle part of the page, there’s a question "was 

5 there ever a conversation you ever had with any 

6 member of the trial team to possibly go back and look 

7 at the original referral in light of this new 

8 information that was being developed from the Hale 

9 investigation?" I think the reference to the 

10 original referral probably means C0004. 

11 Q So it was your position at the time that 

12 the fraud section never had the matter; is that 

13 correct? The matter was never in the fraud section 

14 to make a decision on? 

15 A Prior to the time that the fraud section 

16 was assigned the recusal? 

17 Q Right, in 1993. 

18 A That’s right. 

19 Q And as you stated in that deposition, "as 

20 far as 1 was concerned, we’re taking a first look at 

21 it because it was the first time we had it within the 

22 section." 
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1 A Yes, sir. 

2 Q So you did not view the action -- any 

3 action taken with respect to the Mark MacDougall memo 

4 as action indicating that the matter was before the 

5 fraud section, the criminal referral was before the 

6 fraud section for — the responsibility for 

7 prosecuting that matter was before the fraud section; 

8 is that correct? 

9 A That’s correct. 

10 Q Is that what you’re attempting to say? 

1 1 A That’s right, and perhaps an explanation 

12 now would be helpful in how I was arriving at that 

13 conclusion. 

14 Q Go ahead. 

15 A I don’t think this is a term of art, but to 

16 us, it’s very important whether a matter is assigned, 

17 that is, whether the fraud section opens a matter or 

18 in the case of the MacDougall memo, we’re simply 

19 providing a view, an assessment of a matter that may 

20 reside elsewhere. 

21 Up until the time that the United States 

22 Attorney’s office was recused later in 1993 and the 
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entire Madison Guaranty matter was opened in the 
section, we had no operational responsibility for any 
of those referrals. They had been made to the United 
States Attorney’s office, and they resided there. 

And although I was not involved in the 
preparation or review of the MacDougall memo, the 
memorandum at the time, my understanding from it, 
from having seen it later, is that it was simply 
presenting an assessment of that referral, and 1 
think that was later used perhaps in the 
decisionmaking, but it was not — it was not a 
memorandum that was taking any action on the referral 
within the fraud section because it was not — and I 
can say this in a technical sense — it was not 
within our jurisdiction to act on it. 

(Pause.) 

Q Now, eventually, there came a time in the 
fall of 1993 when it did become your section’s 
responsibility to act on that referral as well as the 
other nine referrals; correct? 

A Yes, sir. When you say "act on that 
referral as well as the others," I think all came 
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within what we considered to be the open matter that 
we were now in charge of, yes, sir. 

Q And you considered all of them open and 
subject to review at that point; correct? 

A Subject to review and whatever 
investigation or leads or actions that needed to be 
taken, that’s correct. 

Q With respect to the Small Business 
Administration, you testified earlier that you had 
some conversations with Allen Carver about his 
testimony yesterday with respect to the Small 
Business Administration and some documents that were 
delivered to the White House; correct? 

A That’s correct. 

Q What do you recall about that occurrence, 
and when was the first time you recall something 
happening — discovering that that had occurred? 

MR. SGRO: When you ask him what he 
recalls, you’re talking about his independent 
knowledge of the SBA matter? 

BY MR. GICALE: 

Q Yes, and to the extent -- I can begin to 
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give you some documents, but why don’t you give me 
your independent recollection at this point. 

A My recollection is that early on in the 
time that we were beginning in the fraud section our 
investigation, Don Mackay or other members of the 
trial team became aware that the Small Business 
Administration was — my recollection is I think they 
were conducting an investigation of loans that had 
been made to a small business under the SBA program. 

Q 'They,” the SBA? 

A The SBA. And I think either the SBA 
attorney, and I think that was Mark Stephens, called 
Mr. Mackay or somehow the two of them had some 
communication, some contact, and it was from that I 
think my involvement started. 

Q I’m going to show you what’s marked for 
identification — again, the only number I have here 
is JDA 000108, and it’s handwritten notes dated 
November 8, 1993. It’s a copy of these notes. Is 
this your handwriting? 

A Yes, sir. 

Q And that’s with respect to a meeting with 
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the SBA with respect to this issue? 

A It is, yes. 

Q Do you recall who was present at that 
meeting? 

A I’m just reviewing the document to see 
whether that assisted me. I believe that this was a 
meeting in Allen Carver’s office, and I believe it 
was attended by, I think, Mark Stephens, who is 
identified here as the associate general counsel at 
the SBA. I think he was there. I was there. There 
may have been someone from FBI headquarters, some 
supervisory special agents from FBI headquarters 
present also. It seems to me at some meeting with 
Mark Stephens they were present. 

But often, my custom is to indicate up in 
the upper left-hand comer under that meeting heading 
who was present. I did not in this instance, so I 
think at this point, my best recollection, I 
certainly placed Mark Stephens there. 

Q Directing your attention one, two, three, 
four lines down, where it says — what does it say on 
the fourth line down? 
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A Inside the parentheses? 

Q No, I’m sorry, the third line. 

A "Same as set delivered to Congress." 

Q What did you mean by that? 

A I think at this meeting, Mark Stephens had 
brought with him documents from the SBA, and I think 
what he had told us is that these documents are the 
same or identical to a set that had been delivered to 
a Congressional, and I have in parentheses here 
"House committee." 

Q What documents were these? 

A Again, my recollection is that these 
documents related to the Small Business — the SBA 
loans to Hale’s small business or his investment 
company, which under the SBA program was eligible for 
the loans. 

Q Were these loan documents, or were they 
summaries of interviews, or do you recall? 

A I may be able — by reviewing this 
document, I may be able to refresh my recollection on 
that. 

Q Go ahead, take the opportunity to review 

42 
it. 

A About the midpoint of this document right 
in the center, there’s the reference "these docs 
concern Cap Management -- all docs from headquarters 
SBA (SBIC program)." 

That reinforces my impression when I first 
read this, that the document we were first looking at 
had to do with the SBA loans to Hale’s small business 
company or to his investment company. 

Q Was the report in this group of documents, 
or was it just promissory notes or — 

A I think these were transactional documents, 
yes. I don’t remember. When you say a "report," I 
think it was more the documents by which Hale would 
request and receive the loans under the Small 
Business Administration program. 

Q Now, under that fourth line, it seems to 
say "same as set delivered to the White House"; is 
that correct? 

A That’s correct. 

Q So the White House — well, tell me what 
that means. 
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1 A My recollection is that Stephens told us 

2 that he had received a request after - I think it 

3 was after the documents had been delivered to the 

4 Congressional committee. He had received a request 

5 from the White House for a set of the documents to 

6 see what had been sent up there, "up there" meaning 

7 up to the committee. 

8 Q Did he tell you who at the White House had 

9 requested that set of documents? 

10 A My recollection is that he did, and I’m not 

1 1 sure whether — I think it would have been in this 

12 meeting, but I don’t see any names on this. The name 

13 Eggleston sticks in my mind, who I think was in the 

14 counsel’s office at the White House. 

15 Q Did Mr. Carver have any reaction to that? 

16 A He did, yes. 

17 Q Did he give any direction to Mr. Stephens 

1 8 with respect to these documents? 

19 A He did, and I recorded that, I guess, 

20 beginning the sixth line in my notes where I have the 

21 reference to GAC. It says "get documents back. If 

22 attorney-client, get back sealed if copies get back. 
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1 Should not be apprised of investigation." 

2 Q Did Mr. Carver indicate why he wanted 

3 Mr. Stephens to get these documents back? 

4 A My recollection is yes, he did. 

5 Q And what was the reason? 

6 A That these records were relevant to our 

7 investigation and in order for us to be able to 

8 investigate this fully, we had to have all relevant 

9 documents, and we viewed these as relevant documents. 

10 Q Was he concerned that the White House — 

1 1 did he ask to retrieve the documents from the House 

12 committee as well? 

13 A No. 

14 Q Why was he concerned about documents going 

15 to the White House? 

16 A I think by that time -- I guess even from 

17 the first referral, we were aware that the 

18 allegations that Hale had made and the allegations 

19 contained in C0004 had referred to then-Govemor 

20 Clinton and his wife as investors. 

21 Q And therefore — 

22 A And therefore, these documents could be 
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relevant to our investigation of all of those 
referrals and the allegations that had been made. 

Q And you did not — Mr. Carver did not think 
it would be appropriate for the White House to have 
possession of them; is that correct? 

A That’s one way, I guess — that’s one 
conclusion that could be drawn. I guess another 
conclusion is we thought we should have those 
documents. That is, we should have the SBA 
documents. 

Q You had copies of them. They brought them 
to the meeting; correct? 

A We weren’t certain what we had and what we 
didn’t have. We thought the SBA had provided 
documents to the White House. We needed to see those 
documents to ensure that we had everything relevant 
to the Hale loans. 

Q I’m going to show you what’s marked as 
document number 000391. This is a November 20, 1993 
memorandum to file from G. Allen Carver regarding a 
telephone conversation with Mark Stephens, and I 
believe in it he’s referring to a conversation 
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beginning at 2:35 on November 17, 1993. 

Have you ever had an opportunity to review 
this memorandum? 

A I believe I received a copy of this 
sometime around the time it was prepared. 

Q Do you recall Mr. Carver telling you that 
he had asked Mr. Stephens who initiated the 
request — strike that. 

Do you recall Mr. Carver inquiring how the 
SBA had turned over documents to the White House, and 
that Mr. Stephens had indicated that he did not have 
firsthand knowledge, but based on conversation with 
general counsel, he believed the White House 
requested the materials? 

A I have a general recollection of that, yes. 

Q And does this document further refresh your 
recollection with respect to the individual in the 
White House who the enclosures from the SBA material 
were given to? And I direct your attention to 
document 000392, the first full paragraph, fourth 
line. 

A It does. There’s a reference there to Neil 
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1 Eggleston of the White House counsel’s office. 

2 Q That was the Mr. Eggleston you were 

3 referring to earlier? 

4 A Yes, sir. 

5 Q I’m going to show you what’s marked for 

6 identification as document number 000385. It’s dated 

7 November 20, 1993. It’s to the files from G. Allen 

8 Carver regarding telephone conversations with Mark 

9 Stephens, and this is with respect to a November 19, 

10 1993 conversation with Mark Stephens; is that 

1 1 correct? 

12 A Yes, sir. 

13 Q And did Mr. Carver indicate — did you get 

14 a copy of this memo as well? 

15 A I believe I did. I think that Mr. Carver 

16 had copied me on these. 

17 Q Or in the alternative, did he convey to you 

18 some of the information in this memo, specifically 

19 the fact that Mr. Eggleston said that he would have 

20 to discuss — strike that. 

21 Specifically, the fact that Mr. Stephens 

22 had spoken to Mr. Eggleston and with respect to the 
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return of these documents and Mr. Eggleston said he 
would have to discuss the matter with the Deputy 
Attorney General and would call Stephens back earlier 
in the week? 

A Yes, I do recall that. 

Q Did Mr. Carver tell you that? 

A Yes, he did. 

Q Did Mr. Stephens also tell you that, if you 
recall? 

A I’m not sure that I — I don’t recall that 
he did. 

Q Did either of those people explain to you 
why Mr. Eggleston felt he had to go to the Deputy 
Attorney General before he responded to this request? 

A I don’t know that Mr. Stephens did, and I 
don’t know - Allen Carver and I may have discussed 
it, but it would have — and this becomes more 
speculation than it does recollection. 

Q Well, if you know. 

A Well, the policy, I think, that existed 
then and I think has been observed through a number 
of administrations is that contacts with the White 


47 


48 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1828 


49 

House — contacts between the White House and the 
Justice Department generally occur between either the 
Attorney General or the Deputy Attorney General; that 
is, at the most senior levels and certainly not down 
at the line unit levels. 

Q This was a contact between the SBA and the 
White House; is that correct? 

A Yes. 

Q And Mr. Eggleston was refusing to turn 
these over until he talked to the Deputy Attorney 
General; is that correct? 

A I’m not sure he was — I don’t know without 
reading this entire memo. I think that the reference 
here in the first paragraph is that Mr. Eggleston 
said he would discuss the matter with the Deputy 
Attorney General and would discuss the matter with 
Mr. Stephens further early in the week. I believe 
that that was in the context of deciding whether to 
return the documents. 

Q So pursuant to Mr. Carver’s request, 

Mr. Stephens did indeed go to Mr. Eggleston, request 
the documents? 
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A Yes, sir. 

Q And now he was indicating that before he 
would turn them over, he would discuss the matter 
with the Deputy Attorney General; is that correct? 

A Yes. 

Q Now, the Deputy Attorney General at that 
time was Philip Heymann; correct? 

A That’s right. 

Q I show you what’s marked for identification 
as document 000380, a document dated November 21, 

1993 to the files from G. Allen Carver regarding 
conversation with Rick Wade. The conversation is 
dated November 19, 1993. Were you aware of that 
conversation? 

A I think I became aware of this perhaps 
shortly after the conversation occurred. 

Q Who was Mr. Wade? 

A Mr. Wade, at the time, was a supervisory 
special agent in FBI headquarters. He headed with 
the title chief of the government fraud unit, which 
at that time was one of the units within what was 
known as the financial crime section, which is part 
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1 of the criminal investigative division of the FBI. 

2 Q Did Mr. Wade express concern over the 

3 possibility that the White House SBA action, however 

4 well-intended, could look like White House 

5 intervention? 

6 A I’m not sure I had any independent 

7 knowledge of that. According to Mr. Carver’s 

8 memorandum, he did. Today, I don’t remember that he 

9 expressed that concern. 

10 Q Did Mr. Carver discuss with you the courses 

1 1 of action for discussion and in particular, a letter 

12 from the Department of Justice to the White House 

13 and/or an FBI interview of Mr. Eggleston? 

14 A My recollection is that we did discuss, I 

15 think, some courses of action we could take regarding 

16 the documents and the White House request for those 

17 records and their return. 

18 Q Did Mr. Carver think that it was 

19 appropriate for the FBI to interview Mr. Eggleston 

20 with respect to this matter? 

21 A My recollection is he did, and that’s 

22 without reviewing the exhibit you have before me. 
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1 Q Why don’t you take an opportunity to review 

2 it. 

3 (Witness reviewed the document.) 

4 A I note on the first page of this exhibit, 

5 in the last paragraph on that first page, this is 

6 Mr. Carver speaking. He said "I further mentioned 

7 that in my view the question was not whether to 

8 interview Mr. Eggleston but when. I told Mr. Wade 

9 that an interview of Mr. Kennedy should also be done 

10 and an investigation to get his details of the 

11 conversations with Randy Coleman, David Hale’s 

12 attorney." 

13 Q Why is it Mr. Carver wanted 

14 Mr. Eggleston — was concerned about interviewing 

15 Mr. Eggleston? 

16 A I think to establish the reasons for his 

17 asking for the documents. 

18 Q Was it to address the concerns that 

19 Mr. Wade had expressed with respect to potential 

20 White House intervention? * 

21 A I think that, in part, and also to ensure 

22 the integrity of our investigation and the perception 
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of it, that it was being conducted in a fair, 
independent and impartial way. 

Q To address the concern with respect to the 
perception that the White House was not only 
interfering with the SBA, but perhaps the Department 
of Justice? 

A I guess that’s right. That could be a 
perception, that’s right. 

Q Mr. Carver was concerned that your office 
act as quickly as possible and memorialize these 
conversations, and your actions; correct? 

A Yes, sir. 

Q Now, did you and/or Mr. Carver come to some 
agreement with the FBI to, in fact, make arrangements 
with the FBI to interview Mr. Eggleston and 
Mr. Kennedy and anyone else with respect to this? 

A I think in terms of independent 
recollection, I just can’t remember that it was 
accomplished. My impression is that we did have 
those interviews, that it was a resolution that was 
acceptable to us, but without reading — 

Q My question now is, you wanted these 
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interviews to occur at that time, and at that time 
I’m talking about November 21, 1993; correct? 

A Yes, sir. 

Q Now, did Mr. Stephens indicate to either 
you or Mr. Carver that he had talked to someone in 
the SBA ethics counsel’s office on the propriety of 
the request from the White House, if you recall? 

MR. KRAVITZ: Do you mean at that meeting 
that Mr. Arterberry has testified about? 

MR. GICALE: At any time, at that meeting 
or sometime subsequent. 

THE WITNESS: I do. I do recall that at 
some point, I think, Mr. Stephens told me, he may 
have told Mr. Carver, it may have been at our 
meeting, that before he had provided these documents, 
he had obtained an opinion from an ethics officer at 
SBA. 

BY MR. GICALE: 

Q And do you recall what the ethical opinion 
was? 

A I think that the opinion was one that it 
was permissible to provide those. 
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Q Do you know who the ethics counsel was that 
rendered this opinion? 

A No, sir, I don’t remember. He may have 
told us the name, but I don’t remember that now. 

Q Now, do you know whether or not 
Mr. Stephens or the SBA notified the FBI prior to 
delivering these documents to the White House? 

A I don’t believe they did. I think the 
first time we learned of that was in the meeting that 
Allen Carver and I had with Mr. Stephens. 

Q After Mr. Carver requested that the FBI 
retrieve the report given to the White House, did he 
also request that the SBA refer any such future 
requests to the FBI? 

A I think in your question you asked after 
the FBI retrieved the documents. I think you meant 
the SBA to retrieve the documents. 

Q Correct. The SBA to retrieve the 
documents. Thank you for correcting it. 

A If I understand your question, it’s whether 
Mr. Carver asked that the SBA refer any future 
requests from the White House to the FBI? 
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Q Right. 

A I’m not -- I don’t remember any 
instructions like that. I think — and again, this 
is my best recollection. It seems to me that we 
asked if there were any future requests from the 
White House for documents or for material relating to 
these loans, that we be advised before the SBA act on 
that. Now, whether we referred it to the FBI or let 
us know about it, I just can’t remember now. 

Q Now, did Mr. Wade from the FBI indicate to 
you and/or Mr. Carver that again, he was concerned 
about the SBA’s release of their report to Congress 
and the White House and the possible perception that 
individuals in the White House might be attempting to 
influence a pending criminal investigation? 

A I don’t remember Mr. Wade saying that, and 
I’m not sure that I even had any conversations with 
him at the time. 

Q Do you recall Mr. Carver indicating that to 
you, that that was Wade and/or the FBI’s concern? 

A I believe Mr. Carver and I talked about 
Special Agent Wade’s reaction, but again, I don’t 
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have any — I can’t remember that he specifically 
referred to a special concern about the documents or 
about the investigation. 

Q In addition to Mr. Eggleston, did 
Mr. Carver also suggest that SBA officials who made 
the decision to disseminate the SBA report be 
interviewed by the FBI? 

A I believe we -- I believe he did. Again, 
this is raw recollection, but I believe that we 
wanted to ensure that we had the interviews necessary 
so that we would have a record of how these events 
unfolded. 

Q Did Mr. Carver also agree that an interview 
should be conducted with Bill Kennedy, Associate 
Counsel to the President and with Bemie Nussbaum, 

Chief White House Counsel? 

A I seem to recall Mr. Kennedy’s name. I 
don’t remember whether Mr. Nussbaum was — I guess my 
best recollection is that the recommendation was that 
all persons in the White House counsel’s office 
involved in the request or in the review of those 
documents be interviewed, but that’s without the 
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benefit of refreshing that recollection. I think 
that’s the best recall I have on it. 

Q On or about November 20, 1993, do you 
recall Mr. Carver contacting the FBI and advising 
them that this matter; that is to say, the return of 
these documents from the White House and how they 
obtained them had been discussed with Gerald McDowell 
of the fraud section and Phil Heymann, Deputy 
Attorney General, and then Heymann concurred with the 
need to interview White House officials by the FBI 
agents? 

A I was generally aware. I think Mr. Carver 
had made me aware that he had obtained that 
concurrence. 

Q And on that date, were you aware of the 
fact that the officials to be interviewed by the FBI 
were to include Mr. Eggleston, Mr. Kennedy, Mr. Bruce 
Lindsey, White House media relations and 
Mr. Nussbaum? 

A I don’t have a recollection today that 
specific. I remember generally it was the persons we 
had identified in the handling of the documents, but 
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I don’t remember all of those people, no, sir. 

Q I’m going to show you what’s marked for 
identification as exhibit number 000379. 

MR. KRAVITZ: Lou, can I ask you, I wasn’t 
at Mr. Carver’s deposition, but I assume that he was 
questioned extensively about all of this stuff that 
you’ve been asking Mr. Arterberry about, and I guess 
I just don’t see the utility of what you’re doing. 

MR. GICALE: Well, can we go off the record 
for a second? I was not at Mr. Carver’s deposition 
either. To some extent, and I think that 
Mr. Arterberry was a part of some of these 
conversations and discussed this. It was something 
he was involved in, and I think — 

MR. KRAVITZ: I actually think the 
testimony is to the contrary, that Mr. Arterberry was 
a part of very few of these conversations and was 
being kept informed to some limited extent by 
Mr. Carver and perhaps others, but I just — we’ve 
already deposed Mr. Carver. I know that deposition 
lasted for about eight hours and — 

MR. GICALE: That’s true. 
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MR. KRAVITZ: And I just can’t imagine that 
Mr. Arterberry has information to provide on the 
subject that can compare with the quality of 
Mr. Carver’s information, no offense to 
Mr. Arterberry. 

THE WITNESS: No offense taken. 

MR. GICALE: I believe it’s relevant, and I 
believe we need to explore it. So I intend to go 
ahead with this. I’ll try to minimize it to the 
extent that I can. 

BY MR. GICALE: 

Q Now, again, document number 000379, this is 
a memo to file from G. Allen Carver with respect to a 
telephone conversation with Rick Wade dated 
November 22, 1993. 

Do you recall at that point whether or not 
you found out — you discussed with Mr. Carver or you 
found out whether or not the FBI had indeed set up 
interviews with Mr. Eggleston and the other 
individuals named, including Bruce Lindsey and 
B. Nussbaum, Bemie Nussbaum? 

A Mr. Carver advised me of this during this 
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period. It seems to me it would have been, I would 
say, either that day or within — essential within 
the period when these events were unfolding, he told 
me about this, yes, sir. 

Q I’m going to show you what’s marked for 
identification as exhibit number 000377. This is a 
memo dated November 22, 1993, and this is to files 
from you; correct? 

A Yes, sir, it is. 

Q And it’s regarding a telephone conversation 
with Mark Stephens; correct? 

A That’s correct. 

MR. KRAVITZ: What’s the date on that? 

MR. GICALE: November 22, 1993. 

BY MR. GICALE: 

Q Do you want to take a moment to review 
that? 

A Yes, sir, I appreciate that. 

Q Does this memo refresh your recollection of 
a conversation with Mark Stephens on November 22, 

1993? 

A Yes, it does. 
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Q And in that conversation, did he relate to 
you that Mr. Eggleston had said that he talked to 
people at the Department of Justice on Friday and 
wanted to get the documents back to the SBA as soon 
as possible? 

A Yes, sir. 

Q And did he describe to you, in fact, how 
Mr. Eggleston returned those documents to him? 

A He did. 

Q And how did Mr. Eggleston return them to 
Mr. Stephens? 

A I think I referred to one attempt to 
arrange a delivery — I thought at one point he tried 
to make a delivery earlier, but it turned out that 
the most expeditious and convenient way for him to 
drop the documents — to get them back to 
Mr. Stephens would be to drop them off on his, 

Mr. Eggleston’s way to church, and that’s how it was 
accomplished, according to Mr. Stephens. 

Q And so Mr. Eggleston drove by the SBA 
offices and Mr. Stephens went outside to receive the 
documents; is that correct? 
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A That’s what Mr. Stephens told me, yes. 

Q And did Mr. Stephens also indicate to you 
that Mr. Eggleston responded that he had made one 
copy of the last examination report dated March 21, 

1993 to read? 

A He did, yes. 

Q Now, when he referred to an examination 
report, do you know what he was talking about? 

MR. KRAVITZ: Eggleston or Stephens? 

MR. GICALE: Stephens and/or Eggleston. 

MR. SGRO: For clarity, in 377 the line 
reads "he asked Mr. Eggleston whether he had made any 
copies. Mr. Eggleston responded that he had made one 
copy of the last examination report dated March 21, 

1993 to read.” 

BY MR. GICALE: 

Q Do you know what examination report he may 
have been referring to? 

A I can tell you what I took that to mean. 

Q Okay. Tell me what you took it to mean. 

A I understood that to be the SBA examination 
report of the investment company that Mr. Hale was 

64 

running in Arkansas. 

Q Earlier I asked you in terms of the 
documents that the SBA had said they provided to 
Congress, whether — what kinds of documents were in 
there, and I asked you whether there were reports, 
and now I ask you again, when this refers to report, 
what kind of document are we talking about? 

A This does refresh my recollection, and I 
think it makes clear that the records included 
examination reports. It’s still my impression that 
the records - that among these records were 
transactional documents that recorded loans, payments 
on loans in the operation of his investment company, 

Mr. Hale’s investment companies. 

Q And when you talk about reports, you did 
see these documents, reports dealing with what, 
conclusions by the SBA officials with respect to how 
the documents were handled, or what were they? 

A I’m not sure if I ever saw these reports. 

My impression of these reports is that the -- the 
examination reports is that they were examinations 
conducted by the SBA to determine how the investment 
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company was being operated and whether it was in 
compliance with the Small Business Administration 
program for these companies. 

Q Mr. Stephens told you that Mr. Eggleston 
claimed he had later shredded that copy; is that 
correct? 

A That’s what Mr. Stephens said, yes. 

Q Did Mr. Stephens indicate to you whether or 
not he had inventoried the documents he received from 
Mr. Eggleston? 

MR. KRAVITZ: Are we still talking about 
the November 22 telephone call? 

MR. GICALE: Yes. 

THE WITNESS: In that call, and I refer to 
it on the second page of the memorandum, he told me 
he had not inventoried those after he had received 
them from Mr. Eggleston. 

BY MR. GICALE: 

Q And did he tell you where he kept the 
documents after he received them? 

A He told me he had put them under his desk. 

Q Do you know when it was that he 
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subsequently turned those documents over, either to 
your office or the FBI? 

A I don’t remember exactly when that 
occurred, but my best recollection is that within a 
short time after this conversation, he turned those 
over to an FBI agent, he Mr. Stephens, turned those 
over to an FBI agent. 

Q The same day or the next day? 

A I’m not sure. 1 can’t remember that. 

Q I show you what’s marked for identification 
as 000410. Are these your handwritten notes -- and 
this is a document which says at the top "Telecon 
with Mark Stephens. Date 1 1/22/93." Are these the 
notes that result in the typewritten notes dated 
November 22, 1993? 

A Yes, sir. 

Q I’m going to show you another document 
numbered 000 -- 

MR. SGRO: 365. 

BY MR. GICALE: 

Q -- 000365. This is a memorandum to file 
from Jim Nixon, trial attorney, fraud section. 
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1 regarding Small Business Administration meeting 

2 November 24, 1993. 

3 Now, apparently Mr. Nixon had a meeting at 

4 your offices with a number of people, including Don 

5 Mackay, Dwight Bostwick, Jim Nixon, Mark Stephens, 

6 Mr. Spotila, S-p-o-t-i-l-a, who was general counsel 

7 from SBA and ethics officer Marty Techier and deputy 

8 associate general counsel Mark Vita from SBA along 

9 with special agent Dana Gillis from the FBI. 

10 Were you aware of that meeting? 

11 A I don’t remember at this point -- I don’t 

12 have any independent recollection of it, but I would 

13 have been aware of it. 

14 Q Was there an attempt made at that 

15 meeting -- do you know whether or not there was an 

16 attempt made at that meeting to confirm whether or 

17 not the documents that Mr. Eggleston had returned 

18 compared to the documents that the SBA had or had 

19 transferred to Congress? 

20 A I note that in the next to last paragraph 

21 of this document, Mr. Nixon states that Mr. Stephens 

22 confirmed through a comparison that Mr. Eggleston had 
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1 returned a complete set of documents. 

2 Q Now, in the third paragraph, last sentence, 

3 it says, "all the documents returned by Mr. Eggleston 

4 were placed under the custody of SA Gillis." Would 

5 that have been the turnover of documents that you 

6 earlier referred to? I note this is November 24, 

7 1993, and Mr. - 

8 A 29 -- oh, I see, November 24 meeting, I’m 

9 sorry. 

10 Q And Mr. Stephens -- you had this 

1 1 conversation with Mr. Stephens — a conversation with 

12 him on November 22, 1993? 

13 A Yes, sir, and if my recollection is 

14 correct, Mr. Stephens had called me. I think he was 

15 out of town, I think in Dallas, Texas on business 

16 travel, and I’m not sure — I think he was not 

17 returning until the 23rd. My notes you just showed 

18 me a few minutes ago might reflect when he planned to 

19 return, I think on the second page. 

20 Q Do you want the typewritten? 

21 A The handwritten. 

22 Q You’re referring to document number 000411? 
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A Yes, sir, and on the third line from the 
bottom, it says — my kind of shorthand notetaking — 
will be returning to Washington tomorrow afternoon, 
and I think that would be the — I think those notes 
are dated the 22nd, so that would be the 23rd, which 
would be ~ he would be returning the day before this 
meeting. 

Q So some two days later, the SBA turned over 
the documents? 

A Yes, sir. And 1 think an earlier question, 
you had asked me whether I was aware of this meeting 
in the fraud section, and I haven’t carefully read 
this document, but I’m not sure from the memo that it 
took place in the fraud section. More likely, I 
think it probably took place at the SBA offices. I 
don’t see that it specifies one way or the other. 

Q Do you recall whether it was learned — did 
you later find out that the SBA had, in fact, sent 
another letter, one from Erskine Bowles, 
administrator to the SBA, to the honorable John 
LaFalce? 

A I have a vague recollection of that, and I 
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see that it’s - 

Q I’m sorry, and Mr. Spotila had faxed a copy 
of that to Mr. Eggleston? 

A I have a vague recollection of that, and I 
see that Mr. Nixon refers to that in the last 
paragraph of his memorandum. 

Q And once again, it was suggested that the 
FBI seek the return of the letter? 

A Yes, sir, according to Mr. Nixon it was. 

MR. KRAVITZ: Can we take a five-minute 

break. 

MR. GICALE: You know what? I think I’m 
almost done so - 

MR. KRAVITZ: We’re still going to need to 
take a break. 

MR. GICALE: Then it would be a good break 
in terms of what I have, if you want. Do you need 
it? 

MR. SGRO: I don’t care whether we take a 
break now or whenever. 

MR. KRAVITZ: I’d rather take a five-minute 
break. My questioning is going to be very brief, so 
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1 it’s not like we’re going to need another break. 

2 (Recess.) 

3 BY MR. GICALE: 

4 Q With respect to the interviews of the White 

5 House people by the FBI, do you know whether or not 

6 those interviews ever occurred and whether there was 

7 ever a report with respect to those interviews? 

8 A My best recollection is that they did take 

9 place. I’m not sure whether I ever reviewed any 

10 reports of interviews or not. 

11 Q Do you know when they took place? 

12 A No. I just assumed they would have taken 

13 place shortly after the conversations that Allen 

14 Carver had with Rick Wade and perhaps right after the 

15 meeting, that November 24 meeting at SBA. But again, 

16 that’ s just ~ 

17 Q Do you know who was interviewed? 

18 A - an assumption. 

19 Q Do you know who was interviewed? 

20 A No, I don’t, not for certain. I assume 

21 that each of the persons identified in the recorded 

22 conversation Mr. Carver had with Mr. Wade, that those 
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1 took place, and that’s my recollection, is that the 

2 Washington metropolitan field office was going to 

3 conduct those interviews. But beyond that, I don’t 

4 think I have any independent recollection that they 

5 took place, and I’m not sure 1 ever saw the reports 

6 of the interview. 

7 Q And do you know of anything else that 

8 occurred with respect to your offices or the FBI’s 

9 investigation with respect to these witnesses at the 

10 White House? Is there anything else that your 

1 1 section did with respect to that, any other steps 

12 that you took? 

13 A I think I was generally aware at some point 

14 that -- I think we were attempting to get 

15 information — I don’t want to confuse my chronology 

16 here — but it seems to me we had contacts — when I 

17 say "we," the Department of Justice had contacts with 

1 8 the White House about information relating to 

19 Mr. Foster. I’m not sure when that occurred. That 

20 would be the other area. 

21 Q But in terms of the contacts, 

22 Mr. Eggleston, the contacts with respect to these SBA 
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documents, do you know of any further action your 
section took with respect to those? 

A No, I don’t. 

Q And the White House receipt of those 
documents? 

A Beyond the arrangements for the interviews 
of those individuals, no, sir, I don’t. 

Q Now, with respect to criminal referral 
C0004, did you or anyone in your office have contacts 
with Webster Hubbell regarding that referral? 

A I had no contacts with Mr. Hubbell about 
any matters having to do with these referrals, and 
I’m not aware that anybody in the office had any 
contacts with them. 

Q Do you know whether or not Mr. Hubbell 
received a copy of criminal referral C0004? 

A No, sir, I don’t know whether he did or 

not. 

Q Do you know whether or not he received 
copies of the other nine referrals? 

A I do not. 

Q Did you or your section make copies of 
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those referrals for him? 

A Not to my knowledge. 

Q Did you or anyone in your office have any 
contacts with any present or former employee of the 
White House relating to criminal referral C0004? 

A Beyond investigative contacts? I assume 
you’re not talking about any interviews that the FBI 
might have done. 

Q Were there any interviews prior to the time 
the Independent Counsel took this over? 

A I’m not sure. I think that the interviews 
on the SBA documents — I view that all within the 
realm of the referrals. 

Q Other than those. 

A And a request for any information having to 
do with Mr. Foster, I’m not aware of anything beyond 
that — well, you specified just the White House 
personnel; is that right? 

Q Any present or former employee of the White 
House relating to criminal referral C0004. 

A No, I’m not aware of it. 

Q Do you have any knowledge of any contacts 
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1 between any member of the Department of Justice and 

2 the White House regarding criminal referral C0004? 

3 A Well, I’m aware that Mr. Carver at some 

4 point, I think, in December had discussions with 

5 David Kendall, who is counsel for the President and 

6 Mrs. Clinton. 

7 Q With respect to some documents that would 

8 be subpoenaed or delivered ~ 

9 A Yes, sir. 

10 Q — to the Department of Justice and the 

1 1 FBI? 

12 A Exactly, the documents that were relevant 

13 to our investigation. 

14 Q Did you or anyone from your office have any 

15 contacts with any individual who was listed as a 

16 witness or target in criminal referral C0004 about 

17 the referral? 

18 A My recollection is that Mr. Hale is 

19 mentioned in that, and there were certainly contacts, 

20 at least with his counsel, after the fraud section 

21 became responsible for investigating this matter, and 

22 at one point, I think Mr. Hale had contacts with case 
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1 agent, an FBI agent during the investigation. 

2 Q That was Mr. Irons; correct? 

3 A That’s correct. 

4 Q Now, with respect to the Hale case, did 

5 Paula Casey ever tell you, or were you ever present 

6 in a meeting where she said that with respect to 

7 Mr. Hale’s allegations with respect to President 

8 Clinton, that there was nothing there? She used the 

9 words ’’nothing there”? 

10 A I don’t remember having any conversations 

1 1 with Ms. Casey. 

12 Q Or a telephone conference? 

13 A I don’t remember any such telephone 

14 conversation when she would have made such a comment. 

15 Q Did you ever talk to Randy Coleman, 

16 Mr. Hale’s attorney? 

17 A I don’t believe I did. 

18 Q With respect to Ms. Casey’s ultimate 

19 recusal from the case, do you know whether or not it 

20 was related to the Hale case or the Hale case and the 

21 nine criminal referrals? Was it one or both of those 

22 matters? 
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A My understanding of her recusal and the 
office’s recusal was that it was prompted by, I 
think, all of the referrals. That is, I’m not sure 
it’s possible to separate one from the other, and the 
fact that she knew persons involved in one or more of 
those referrals. I think that’s what prompted the 
ultimate recusal decision. 

Q Do you have any knowledge of any improper 
handling within the Department of Justice of any of 
the criminal referrals relating to Madison Guaranty 
Savings & Loan? 

A No, sir, I do not. 

Q Do you have any knowledge of information 
relating to RTC criminal referrals being shared with 
individuals other than employees of the Department of 
Justice, the FBI or the RTC? 

A I’m aware of concerns that some people had 
of leaks regarding some or all of those referrals. 

Q Leaks to whom? 

A I think leaks to members of the press. 

Q Was there a concern with respect to leaks 
to targets or witnesses listed in these referrals? 
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A I’m not aware of — certainly I’ve become 
aware in recent times, through press reports and what 
have you, of concerns about that. At the time, I 
think I was just aware of some general concerns. 1 
think that I had received information at one point 
that Ms. Casey was concerned about leaks by the RTC, 
but I think that had more to do with leaks to the 
press, speculation about the case. 

MR. GICALE: I have nothing further at this 

point. 

EXAMINATION 
BY MR. KRAVITZ: 

Q Mr. Arterberry, what did you learn about 
Paula Casey’s concerns about the RTC leaking 
information to the press relating to the Madison 
case? 

A I really remember nothing specific. It 
seems that, and it may have been in the course of my 
earlier House deposition, that I did have a 
conversation. I think there were notes that I had a 
conversation with an attorney who was in the 
Executive Office for the United States Attorneys, and 
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I think during the conversation she had with me, she 
mentioned Ms. Casey’s concern about leaks and her 
suspicions that they were emanating at the RTC. 

That’s — I think that’s really the only specific 
recollection I have about concerns about leaks at the 
time. 

Q Have you heard anything since about 
concerns within the Justice Department about leaks of 
RTC information? 

A No, I haven’t. I think the published 
reports that I referred to just a minute ago in my 
earlier answer, 1 think, had more to do with leaks 
within or information that was within the chain of 
the RTC organization and within Treasury, and I’ve 
seen press reports about that. 

Q I want to ask you just a few follow-up 
questions on this whole subject of the SBA documents 
going to Neil Eggleston of the White House counsel’s 
office staff. Correct me if I’m wrong, but my 
understanding of one of the aspects of your previous 
testimony was when you and Mr. Carver learned 
initially that these SBA documents had been given to 
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Mr. Eggleston, your principal concern was not so much 
that the documents actually had gone to 
Mr. Eggleston, but rather that you just wanted to be 
sure that the Justice Department had access to all of 
the relevant documents, and you were concerned that 
possibly Mr. Eggleston had received documents that 
the Justice Department had not yet received copies 
of; is that accurate? 

A I think that’s a fair statement. We were 
concerned that there might be something relevant in 
those documents that we might not have — it might 
not be anywhere else, just in that set of documents, 
so we wanted to make sure we had everything. And the 
fact that those documents had been provided to the 
White House, and that the allegations -- some of the 
allegations that implicated the White House or the 
President or Mrs. Clinton certainly made it more 
imperative to ensure that we had everything. 

Q Now, after Mr. Eggleston returned documents 
to Mr. Stephens of the SBA, those documents were 
compared with documents that were already in the 
FBI’s and Justice Department’s possession; is that 
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correct? 

A That’s right, and I think I had ~ prior to 
reading Mr. Nixon’s memorandum that was shown to me 
earlier, I think I had only a vague recollection of 
that. But reading his memorandum refreshed my 
recollection on it. 

Q From the comparison that was ~ of those 
two sets of documents that was conducted, did you 
ever learn whether, in fact, Mr. Eggleston had been 
provided SBA documents that had not previously been 
provided to the Justice Department? 

A I think I can answer that question by 
saying I’m not aware that we learned of any documents 
that were in that group of documents returned that 
were any different from anything we had already seen. 

Q So as far as you know, Mr. Eggleston was 
not given any SBA documents that had not been made 
available to the Justice Department? 

A I’m not aware of any such documents. 

Q Did knowing that alleviate your concern 
about the integrity of the Justice Department’s 
investigation as a result of the SBA documents having 
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been provided to Mr. Eggleston? 

A I think that’s right, although again, I 
want to qualify that by saying that as with any 
investigation, we always wanted to ensure that we 
protect the integrity of that investigation, that we 
conduct it in a way where we can be assured that we 
have all the relevant evidence. 

So although we may satisfy ourselves for 
the moment, it’s a constant concern, a constant 
responsibility to always ensure that we have 
everything and that nothing is escaping our search. 

Q Did the comparison of the two sets of SBA 
documents alleviate your concern that the provision 
of documents to Mr. Eggleston had, by itself, ever 
interfered with the Justice Department’s ability to 
obtain all relevant information? 

A I’m not sure that I reached any conclusion 
like that. I think my conclusion is obviously much 
more narrow, simply that we had taken the necessary 
steps to ensure that we had everything. And beyond 
that, I think I probably looked to an interview 
process as determining whether there was anything 
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else that would cause us to take any further steps. 

Q What do you know about the advice that 
Mr. Stephens received from the ethics officer of the 
SBA before providing these documents to 
Mr. Eggleston? 

A My only recollection is that I think what I 
knew is what Mr. Stephens had told me. 

Q What was that? 

A Which was that I think the ethics officer 
had seen no — that there was no prohibition that 
there was no ethical problem raised in providing 
these documents. 

Q Did Mr. Stephens indicate to you whether 
the ethics officer had reviewed the documents? 

A I don’t remember that he said one way or 
the other. 

Q Is there anything else you can remember 
Mr. Stephens saying to you on the subject of his 
consultation with the ethics officer in addition to 
what you’ve testified to already? 

A No, sir, I can’t add anything else to that. 

Q To your knowledge, in the course of the 

84 

Justice Department’s investigation of the provision 
of documents by the SBA to Mr. Eggleston, has anyone 
sought to interview the ethics officer at the SBA? 

A I’m not sure whether the FBI did that in 
the course of the investigation or not. It may 
have. Then again, it may not. I’m not aware that it 
was requested to the FBI. 

Q Are you aware of any documentation of the 
ethics officials’ advice to Mr. Stephens? 

A No, sir, I’m not. 

Q Mr. Gicale showed you a memo dated December 
4th — at least the first page of a memo dated 
December 14, 1993 from Mackay, Bostwick and Nixon to 
you. And I don’t have the memo in front of me, but 
my notes indicate that it was Bates stamped JDA 26. 

Do you remember the document? I think Lou is handing 
everyone a copy. 

MR. GICALE: Pardon me? 

MR. KRAVITZ: I said I think Lou is handing 
everybody a copy. 

THE WITNESS: I do remember reviewing it 
earlier in my deposition. 
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BY MR. KRAVITZ: 

Q And as you’ll recall, this document 
discusses information that some unidentified source 
reportedly provided to an FBI agent in Tampa relating 
information coming from Mr. Hale; is that right? 

A That’s correct. 

Q To your knowledge, has anybody, either at 
the Justice Department or outside the Justice 
Department, made any efforts to limit the Justice 
Department’s or the FBI’s follow-up investigation of 
information memorialized in this exhibit as having 
come from Mr. Hale? 

A I’m aware -- during the time that the 
department was investigating these allegations — I’m 
aware of no efforts to limit this inquiry. 

Q And no efforts to interfere with your 
inquiry? 

A You mean interfere with the conduct of the 
investigation? 

Q Correct. 

A I’m not aware of any. 

Q Mr. Gicale asked you a lot of questions at 

the beginning of your deposition about the 
conversation you had this morning with Mr. Carver 
about certain subjects that Mr. Carver testified 
about or reportedly testified about yesterday in his 
deposition before the committee. Am I correct in 
assuming that in participating in that conversation, 
you anticipated that you, too, would be asked about 
at least some of those subjects in your deposition 
today? 

A That’s correct, and the conversation was 
actually this afternoon. 

Q Did you believe that discussing these 
matters, the substantive matters with Mr. Carver 
would be helpful to you as you attempted to remember 
events from a couple of years ago and otherwise to 
prepare yourself for the deposition? 

A 1 really didn’t have any purpose in mind in 
the conversation. It was simply — Mr. Carver had 
just stopped by my office. And in the course of our 
conversation, the discussion about his deposition, 
the length of time he spent yesterday doing it, all 
of those things just ensued. 
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Q Was it, in fact, helpful to you in 
remembering events several years ago to see 
Mr. Carver’s chronology and to discuss certain 
aspects of that chronology? 

A Well, I didn’t see his chronology. He 
simply described it to me as a nine-page chronology 
and how he had constructed it. It was helpful in one 
way: Earlier in the deposition I was talking about a 
period of time where Mr. Carver had said where — 
actually, the bank fraud conference was in San Diego, 
and that had refreshed my recollection that, in fact, 

I had looked at a diary entry and found that I was at 
the same conference, and that the following week I 
had been on annual leave. And that helped explain to 
me -- this was just a mental process that I was going 
through this afternoon — why so much having to do 
with the MacDougall memorandum was history for me 
rather than having some recollection of how it 
unfolded at the time. 

Q How many years have you been a federal 
prosecutor? 

A I’ve been with the Department of Justice in 
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the fraud section since 1981 beginning as a trial 
attorney there. And before that time, going back to 
1977, I came over to the fraud section to a special 
task force that was being started there in the summer 
of 1977 on detail from the Securities and Exchange 
Commission. That task force was investigating 
foreign payments by transnational corporations which 
later became part of a known as the Foreign Corrupt 
Practices Act, so I was acting as a special trial 
attorney during that period and in 1981 became a 
Department of Justice trial attorney. 

Q How many years total have you either been 
acting as or, in fact, a trial level attorney in the 
Justice Department? 

A Counting that detail, I guess I’m 
completing about 1 8 years. 

Q But when did you become a senior supervisor 
and no longer a trial attorney? 

A I became a senior litigation counsel in 
1988 or 1989, but I continued trial responsibilities 
until — I think I completed my last trial in 
mid- 1990, then became the deputy chief in mid- 1991 
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and have really - that was the time I assumed the 
supervisory responsibilities of other attorneys 
within the fraud section. 

Q So you have approximately 14 years 
personally of trial level experience plus about four 
or five additional years of supervising attorneys who 
are handling trial level matters? 

A That’s correct. 

Q Is it fair to say that you are intimately 
familiar with the way in which federal prosecutors 
prepare for trial, including the preparation of 
witnesses to testify at trials? 

A As familiar as that amount of time — I 
think people do it in different ways, but I’m 
certainly familiar with how federal prosecutors 
generally prepare for trial. 

Q Are you aware of — let me ask it this 
way. 

In your experience, do federal prosecutors 
ever advise one witness — one government witness 
what other government witnesses have testified to or 
are expected to testify to in an upcoming trial? 
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A I think it would depend on the 
circumstances. Generally, I would prefer not to mix 
one witness’s recollections with another, but at 
times, in order to clarify or in order to limit any 
confusion or even to clear up questions that the 
prosecutor may have about trying to reconcile 
different answers, it may be helpful to do that. 

Q And under those circumstances, that is not 
a practice that is frowned upon or viewed as improper 
by the Department of Justice? 

A I think it could become improper, 
regardless of who’s doing it, but your question is in 
the context of the federal prosecutor. It would be 
improper if the purpose is to suggest answers to a 
witness. In the course of preparing a witness, any 
number of things, especially documents, are used to 
refresh witnesses’ recollection and try to help them 
sharpen their memory on things. 

Q So if the purpose in informing one witness 
of another witness’s testimony is either to refresh a 
witness’s recollection or to assist the prosecutor in 
resolving some confusion, those would be appropriate 
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purposes, in your judgment? 

A I think that’s right. I think the caveat 
that I continue to repeat is that there should never 
be any attempt to try to encourage a witness to 
conformance or to tailor testimony or in any way to 
change that witness’s recollection of what that 
witness believes happened. 

So that’s the caveat, but there are any 
number of ways that will try to sharpen the 
witnesses’ recollection and make them focus on events 
that their testimony is going to concern. 

MR. KRAVITZ: Thank you. That’s all I 

have. 

MR. GICALE: I have nothing further. 
(Whereupon, at 6:28 p.m., the deposition 
was concluded.) 
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JULIE BAKER 


the officer 


before whom the foregoing deposition was taken, do hereby 
certify that the witness whose testimony appears in the 
foregoing deposition was duly sworn; that the testimony of 
said witness was taken in shorthand and thereafter reduced 
to typewriting by me or under my direction? that said 
deposition is a true record of the testimony given by said 
witness; that I am neither counsel for, related to, nor 
employed by any of the parties to the action in which this 
deposition was taken; and, further, that I am not a 
relative or employee of any attorney or counsel employed by 
the parties hereto, nor financially or otherwise interested 
in the outcome of this action. 



Notary Public in and for the 
District of Columbia 


My Commission Expires 
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WHEREUPON, 

| 

JOHN D. ARTERBERRY, 

a witn e ss — in tho abov e-e nt -i-tled-ma ete^-, — wa s "c allied as a 
witness, and having been first duly sworn or affirmed to tell 
t-hp truth, the whole truth, and nothing bu t^ the truth, was 



amined and did testify as follows: 

EXAMINATION BY MR. CLARK: 

Q Good morning, Mr. Arterberry, my name is Tom Clark. 

I am Senior Counsel to the Committee on Banking and Financial 
Services. I appreciate your being here today. 

Also present today is Minority Professional Staff Member 
Angie Garcia. 

As you\jknow , the committee is inyeeti gating the failure 
and rp^olution of Madison Guaranty Savings' & Loan Association 
related matters, including the executive, branch ’ s handling 
3f Madison Guaranty. Most of my questions \wiil be related to 


will probably 


that area. 

I will have some questions for you, and I 
show you some documents. After I am finished, }ds . Garcia may 
have some questions for .you. / 

After she is finished, Counsel for the Department of 
Justice, Mr. Sgro, may ask questions if /he wishes, and then 
therbs^may be some additional questions. / 

This^ideposition is notqoye r f r ned by the^ Federal Rules of 
CiVil Procedure, but objections may be made for the record. 
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If an objection is made, the question will ei titer be 

withdrawn, recast, or allowed to stand in the discretion of 

/ , ' 



r_hp_gupAtinnpr. if there.-is .an _ ins tructioa ^riot to answer a 
question, and the instruction is followed, Majority staff in 
cons ultation with Minority staff will deter mine if the 

eposition is to proceed or if a recess must be called to 

\ 

ofc\tfcin the Chairman’s instructions, if any. In a spirit of 

y 

cooperation, however, the committee hopes to avoid reaching 
that point, and we have been successful so far. 

Can you state your name for the record? 

A Yes, John D. Arterberry. 

Q Mr. Arterberry, what year did you graduate from law 
I graduated in 1973. 

Upon graduation, what did you ch ror employment? 

My first employment was with the United States 
Securities and Exchange Commission. I began that in late 
1973. 

Was that here in Washington? 

Yes, here in Washington, home office. 

Okay. Was that as a trial atto^ney?^ 

I was a trial attorney in the enforcement Division. 





Approximately how long did, you remain with the SEC? 

in the 

1981. During about 
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the last three years of that period, I was on detail to the 

Justice Department. / 

/ 

by "on detail"? 

I 

I was detailed to a special task force that had been 

I 

g-sta pl i shed by the Department of Justice. This is a long 
s^aifie: the Task Force on Overseas Payments Transnational 

Cbf'porat ions . It was established to investigate payments by 
corporations to foreign government of ficials . 

Q And I take it the purpose was to determine whether 
there might be some illegal payments, such as bribery? 

A That is right. At about that time, I think in late 
1977, a new statute was enacted, the Foreign Corrupt Practices 
Act that prohibited corrupt payment to toreign government 
of f ic>bls . 

Q Then, at some point in 1981, yo . lVft the SEC? 

A That is right. In early 1981, it m^y have been 

January, I became employed with the Justice Department Fraud 
Section. I have remained there since then. 

Q Let me show you a document that has bleen produced by 
the Department, and I. am informed it has been culled from 
\employment records. We will mark it JDA- }/. Just briefly look 
o^Xpr it. 

question would be, my first Question/ would be whether 
(t is genelrellyaccurate . 

Yes, that is generally accurate. I think my records 
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indicated that this supervisory trial attorney position that 

I | 

it shows from 4-89, that was a position knowrY as Senior 

- for — s om <»- r eason, I had had 
earlier -- maybe 1988; it may have been late 1988, I am not 



sur e, but this probably represents the off icial entry as far 
asi employment positions in the personnel records are 
concerned. So I wouldn't take issue with it. 

Q . Okay. So what you are saying is, in fact, you may 
not have been reflected on the department's records; in truth, 
you were acting as a supervisor possibly earlier than April of 
1989? 

A The title may have preceded the actual conversion on 




the term Senior 


the employment records . 

Okay. And I think you mentis 
L^igation Counsel? 

A That is right. 

Q Okay. Is there — are there certain^ qualifications 
that an attorney has to possess within the Department to 
achieve that title? 

A I don't think there is any specific requirement. It 
I think, probably from component 4 - from section to 
within the Criminal Division. Jt generally recognizes 
think, experience in trying complex /litigation. 

that necessarjj^lnclude only a person's 
thin the Department, or to/your understanding. 
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could it include experience in other positions[~]outside of the 
Department of Justice? 

a I t is c o n c e ivable. it— c o u l d i nclud e^ oar at least in 

part take into account, a person’s outside experience. But I 
thin k generally what we would look for if w e were going to 
^ecfommend someone for the position of Senior ^.itigation 
Co\i^sel is experience in the area where we wox^k, that is, in 
trying complex white-collar crime cases. 

Q Okay. In your current position as Deputy Chief, 
have you had the occasion to make recommendations 
concerning -- designating certain persons as Senior Trial 
Counsel? 

Sepior Litigation Counsel ? { 

Okay. And so your prior ans' Reflected your 
*erience in this area? 

A Yes . 

Q So from 1981 up until about 1989 tfourt experience was 
as an actual what I will refer to as "line attorney"? 

That is right, and it continued evjen after 4-89. As 
Litigation Counsel, I continued active litigation into, 
guess, mid-1990. 

Okay. And that involved both drying/ cases in court 
and "^gpervising investigations; is thax accurate? 

Were you handling financial institution fraud 
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matters or not? 

A I had a full range of fraud cases, including 
- financial - - in s titution; — I - h a d on e major fin a-rrcial institution 
fraud case, but I think I have just about covered the range of 

activities in the section, 

Q Okay. Did you personally prosecuted any cases 
involving appraisals that were alleged to be intentionally 
overstated in terms of monetary amounts? 

A You mean in the context of a bank fraud 
prosecution? 

Q Yes . 

A No, I don't think so. No, it wouldn't have been. 

Q Fdidn't say this earlier, ^dutxlet me say it now: 

If my^efuestion is too convoluted, you kr\owx just tell me you 
dgjvt understand it; I will rephrase it. 

Secondly, I don't think that we will <^o boo long, but it 
is not a marathon if you need to take a break. 

A Appreciate that. 

Q Did you personally prosecute any cases involving 

drafts to checking accounts? 


or financial institution fraud case that you 
the defendants insiders or Were they 
they f a 1 lintp^d^rr^ other Category? 
were insiders and outside/investment advisors. 
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Q Just generally speaking, can you describe if there 
was a scheme or schemes that were involved in/ tjhe case? 

f- ly - stat e d - or b riefly distilled as 
it can be, it was a scheme in which the insiders conspired 
with _the outside investment a dvisors to enj iance the 

inve 


performance of the institution through an 


Stment known as 


^erse repurchase transactions" that inflated the actual 
performance, that is, the yield that was being received. 

There was a subscheme beneath that in which the investment 
advisors were defrauding the institution by not investing the 
funds . 

Q Okay. Reverse repurchase agreement? 

A Yejs 

r . Can you just briefly be what that 

means? 

I will say, yes, but these transa 
ally it is an agreement to buy back 
ity or some other instrument. It is 
ate device that is used in the invest^ 
enhance yield; and an . institution that may navel 

Y and is locked into that security fpr some time may 
something else with its money; so yt will engage in 
repo. In effect, it is a s/le witti a buy-back 

is about the^Jbe^t I think/I could do without 
into excruciating detail. 




,ons vary. But 
certain price 
ievice, a 
: community to 
a certain kind 
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Q This is something that is sometimes | tthe subject of 
criminal charges in the securities area as well, isn’t it? 

J | 

r; and I think, in 

I 

fact, there were prosecutions in that area, the securities 

charges __ — _ 

Q Okay. As a Deputy Chief in the Fraud Section, are 
tl\^re certain subsections of the Fraud Sectio^.that you had 
principal responsibility for? 

A There are. My area, as this fact sheet indicates, 
is financial institution and securities fraud, so they are two 
separate areas. 

Q Are there certain attorneys who are, as a matter of 
course, assigned to each of those subsections and deal almost 
exclusively or exclusively with crimes of \hose types? 

Well, particularly under financrlal\ institution 
/fraud; and that is a result of the funding anei the programs 
that were enacted back in 1989 with FIRREA, the Financial 
Institutions Reform Recovery and Enforcement Aqt and the Crime 
Patrol Act of 1990. It was an infusion of resources, and 
there was a commitment by the Department tfyat those resources 
f attorneys and investigator^ would be used in a 
, that is, they would be dedicated only to 
Igation and prosecution of wh^t: we call FIF, financial 
5 tituti^^r^-l^^aud, cases ._S£^tTfat group o£ attorneys, it is a 
unit, and that is what -- up until this point, that 
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is what we have used them for. 

Q Okay. And approximately how many attorneys were in 
that subsection when you first — became Deputy Chief? 

A That is going to be very difficult for me to 

esti mate, because there was a constant ebb and flow. The pool 
what we call the FIF attorneys that we had in the Fraud 
ion may have reached more than 70, maybe even higher than 
that, in number, during the peak, but a good number of those 
were assigned to our Dallas Bank Fraud Task Force, which the 
Fraud Section staffed and supervised, and to the New England 
Bank Fraud Task Force, which we staffed and supervised. Those 
were run as separate organizations, but as people would come 
'ana go^ or ajs the needs changed -- Ixca'il my unit the general 



assiqrwtfent unit, that is just an infori 



erm, but it was 


something of a pool, and we could shift people back and forth 
/4s the needs dictated. So that is why I wbul& say we may have 
hovered in the range of 20, but that is just an average. 

Q Okay. And by that, do you mean tlie people who were 
based here in Washington as opposed to these people who were 
assigned to the different task forces? 

A That is right. The people assigned to the task 
orces, the majority of them were commuters; that is, they 
were\^ased in Washington and they corprfmted to either Boston or 
\Dallas. '"Bu£_we did have residents on site/at each place, and 


irkfact, still have residents in Boston^ 
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Q Okay. When did you first become awa^e that there 
was an investigation by the Department of the financial 

wkich the n a me s— of ^ither Bill or 

Hillary Clinton had arisen? 

_A I believe that would have been so metime in the early 

fail of 1992. ^ 

And do you recall how it was that you became aware 

of It? . 

A Yes. We received a couple of documents that related 
to that investigation. 

Q Do you recall what the documents were or the type of 
documents ? 

"A Yejs, I do. One was a -- I \thlnk one was an FBI 
airtei^" what is called an airtel, the communication between 
th4 field and FBI headquarters with some Vttsachments to it. 

The other was -- I think it was what we call an urgent 
report, which had been -- I think it had been generated in 
what we call either USA, the executive office or U.S. 
attorneys, and a copy of that I think eventually came down to 

our office. J 

Q Do you remember why the information 
or was there a reason why it was dixecte ’ 
directed to me, I think, ju 
ss because as deputy fr 
appropriate place for it to 
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Okay. At that point, were you asked 


to take any 


Were you asked to communicate with anyone in the FBI 
at t hat time concerning the documents that you had received? 

A I was not . 

Q Were you asked at that time to commiirlicate with 
anyone in the U.S. attorney's office that had generated the 
urgent report? 

A I was not. 

Q Okay. After you received those documents, when was 
the next time that you had any personal involvement in 
-connection v^ith the same matter? 

This is a very rough recoiled x$. I would say it 


watild have been sometime late that year < rly the following 

year, early in 1993. 

Q Okay. -And do you recall what tha^ fhat the nature 
of that involvement was? 

A Yes . 

Q What was it? 

A Either late in 1992, maybe sometime i/n December or 

in 1993, I became aware that Mark fiacDougall , who is one 
trial attorneys in the Fraud Section and in the FIF 



asked to work or 


think, kind of an 


essment of one of the referrals, one jot the Madison 
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Guaranty referrals. 

Q Okay. By the way that you phrased i 
if yon did not— ask— — MacDougal .3 — to undertake 
yourself . 

A That is correct. 


, it sounds as 
that task 


Q Do you recall how you learned that \imf ormation? 

A My best recollection is that I learned it from Alan 
Carver, .who was and is the principal Deputy Chief in the Fraud 
Section and the person to whom I reported. 

Q At the time that you learned that this task had been 
assigned to Mr. MacDougall, was it your understanding that he 
had not yet done it or he had, in fact, undertaken the 




assessment? 

Again, my best recollection £ 
gy4ss, more of an impression -- that it 
jnder way. 

Q 

yourself? And I am referring to that time peri 
undertaking it. 

A I likely would have spoken to hinV, bu 



and this is, I 
omething that was 


Did you speak to Mr. Mark MacDougall about the task 

od when he was 


t I doubt about 



that task because it was not an assignmeny thap I had made. 
Again, my recollection is I had little do yith it. 

Okay. Let me ask you a coyple questions about 
\Mr. Mark' v T4ai^Dougall . At thatpedTnt, how lyng had he been in 
tft^ Department, to your knowledge? 
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A I am not sure, I am not sure. I woulJd estimate that 
he had been there — this would be 1993. My estimate would be 
two years, maybe longer, but -- and I base ^ Heti upon, I think, 
the fact that we hired a lot of our FIF attorneys in 1991. 

Q Do you recall having any particular reaction to 



earning that Mark MacDougall had been selected to perform 
th,i\3 assessment as opposed to some other attorney in the FIF 
ion? 

A No, other than just to think that he is a solid 
choice because I viewed him as one of our more competent 
people. He had done very well. I think he was assigned to 
Dallas at the time, but I think he was well regarded. 

Q Do] you recall from your cor(ve\sation with Mr. Carver 

either^b£ing told or having an unders tiding or impression as 
to^hether Mr. Carver had asked Mr. MacDdugai.1 to arrive at 
any sort of a conclusion in making his assessment? 

A No. 

Q After the memorandum was prepared, at] about that 

time in early 1993, did you see a copy of itj? 

A I don’t think so. 

Was there any point in 1993 when/you ere asked to 
memorandum? 

I don't think so. I am not/^ure I has ever asked to 




have a question about it tfiat I think, based on 
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your experience, you might be able to answer, (and so I will 


show you a copy of it. And for the record, I. am showing the 

J \ 

witness two documents, a single-page c over -tremor a ndum dated 
March 19, 1993, bearing Bates stamp 006676, and then a 
five-page memorandum attached to that which bears the Bates 

r -n J 

stamp number 006678 through and including 006*682. 

What I would like to direct your attentiy to, 

Mr Art er berry, is on the very last page in the section marked 
"recommendation," and why don’t you just read that to 
yourself for a second? 

Have you had the opportunity to do that? 

A I have . 

OHay. Mr. Mark MacDougall’\in\here refers to current 
Action standards for prosecutiort. bo you have an 
standing of what he was referring to\ ii\ that section of 




lis memorandum? 

A No, I don't. 

Q To your knowledge, in 1993, were there written 
guidelines or standards for prosecution by Department of 
Justice Fraud Section attorneys either in t p.e FfTF unit or 
^generally speaking? 

A Not to my knowledge. 

You mentioned before that fyf. Carver was the 
principa>-b^£uty Chief in the _J>arud Sectiop^, and that was in 
19 
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A Yes . 

Q Okay. And so he would be the person / to whom you 
would report directly at that time? 

A That is right. 

Q Who was the section chief for the Fraud Section at 

h^'t point? 

A In 1993? 

Q Yes. 

A Jerry McDowell. 

Q Okay. Did you have much direct contact with 

Mr. McDowell at that point? 

A I had, I guess, perhaps not daily contact, but it 
■ould uftert'Tbe, I would say, in the context of staff meetings 
or what^ttave you; but generally when I \as\reporting on 
sorr^thing or dealing with a matter, I would go to Carver 
Irst . 

Q And approximately how long had Mr.\ Ca\rver been 

working in the Fraud Section by February of 

A I guess my best estimate would be &roi4nd five 
years. I think he came to the section arouryd 1<|S 
v is just an estimate. Like most of the 
oh, the road a lot, and when personnel 


88, and that 
:orneys, I was 
happen when we 


were\in trial, what have you, we were, 
^o my da't'es^ could be off a 

Q Sure. I understand that. 


playing catch-up. 
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Now, in February of 1993, was there any £©rt of what I 
will call a "monetary threshold" for prosecutions by the FIF 

unit? And by that I mean a minimum amount^ df alleged criminal 

proceeds or amount at issue. 

A A threshold in determining wheth er 

Q To prosecute a case. 

A No. 

I might add that we did, and we still today have a 
designation of what we call major FIF cases, and that is 
generally -- without giving a precise definition, it is 
matters in which there is a loss of $100,000 or greater, where 
there is an insider involved and there is some other 
criteria . generally what we prosecute Ve major FIF cases, 
but tljerfe are other factors . 

For example, if an insider is involved >r if there is 
/some other overriding factor, then the cas^ o\ the matter can 
still be pursued. 

In this regard, these are matters it go to the 


exercise of prosecutorial discretion; i; 
A That is correct. 

other words, you will have 
he facts that the governmen 
hut for any of many 
resources 

ernment might determine that 



that correct? 
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to prosecution? [~| 

A There could a number of different factors that would 
be weighed_ in. determining wh et her to procee d^wi th the matter. 

Q Okay. After this early period in 1993, when did you 

next have any involvement in this matter di rectly or any 
ter related to this particular matter? \ 

A As best I recall, it must have been iln the second 
of .1993/ and it is sometime perhaps in the early autumn I 
became aware of the possibility that there might be a recusal 
by the U.S. attorney's office in the Madison Guaranty matter. 

Q And do you recall how you became aware that that 
might occur? 

Ijbelieve it was in a conv^rs\tion 0 r conversations 
Carver . 

Q When you first learned that th^e a possible 

becusal situation, were you asked to undertake any action at 
that point? 

A I don't think any specific action., 

I will add a little to that just for clarity. I think 
that the context of the conversation might have been one of 
licipatory, something might/ develop, and if 




it would 1 
Criminal Div 
Section, and 
so just 



tter were to be 
ly would fall 
unit because it 
ng what 
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personnel needs might arise, it was prudent to^think about 
what we would do. 

0 Sure, to speak col loquiall v , vou we'rei being given a 

"heads up"? 

A That is right. 

Q Was this, if you can recall, in the\ cpntext of some 
lar meeting to discuss the deployment of personnel or was 
it a* special conversation? 

A I just can't remember how it came up. 

Q Okay. Were you asked to participate in the assembly 

of a prospective trial team? 

A Could you repeat that? I am not sure I understood 

Sure. Were you asked by anyone \o either make 
nominations or assess candidates for any 'possible Fraud 
Section trial team in the event that the matter was assumed by 
the Fraud Section? 

Mr. Scro . We are still talking in that conversation, 
right, at that point in time? 

Mr. Clark . Yes. 

The Witness . I think that was the thfust /of the 
conversation, if this should happen, whaX woulp we do and what 
do y&u think would be a good team? it ma^ have just been 

\the kinatJ'CJsack and forth that^Alan Carver/ and I often have 
wheji we are looking about staffing, a staffing matter. 
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BY MR. CLARK: 

Q Do you recall discussing any names jtith Mr. Carver 
a_t that, point? 



A When you say "at that point," I can't} remember 
whet her this arose in one or more conversat ions. It seems to 
it may have been a series of running conversations. 

Q Sure. 

A But at some point I do remember that we began to 
focus on specific individuals. 

Q And was it really yourself and Mr. Carver, or were 
there other people who were involved in that discussion or 
those discussions? 

Atj this stage, I think it ^sV- my best 
recollection, it was just Alan Carver a\id ^e . 

Q Okay. And did it take a fair aViou^it of time, or did 

At happen in a compressed or short period ^ f time that you 
went from the initial discussions to a decision in the matter? 



A Well, when you say "to a decision, 
actual selection? 


db you mean to 


t think there was actual selection until we 
matter was definitely comy(g, that there had 
and that it would be cdming into the Fraud 
think at some porht, let's /say our thoughts 
about who would be the like/y candidate or 
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candidates . 

Q Okay. And did you have any discussions with any of 
the people who were under consideration to j get a 
whether they would be interested or uninterested in working on 
the matter? 



A Prior to the time that we actually\selected anyone? 

Q Yes. 

A I just don't remember. 

Q At the time that you learned that, in fact, the 
Fraud Section was going to be taking over the matter, who did 
you learn that information from or how did you learn that 
information? 

-k I^learned that from Alan Carver. 

Do you recall if this was in\a race-to-f ace 
conversation or if it was in some other V through some other 
rteans of communication? \ \ 

A I believe it was a face-to-face meeting in his 
office . 

Q And at the time that he told you tjhat this was the 

case, did he ask you to undertake any 

think the answer to that 
ived at some staffing deci 
kay. And what 

again my impres^s>oh is tha hese were 

from the time we 




may have 


ions that we have been moving 
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first discussed this. I guess the first thincTlwas, who would 
be the lead on this, who could do it; and we both, I 

J I 

think., qnick.Ly_arr i.ved at the, same- dec. is Ioxvr and that was that 

Don Mackay would be the ideal choice to head this. 

^ And were there any other staffing decisions that you 

made by the time that Mr. Carver told you that the Fraud 
S^tion was in fact going to take the case over? 

A Again, I think these were not so much decisions as 
they were just entertaining possibilities if it should, if the 
recusal should come our way; and I think we had considered 
other people who would fit into that team, who would be good 
in working this kind of matter. 

Okay. And who were they? 

Dwight Bostwick was one, and\t\s difficult for me 
to/remember when it was in this period treat V e arrived at the 
different ones. And Jim Nixon was another! trial attorney who 
we considered to be a good, strong choice tp work with Mackay. 

Q Okay. And did you have a personal conversation with 
Mr. Mackay to -- well, withdrawn. 

Did you communicate to Mr. Mackay that/ thejre was going to 
1 and that he was, in fact, going t<p assume 
ity for the matter? 

think I did, although th&€ may h^ve come in kind 
3 ieeting that wemi^jjtr'^ had. /It might have been 
-- with me and Mackay; artd perhaps Dwight 
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Bostwick may have come about that way, although I might have 
had again a preliminary heads up. It is just hard for me to 
recall now. 



Q In your communications with Mr. Mackay at the very 
beginning, was there any discussion of the length of time that 
might be involved in this matter? 

I don't recall that there was any discussion in 

U 

s of limiting the time. I think it was simply that this 
was now going to be in the Fraud Section, and this was going 
to be a principal assignment. I don't think there was any 
discussion that this would be for just a short period of time 
or anything like that. 

-Q KZ the time, was he handli< ther matters as well? 
He was. 

Q Okay. Was there any reassi 
Sther matters that he was working on? 

A I don't believe that it required 'any 1 reassignment at 
the time. I don't think there was anything, J^ust as I recall 



now, I don't think anything was pressing, sd> it 
it was a fairly good time for him to pick up th 
Q Okay. Was there any out-c 
. -- well, withdrawn. These othe 




any of the 


they require 
From time to time 
Have you ever persona 



seemed to me 
is assignment, 
el that he had 
that he was 
as well? 


Casey? 
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A I don't believe so. 

Q Did you attend a meeting in Deputy Attorney General 
Heymann’s office at which the issue of Ms. . Casey's recusal or 
possible recusal was discussed? 

A No, I didn't. 



Q Okay. And by that, I was not referring to a meeting 
ifically at which Ms. Casey was present, biit any meeting. 

A No, I don't remember attending any meeting there. 

Q Once the matter was assumed by the Fraud Section, 

what was your general role in relation to the entire matter? 

By that, I am referring to the Hale prosecution and the 
Madison investigation. 

ft- Weill, initially, I think m/rple was the same as it 

would >e^for staffing up any matter that we had. It was to 
try'' to assess as quickly as possible whatsitywas we had, and 
e knew that we had both a matter under investigation, but 
also I think an indictment had been returned just a couple of 
months before, a month or so before, so we knewl that we had a 
number of things we had to quickly come to gripk with. 

Q Okay. Were you to be the principal ppint of contact 
yfor the trial team during 

A Initially, yes, yes, I was. E> :tying would come 
to tfre. from them. Now, if they couldn>t i / me, they would 
\call Alaft^-Carver directly, but Jj*dTtially t r would work 
rough me. 
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iSi when they were on the road down in Little 
jld know what had transpired. 


frequency of 
earn during this 


Q Was there any requirement concernin' 
communications between yourself and the trial/t 
pericd when the matter was initially assume cr bv the Fraud 
Section? 

A At some point early on I asked that t get a report 
:<pm them daily -- at the end of each day, aVeport, that 


Rock, so that 


Q As a general matter, when you were receiving these 
reports, would you communicate them to anyone? 

A Yes . 

Q Who would that be generally? 

A I">ould -- I think I would <al^ys communicate it to 

Alan C^r^er and either copy Gerald McDowell, who was the chief 
or^erhaps — and I think I was doing thi\ chiefly by e-mail, 
/nd I would send a message directly to botfl 

Q Okay. Was it your understanding Ahati anyone beyond 
Gerald McDowell was to be kept informed of e^enfs that were 
occurring? 

Lieve that — X think we had dn understanding 
.that if we had any significant developments', thpse would be 
rununicated to what we call the front office, /that is, to 

Deputy Assistant Attorney Genej^al or tp the Assistant 

-Criminal Divisiprf^ That w^s really, I guess, 
from standard procedure/ if there is a case. 
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it is a significant case, and there is a significant 
development. Again, it goes back to your headsr-up approach. 

But I don’t recall that mv communicatio ns were going 

beyond the two people I just identified. 

Were you aware at the time that t he Ftaud Section 
k responsibility for the matter that there\ had been some 
iunications between Mr. Hale's lawyer and tlhe U.S. 
ney' s office in Little Rock concerning the possibility of 
a disposition? 

A I learned -- I think I learned that shortly after we 
became involved in the case. 

Q Do you recall how you learned that information? 
T~^elieve I learned it fronC, Dbn Mackay. 

In this initial period, did you have any 
conversations with Mr. Mackay about the ts>piV generally of 
communicating with Mr. Hale's lawyer to ex^lor\e the issue of a 
' possible disposition? 



I think we had conversations early 


onl about that. 


A 

Q Okay. Can you just describe in geheril substance 
the nature of your conversations or communications? 

A This is a rough recollection, bu/ as jl best recall 
now, I think that we were -- as Don Mackay was becoming 
more\f ami liar, once he was on site he /began t^o gather 
inf ormati'on^about where things>fedod, he be/fame aware that 
H< *s attorney, I think, was interested An a possible 
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disposition; and as I recall, Don Mackay and Ifdiscussed what 
is the standard approach in the Fraud Section j jthat is, that 
if we were to proceed, we would insist that^ tnere be a 
proffer, and that proffer would have to be acceptable before 
we would consider a disposition. 

Q Okay. And would that be the case otily in the event 
there was a cooperation agreement, or are you talking 
abo\rt even in the event that Mr. Hale just wished to plead 
guilty and take his chances with whatever sentence that the 
judge might mete out? 

A Again, my best recollection was that it was not in 
the context of just having a defendant who was going to, as we 
-s a y-; — plead '^traight up" to an indicts^ieht , but one who was 
look fpr"an agreement, a plea agreemenu\tn^t would involve 
cooperation . 

Q Okay. In any of the conversations l\ hat Y ou had with 
'Mr. Mackay in the entire period during which the Fraud Section 
had responsibility for the matter, did you speak with him on 
whether reaching agreement with Mr. Hale was! a withdrawn. 

During the period between November of i 993 and when 

Counsel assumed responsibility for/the /natter, did you 
conversations with Mr. Mackay concerning an 
nt of whether Mr. Hale should/be tendered a 
\pooperat>on^agreement or not? 

have any recollection that precise 
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conversation . 

Okay. Do you recall any conversations with 
Mr. Mackay about proffers that had actually ^ occurred with 
Mr. Hale? 

A Proffers taken by the U.S. attorney's office? 

Q No , by Mr. Mackay or one of the other members of the 

»1 team. 

"A .1 don't remember any now. 

Q Okay. Do you recall any conversations with 
Mr. Mackay where you discussed delaying having a proffer with 
Mr. Hale for some reason, such as the need to get a grasp of 
the evidence in the case? 

"A r“3lon't have any recollecti \pf that kind of 
conversation , no. 

Q Do you know an FBI agent named 5,11 say Kahoe, 




handwritten 


<-A-H-0-E? 

A I know of an agent, I also know o^ art Assistant 
United States attorney named Kathy Kahoe. 

Q Okay. Let me show you a one-page document. It 
bears a Bates stamp, 000183. 
iotes . 

My first question would be whether £ognize the 

handwriting on this sheet of 
A ^-^do. 

Q 
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just read all 


do my best. 

Kahoe, and the 
ave five items 


A That is mine. 

Q Okay. What I would ask you to do ii 
o f the inf o rm a ti o n - th a t yo u c a n . re a d on thi ^ cqpy into the 
record . 

A Okav. It is a faint copy, so I w ill 
At the top of the page I have, telcon w j\th 
d^e appeared to be 11-3-93. It looks like I l Ye 
here, beginning number one. It looks like number one, problem 
number one, and beneath that it says, production of documents 
a problem; number two, Paula Casey, and then under that topic, 
unhappy with leaks, thinks RTC wants investigation -- I 
believe that is wants investigation; three, that is meeting 
with - ) I belijeve that is Heymann, Urg&nson, et al., with Paula 
Casev^four, call LAU, Ray, Carl Gamble^ a^d five, problem 
w^th referrals without docs. 

Q Okay. Having had the opportunity t<^ look at this, 
can you identify the Kahoe who is at the top ol the document? 

A That would be Kathy Kahoe. 

Q Okay. And is it fair to say that 

appears on the document is likely the date ythat 
^telephone conversation? 

A That is right. 

Okay. And Ms. Kahoe, wher^/ ^ working in 

ov ember "£r£^499 3? 

A She was with the executive o :e of United States 
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you had the 
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attorneys . 

Q Did she have a job title? 

A I am sure she did, and I don't re member what it was. 

Q Okay. Do you remember who initiated 
conversation? 



the 


A I believe she called me. 

Q Item number three, the meeting, canUou remember if 
you^were told this information before this meeting occurred or 
after it had taken place? 

A You mean, is her reference referring to something 
that is upcoming or -- 
Q Yes . 

A Myj best recollection is, t$ is a meeting that had 



Okay. And Urgenson would be La 
That is right. 

And number four, where it has cal^ 
a reference to Mr. Urgenson? 

A It is, that is right. 



ce Urgenson? 


,U, would LAU be 



olution Trust 


that you are 
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supposed to do after you finish a conversatiorr'vith Ms. Kahoe? 
A I am not sure. 

Q Do you remember what speci f ical ly^ abaut Carl Gamble 

needed to be discussed with Mr. Urgenson or had been 
discussed -- well, needed to be discussed, it appears. 

From the context here and my recollection, I believe 



ad to do with trying to eliminate problems in the 
pro'tfuction of RTC documents. 

Q Okay. Did Ms. Kahoe tell you anything about how it 
had come about that she called you? 

A I don’t remember anything now. 

Q I will show you another single page of what appear 
- to -be handwritten notes. This one bears x Bates stamp number 
000490^"^My first question again will be,\;an you identify the 


handwriting that appears on this page? 



I can . 

Okay. Whose handwriting is that?\ 
That is mine. 

And this reflects what? 

These are notes of the meeting I ftad 


with Alan 


A 

Q 

A 
Q 
A 

^Carver . 

Q Okay. Can you just read the iv(t orma/tion that you 
wrob^ down? 

A s . At the top, thec^ption, malting with GAC, 

meaning Alan Carver; the date, 11-5-93. /The first line, USA 
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is recusing herself and her office. Then, the r T>ext line, team 
will go down on Tuesday. Below that, Mackay and maybe 

n J and I don't have 


Bostwick; and then below that, contingent on 
that completed. Then in the left margin, clear 
Smith . 



with Deb 


Q Okay. In November of 1993 what was\M^. Smith’s 
ti^ble? 

A In 1993 , Debra Smith was the Director" of the New 
England Bank Fraud Task Force. 

Q And so what did you have to clear with her? 

A At this time, I believe Dwight Bostwick had recently 

been assigned to the New England Bank Fraud Task Force, and if 
■we weiu yuJU’uj to be pulling him and p^itt^ng -- teaming him 
with Don^ackay , we needed to let Debra\Sm\th know that. So I 
thi/rfc that is simply a note to myself to rnakfe sure she is 

are of that and that it would not cause any serious problems 
for the task force. 

Q Okay. Can I assume from the fact that no other 
initials appear on the document that the meeting was just 
between yourself and Mr. Carver? 

A It is a fairly safe assumption, tj >e usually I 
wt^uld probably — I think my practice usi^- n a meeting is 

to inplude either the names or initial^ tfer people 

jresent ." >v ^hat is my recollectiort^it was j t Alan along with 
me\ 
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Q Okay. I am going to show you now a (pair of what 
appear to be e-mail messages/ and for the recprti, they bear 

Bates . stamp numbers. QQ.22SQ. and .002249 I_Jia-ve purposely said 

the numbers in reverse order because 2250 bears! a date of 
Nove mber 5, 1993 at 2:37 p.m.; and 002249 b ears the date of 
ovember 5 , 1993 as well/ but 2:58 p.m. Why'^'dojn ’ t you just 
, -' t - an opportunity to look at those and read them to 
youFself-. 

Have you had a chance to do that? 

A Yes, sir. 

Q Now, it appears that someone received an e-mail 

message and then sent it on to you from the fact that -- well/ 
withdrawn. 

Th€t you sent it on to someone els"®, ''and I say that 
because if you look at 2249/ it has from vou\ and it says, 
.reply forwarded; whereas 2250 says from Johnson, and it just 
says, reply. 

First of all, is it Doris Johnson? 

A That is right. 

Q All right. ..Who is she? 

A Doris Johnson is a Fraud Section/ employee who is 
sponsible -- she is one of our Manageir^ent Ir/formation 
she is responsible paz maintaining the 
sferral database. 

ferral, are you referrinq/to the form documents 
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that all of the various regulatory agencies uee to report 
potential criminal conduct to the Department?/ 

A Or that one of their institutions „may also -- one of 

their regulated institutions could file. 

Q Okay. And who made the determination that a 



.referral should be included in the database?> 

A The regulatory agencies do that. 

Q Okay. Having had the opportunity to~ read the text 
of the two e-mails, do you recall what your assignment was to 
Ms. Johnson to look for? 

A This does assist me in my recollection. I think 
following my meeting with Alan Carver, I had asked Doris 
■ Johnson Lu q uery our significant ref^rr^l database to see if 
there any referrals in there rela^ir to Madison 

Gu^anty . 

Q Okay. And at the time, were you\ Vjer the 
impression that she should be looking for a^ single referral or 
multiple referrals? 

A I think the way I had asked her was jL 
we had any referrals. I am not sur 
, number. 

Q We don't have what I will call/the delivery 
spnation for the e-mail that you sent, 22 9. Do you know 
whom yoil^wquld have forwarded tlje^in format io to? 

i that 




My best recollect 



jst to see if 
using on the 


would have 


is 
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that I forwarded it to Alan Carver. I think i|tj is a follow-up 
to our meeting that morning. 

Q nid ynn tairp Any f n rt.hfi r _p-f_fcLr t^ -r-o try to determine 


whether these referrals existed or where they Height be 
located? 



A I don't remember that I did anythirtq beyond this. 

Q Okay. Did you ask anyone to pursue ( the matter? 

A I believe that I asked the trial team, the attorneys 
who were being assigned to this, as one of the things that 
they would do when they first arrived on site and began to get 
the shape of the investigation, to find out, collect -- find 
out what the referrals were and how many there were. 

0 Lejt me show you now some more "handwritten notes. 

This i^a collection of pages that appear \p be consecutively 
nmflDered, both in handwriting and in Bates stamps. The Bates 
yStamp numbers are 000482 through and incluainq 000486. Once 
/ again, my first question would be whether you Recognize the 
handwriting on these pages. 


Yes, sir, it is mine. 

At the top of the firs 

you just read that informati 
2 S. Telcon, or it 
then on the right 
What I would 




first line 

sation with Don 

at this point, 
on the first 
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page 0004282, and read them aloud into the recjord. 

A As I do that, do you want me to translate, for 
exampl e , — BM-? — Don - M ack - ay ? 


Q Yes, that would be helpful. 

_A nkay Don M ackay m et w ith-USA, _Jjnited States 

\tiorney Casey, and Hale prosecutor. Assistant United States 
Attorney Fletcher Jackson, and then there folios beneath that 
a number- of subpoints: total recusal, Don Mackay has case 

file, and Hale -- Hale underlined -- United States attorney 
talked to Carl Stern, two subparagraphs beneath that, he is 
preparing a draft press release, will clear with JCK, John C. 
Keeney. 

Next it£m, under the next subparagraph will say, Don 
Mackay^in Little Rock to assume responsibility for matter 
b^fause United States attorney and many ot s\aff know persons 
Involved. Will downplay recusal, emphasize ney team in town. 

Q Okay. 'Between ’’recusal" and "empi\asi\ze" there is 

what appears to be some sort of mark. Is thjat fen intentional 
mark and does it represent something? 

A After "recusal”? 

Q Yes. 

A I think that is my "and" sign. 

So it would be, "Will downplay /sal and 
^mphasize’ > 

Yes . 



1889 


38 


pusjhi 



hing for 
cause got call 


Q Okay. Can you continue, please. 

A Next line. United States attorney pii 

l 

release, then several thoughts beneath that^ xbe 
from Hale’s defense counsel, who has proposed disposition; Don 
Mackay will -- can’t decipher that, but cannot Respond until 

rr. 

arjuliar . 

Q Okay. So that the record is clear, ^there was one 
word* between quill and but that -- 

A I think it is -- will connect, but -- I am stymied 
for the moment. 

Q Why don't we move on. 

A Okay, United States attorney wants to refer Coleman, 
in pdl'entnesps , Defense Counsel to Dd(n Mackay, but wants press 
releas^f irst . 

Let's stop right here for a secbnd\ You can look 
hrough the rest of the pages if you want. \ M - ^ first question 
is whether you were trying to be stenographic in your 
note-taking or whether you made notes of masters that you 
deemed to be particularly significant? 

A By "stenographic,” trying to be a: lplete as 




think probably more stenographic yat this point. 

So then this matter that i jL reflected on the 
000482, is probably the first/matter that was 
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discussed between yourself and Mr. Mackay? 

A During the conversation? 

n Y es. the conversation on Novembex >3tH . 

A My recollection, it is generally my fractice on 
some thing like this, this will be simultane ous , 

^o|wersation ensues, I am just making these notes, as opposed 
t^yoing it afterwards. \ 

Q . Okay. 

A And the length of it also confirms that in my mind, 
I was just following the conversation. 

Q Okay. And again to be clear, from looking at this, 
can you tell whether your endeavor was to make notes of 
yjou discussed, or were you^ b^ing somewhat 




in my mind when 
ord, certainly 
s one, by its 


I will understand if you can't reca 
A I can't recall now exactly what 
I took the notes. My practice is to try 
the salient points of the conversation; and 
length and detail, I think bears that out. 

q Okay. Now there is some discussion o 
i between Ms. Casey and Carl St£rn 
is Carl Stern or what position dic^ he occupy in 
1993 ? 

Stern I think at^t-tfat time ^fid still is the 
for the Department, artel I think is the 
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Director of the Office of Public Affairs, I thjTjik that is his 
title . 

Q Okay. Had you had co n versations t h 



Don Mackay 

prior to this telephone conversation on November 9th on the 
issu e of the press release? 


A I am not sure. I am not sure. My recollection is 
during this period this subject of a press, release was 
being discussed, but I can't remember exactly when it came up. 

Q Okay. Was it your impression that Ms. Casey wished 
to be personally involved in the composition of the press 
release? 

A X don’t know that I had any impression about that. 

y Qu Wr0te "USA 

11, what does 


Q Towards the bottom of the 
pushirpg^for release.” Does release mea 
"r^rlease” mean in that context? 

A I think it refers to the press 

Q As opposed to her being reliev 

for the investigation? 

A I think that decision had been madle . 

t, and my recollection is that shd say/ the press 
formalizing the process of the jlzansjt erring, that 
wanted that not to hold it up 

Okay . If you turn to the sjefcond pa/ge, 000483, I am 
going^ta^ask you to read everything on /this page, but if 
about a third of the way down, underneath there 




responsibility 


Again, from 
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is a word that appears to be "reception , " 
with a colon. Okay, and then the second entry) 
that, okay, so skipping_th,e_one^baJ^be.gijis^w L t 


to be "excellent," okay, the second entry, can 
entr y into the record, please? 



underlined, and ther 
mderneath 
i what appears 
you read that 
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RPTS BLAZE JEWSKI 
DCMN GALLACHER 


I believe that the first is my symbol for with, 


slash Jackson, and then in quotation marks, "strange guy," 
close quotation mark, parentheses, looks like Everyone thinks, 
\anfi then close parentheses. 

Q Okay. And from looking at the page, or 
independently, can you elaborate on those notes in any way? 

A Yes. I just was recording Mr. Mackay's impression 
of the assistant, Fletcher Jackson, a little editorializing 
there . 

Q And the reference to everyone, would that be other 
the U.S. Attorney's Off/cb. in Little Rock? 

^1 am not sure what he meant \y \hat . 

Okay. The entry immediately beneath that entry, can 
$rou just read that aloud, please, and unti\l wjiat appears to be 
a line going across the page. 

A Indictment, beginning with the word ’^indictment"? 

Q Yes . 

A Indictment, need dictionary to re/ad, five pages, 

four counts, then in parentheses, 371 SBA ,/ close parentheses, 
fc^hen beneath that, problem, followed 
Q Okay. And 371 is 

[i the U.S. Code; is thab^right? 

charge . 





particular 
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Q Okay. And would this have been Mr. plackay's words 
to you reflected here? 

A That is my recol l ection, yes. 

Q Had you seen a copy of the indictment that he was 
refe rring to prior to this conver sation? 

A I don't think so. 

Q Okay. And this would refer to the indictment of 
,vYd Hale and the two other gentlemen? 

A That is my recollection, yes, the pending 
indictment, yes. 

Q And the word "problem” that appears on this page, 
does that relate to the notes immediately above it about the 
“indictment? - 

I can't tell, and the conte asn't help me out 




here. I just don't recall. 

Q Okay. And I would ask you now tb rbad allowed the 
notes that you made underneath the line that appears 
underneath the word "problem” down to the bcjttoln on page 
000483 . 

A Okay. There is something written/ in jthe left 
\margin. I can’t decipher that either. 

ay. That appears to be a di/fereiVt, let's say, 
appears to be lighter th*m the rest of the notes 
that liaqe, and it appears to^Jae a singly/ word. Okay. Can 
other information? 
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A Yes, U.S. attorney, USA, U.S. attorney, prepared 
memo to DM, Don Mackay, at his request. Then t^iere are five 
numbered items beneath that. One, plead two ^yebrs felony 
count. Then in parentheses, CT count, and a space, close 
parentheses. Then below that, parentheses, 15 USC 645, a 
small “A" in parentheses, false statement ~to\SBtA. Item number 
2\ government 5(k) 1.1 motion. Three, no furbh^r changes, 
parVntheses . Four, "rec." on sentence, for recommendation, 
and, five. Hale not -- it looks like it says not, and I can’t 
read the next word, in congressional. Congress. I think it is 
congressional inquiry, if requested. 

Q Okay. And these five enumerated notes, can you tell 
- what th e y re ferred to? 

A recollection is not reall >od on this, and the 

not^s aren't helping me out very much. ^st I recall, I 

-link this is what the U.S. Attorney's Off^c ^had proposed in 
terms of resolution with Hale. 


Q Okay. And number 2, government 5 (Ik) 
does that indicate to you that the di 
any particular type of disposition? 

It would suggest 
Dlution, that is that 
guidelines, would re 
government 
Tn other - 




motion, 
lad involved 

t'ance component 
, would under the 
r the assistance 


testify against 
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other persons at some future proceedings. r 

A That is right, or assist in the investigation. 

q And then if you turn to the next pVge<, 000484, just 

at the top of the page there is what appears toi be the number 
6 in a circle, and then some information next to it. 

My first question is whether that number. 6 relates to the 
enumerated matters that appear at the bottom of the 
previous page? 

A I think it does. 

Q Okay. Then can you just read aloud, please, the 
information that appears immediately to the right of what 
appears to be the number 6 . 

-A res, Steve Irons, parenthe*e*\FBI , close 

, must be involved in all future investigations. 

Q Okay. And did you know who SteveNlrons was at the 

ime? \ \ 

A I am not sure. It was at about t 
either talked to or became aware that Steve 
agent on the case . 

Q About part way, about a third to a ha 



time that I 
.ns was the case 


Lf way down 
be USA colon 

rSA Jackson, and then there is some further ^formation with 

^ that 

inf ormatl 
A 


Vthat page 484 you have written what appear* to 
AUSA Jackson, and then there is some further 
thabsimmediate note. Can you just read alou 



U.S. attorney, then colon, AUS^r Jackson has evidence 
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RPTS BLA2 E JEWSKI 
DCMN MAGMER 

Q Okay. And then underneath that er vtryi you have 

towards the center of the page what appears to 
least on this copy a line across. In your gene 


be a line or at 
ral practice, 
king notes? 
ometimes I 


^ofyou make notations like that when you are\ta 
A It is difficult to answer. I think s 
migftt if. I see a break, if the conversation is going a 
different direction, but I just don't know whether I can say 
it is a practice. 

Q Okay. The information that appears immediately 
underneath the line -- that did appear, at least, on the 
- cupy -- can ~]you read those next two ^nct^ies aloud, please? 

Beginning with just to the rights, of the numbers? 

Q Yes 

A Have not met with FBI yet. And theh, below that, 
two kind of subnotes — one, busy with U. S . \ Attorney . And 
then it looks like one of my "and" signs -- and^ FBI having 
management training. 

Q Okay. Immediately to the left of/"ha^ 

^is what appears to be a symbol. Is that 

A It is, yes. And I think you p/obabl, 

tim^vto time. I use that just to marX, I gu^ss, 

^thought ' > i>r^something . 

Okay. 
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A There may not be a lot of consistency in that. 

Q And did this refer to -- well, withdraw. 

Who h*rl nnt yet met with the FBI? 


A This is -- Don Mackay is telling me this, that he 

has not yet met with the FBI. 

Okay. Then I direct your attentiori to the bottom of 
t\i> same page 484 , beginning with the word "ifie tcher . " Do 
you - see -that? 

A Yes, sir. 

Q Can you just read aloud all of the information from 
Fletcher to the bottom of page 484? 

A Fletcher was solo on these matters. Fletcher has 


three defendants in Hale indictment. < 

eneath that, it looks like a coupsle Npf subthoughts: Two 

attorneys are codefendants not much evidence^ against 
/Attorneys. I believe the case against Hale -V it is stamped 




over there, so I am not- 

Q How about solid? Is that possible? 

A That is right. It is solid. Sol cjase against 
Hale; indicted all three. 

Q Okay. What would the use of th^ £ solid in that 
^ntext indicate to you? 

Again, this is what Don Mapkay i: felling me about 
\his reactirQXL to the indictment^dnd I thin] he is simply 
characterizing it as a good, prosecutabj/6 case against Hale. 
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AUSA Fletcher 


I think that is his assessment. 

Q Okay. And what was your understanding of what Don 
Mackay was communicating by the statement Fj etcher was solo on 
these matters? 

A What he was telling me there is that 
aqT^been the sole case attorney on this matter. 

Q Okay. Did you have an understanding that that had 
some meaning with regard to supervisor? Did that merely refer 
to the fact that Mr. Jackson was the only trial attorney? 

A I think it was the latter, that he was the only one 
on the case. 

Q Okay. If you turn to 00485, about a third of the 
■way down, do] you see what appears to<£e\Seth Ward underlined? 
Yes. 

Q In fact, is that what it says 
A Yes. Seth Ward. 

Can you read what appear to be thi jo points to the 
right of that? 

A The first one reads, Fletcher say^ is 

target; and, below that, Fletcher said Ward^ 

Vof Hubbell. 

Q Okay. Thank you. 

vThe entry underneath that 

handwriting^, can you just read 
A Yes. Lot were to 





a potential 
father-in-law 
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likely trial date because one defense attorney; has conflict. 

Q The very bottom entry on this page 4)85, it 
appears -- well, why don't you read aloud tha 



entry? 


well there. 


A The one beginning -- it looks like tell? Tell Jerry 

mentioned by name in PR, press release, putting DM, 

,Dop 1 Mackay, in by name also. 

Q Who did Jerry refer to? 

A I think he is referring to Jerry Med 
Q Okay. Slightly above that -- I didn't mean to take 
this out of order -- there is the name McDougal underlined, 
and that didn't refer to Mark MacDougall, did it? 

A No . No . 

Q ©4^ay. That is a ref erence^/Cis^ Jim McDougal? 

That is right. 

Fletcher says is a manic depre^ 

Yes . 

Mr. Clark . Okay. Why don't we tJi about two 
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RPTS BLAZEJEWSKI 
DCMN MAYER 

BY MR. CLARK: 


I am going to show you now, Mr. Artetberry, 002262. 


It is a single-page e-mail that bears the date 


of November 9th 


1993. It appears that this is an e-mail you sent after 
y\\r telephone conversation with Mr. Mackay; !j.s| that correct? 
A That is correct. 

Q You were trying to be somewhat concise and to 
highlight things in the e-mail; is that fair to say? 

A Yes, it is just a summary of a telephone 
conversation . 

-Q ©fcay. Now, one of the poi^t^ the third from 

bottom^^dTt says Mackay has had initial\me^ting with House 
counsel, who has proposed a pretrial disposition. That could 
be interpreted two different ways. One wovild\be that Hale's 
lawyer proposed it to Mr. Mackay; the other\ coiild be that he 
has just met the guy who has proposed it to someone else. Do 
you recall what you were trying 

d . No, I don't, and I am not sui t^iat the notes 
=phone conversation would help me ’/y on that, 
kay. There is nothing in the/handwritten notes 
tes that Mackay personall 's lawyer, is 


'double-check it just 




That is right, although 
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to make sure. 

Q Oh, sure, sure. I am not trying to/trip you up. 

A No, no. The closest I can find t cxit I guess is on 

page 1 where I say Don Mackay will, and I am stlill struggling 
with that word, but cannot respond until familiar. I think 
t refers to Mackay's intention to talk to\H4le's counsel. 



ut that, and I 


I may have gotten confirmation from him abci 
ed the e-mail; that is the best I can do on that. 

Q For the record, you were referring to page 000482? 

A Yes, that is right. 

Q I will show you next two pages consisting of a 
facsimile transmission sheet, and then attachment, and these 
- boar the B a r c es stamp numbers of JDA C 77 and -78. Is that 
something that you recall seeing at ab6u he time that it was 
apparently transmitted, November 9th of 
A Yes, sir. 

Q Okay. Now the transmission sheet\ in icates that it 
is being sent from Mr. Mackay in Little Rock to you, and the 
attachment is a draft press release that is on the letterhead 
of the Department of Justice Office of Public Aif fairs. Do you 
know, either from looking at this or independently , whether 
t^his had been transmitted to Mr. Mackay / Little Rock prior 
to Yt^s transmission to you here? 

A \vlbelieve it had been^fansmi :ed/from public 
affairs to Don Mackay and, in turn, Don rackay was sending it 
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to me . 

Q Do you recall why you got involved ir| this? 

A I think simply because, as the su pervisor, I think 

Don Mackay -- and I think this was something that was being 
coordinated by Public Affairs with Mackay, with the United 
States attorney’s office, with the U.S. attorney herself, so 
this was probably one of the faster ways of getting me the 
finished product simply so I would know what is going out on 
the matter. 

Q Okay. And if you look at the second page, 

JDA 000178, there are two distinct fax lines at the top of the 
document. Did you forward this document or have it forwarded 
lu Public Affairs? 

A/^" I don’t believe so. In factXl^was reading it just 
the^opposite way. I was reading that asNthe, fax line when 
Public Affairs faxed it to the U.S. attorney':* office, but -- 
Q Well. I think if you look at the ^im^s -- 
A The times are off. 

Mr- Saro. For the record, would it ha^e anything to do 
the time difference? 

That is possibly the case 

It is a one-hour time/diff /rence, but even 




Well, clocks cpxr \ be a couple minutes off. 
That is true. Then there is another line 
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at the bottom. 

Mr. Clark . Which would be an earlier tij^4? 

The_Witness . — 

BY MR. CLARK: 

Okay. So you are just not sure ? 

I am not sure, no, sir. 

Q Let me show you a single page of hanc written notes. 
The^Bates stamp number is JDA 000170, and do you recognize the 
handwriting on this page of notes? 

A Yes, sir, that is mine. 

Q Okay. Now, this does not bear any particular date. 
Is that accurate? 

That is right. 

Okay. The first entry appeal be fast-paced day? 





Yes. 

Can you just read aloud the next 
Yes. USA, United States attorney^ upset with 
treatment received from main DOJ. 

Q Okay. And underneath that? 

A Three subheadings or three subpaj grajphs under 
ythat : Carl Stern, Nathan, Keeney. 

Q And then immediately underneath ', is that 

related to the entry? 

A "^-I^thlnk so. 

Q 
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A Article should have left earlier. 

Q Okay. Is there a -- 

A There is a wo rd a gain I am stymie d-^by 
Between article and should have? 

And should have, yes. 

Okay. Did you report to anyone tha't Ms. Casey was 
ng comments about her treatment by particiil&r persons in 
the^epartment? 

A I don’t have a specific recollection, and I did, but 
I am pretty sure in the ordinary course of reporting on the 
day’s events I would have imagined whatever Mackay told me. 

Q Okay. Do you recall whether you were surprised that 
- Ms ." Casey wa^ making remarks of such <nab^re to Mr. Mackay? 

A^^ I don’t think I was surprised" 

Q Did you have any understanding ^ri^r to this 
telephone call with Mr. Mackay of any circles fences that might 
have contributed -to Ms. Casey’s statements tio Mr. Mackay on 



T 


h at . 


this occasion? 

A You are going to have to repeat thfa 
Q Okay. Prior to this conversation /wit Mr. Mackay, 
of any circumstances that may have contributed 
f the circumstances that M^\ Caskey was 
complaining about? 

an impression. 

What was the impressioi u had? 
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A That the circumstances that -- this had been this 
subject of debate, and that the office was, i/g^jess, less than 
thrilled about giving up the case. 


Q Okay. Meaning -- just define what you mean by "the 
office . " 



A The United States attorney's office\ a 
M^.\ Casey were not particularly happy to be giv 


nd, I think, 
ing up this 


Q Okay. 

A Giving up the prospects of the prosecution. 

Q Okay. Did you have some understanding that she was 
resistant to giving up the case? 

A Th^t was my impression. 

ast left off it 



Q Okay. Now underneath where 
appears to be, spent all day with FBI? 

A That is correct. 

Q Does that note help you to place t^hi^ in some sort 
of time context? 

A That and also just the previous, the tiop portion of 
this, of these notes, too, I think it must tfe tljie day 
-/in^the press release. 

2 Okay. So November 10th of 1993 

seems to me roughly, yes. 

Now, at the very^tfottom whete it appears, one 
I reading that accurately? 
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A That is correct. 

Q Okay. Can you read aloud what appears on the page 
underneath this? I recognize it is a copy.^ 

A One big concern, LR, Little Rock, paper, it looks 
like it is may -- it could be I am just misstated there -- 

references to Congress, I think, congressional committee, 
e -- I can't read that next. 

Q The last word? 

A Yes . 

And then 

Hale's lawyer orchestrating this. 

Okay. Now orchestrating this, can you tell whether 
- that was yu rr r characterization or Mac(kaV' s characterization? 

I think that was Mackay’s characterization . 

Q Okay. And what was your understating of what he 
rtfas trying to tell you in that part of the\ conversation? 

A Well, he was relating to me, I thlnk\ a prosecutor's 

typical concern about any kind of a parallelj proceeding; that 
is, that his investigation could become complicated if there 
sional committees that are doing/parjallel 
Dns or inquiries. 

tay. In other words, Mr. Haleb's lawyer might have 
v trying to gain a strategic advantage by /speaking to 

ffering his client or by suggesting his client 
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might be available. 

Q Do you recall if you had any followliip conversation 
with Mr. Mackav about this in terms of stra tegy or process? 

A I don't recall any specific conversations, but I 
thin k that there was an awareness, and ther efore, I think we 
, probably had other times when we discussed the 
possibility that there could be complications I that is that 

case could see people come in, like different agencies or 
organizations become interested in it, and we simply had to 
focus on our job and we would have to meet those as they 
arose . 

Q Okay. I am going to show you next a three-page 
this document bears a ^a£^s stamp of 
through and including -95&v. ''What I would -- you 
^certainly read it all. I would refeXyou particularly to 
6he second page. It refers to a meeting, ^nd\you are listed 
as a person who attended the meeting. 

A Did you want me just to focus on t}he \-- 
Q Well, I would like you to read th^ pa;e, and my 
on will be whether you recall the meeting to 
circumstances that are reflected in the 




Could we go off the record. 
Discussion off the r^edrd. ] 
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Q Mr. Arterberry, having had a chance ;to look at the 
memorandum, my first question is whether you recall attending 
a meeting such as the one that is ref lected j:n the 
memorandum . 

A Yes, sir, I do. 

Q Okay. Was the issue of communications between the 
rtment of Justice and the White House -- as a general 
r and without being specific, was that discussed at that 
meeting or shortly thereafter? 

A I am not sure that I understand the question. 

Q Okay. Was there an expression of concern at that 
meeting about information concerning the Hale investigation or 
- the Madibun Guaranty investigation b^lngr communicated to the 
White tyotfse from the Department or frort^ ar\ investigatory 
agency? 

A I think the answer to that questXon\is, no, but I 

think I need to explain that my recollection i$ that the focus 

\ \ 

was on this meeting was on the SBA documents and ensuring that 
we had all of those documents. 

Q Okay. Do you recall any discussion ih or about 
^November of 1993 of establishing some procedures to ensure 
hat information was not communicated to/the W/iite House that 
should not be communicated? 

A \43y whom? That is what^f^ am not c/ear about in this 
1 le of questioning. 
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I don't remember that there was anything special 


abob 


ment, and by 
Was there 


Q Okay. By the people within the Depa^r 
that, I am including the FBI, the investigators 
any discussion within the Department of takij >g iny efforts to 
ensure that information from the investigators was not being 
communicated to the White House? 


to the FBI 
of course, we 


was communicated either to our attorneys 
that; and I say that because, as a matte 
don't communicate about our investigations to anybody except 
directly through -- up through the lines within the Criminal 
Division. So there would be, I think, no reason to tell 
either a line attorney or the FBI that they should not be 
-co mmunicating about the investigation(^o\itside those lines. 

I (kln't remember that there was any \ that that was 
necessarily repeated to anybody. It was Nkist: standard. 

Q Certainly in your experience thef\e nave been 
/situations where assistants have been reminded \of standard 
policies -- 

A That is right 

Q -- on such things as press inquiries ^nd what can 
\and can't be said? 

A That is right. And there may h^ve ^en, out of an 
aburtdance of caution, there may have beren sue reminders to 
people; "bu£^I don’t have -- at th>s point, y ave no 
recollection that~we either^ reminded or emphasized to any of 
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our case attorneys or agents that they should ^ot have such 
contacts. 1 

We are talking about noninvestigative -y si 


pimply 



communicating information? That is what you are talking 
about? You are not talking about investigative steps; you are 
king about simply reporting to people wha^ is going on? 

Q Yes. And was there -- at the _time you learned of 
the^incident that was reflected in that memorandum, was that 
the first knowledge that you had that the White House was 
taking some proactive steps to acquire information concerning 
this investigation? 

A I believe that is right. 

Q Bo-] you recall whether ther^v>as any discussion or 

did you^p^rticipate in any discussion vJdthin the Department 
about whether steps needed to be taken t\ actress that 
circumstance? 

A When you say "that circumstance , ar^ you referring 

to -- 

Q That the White House was making inquiries. 

recollection has to do with --/it is in the 
SBA matter, as opposed to tf. more general -- 
Without dealing with the'' specific facts of 
situation, can you tell me what dLrfcussioA there was as to 
\ " s axiy steps should be takertf^reminder/ issued or 

madiT - 
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A To whom? 

Q Either to people within the Departm^n 
who might be on the White House staff. 

A I don't have --no, I don't remember 

an effort to communicate reminders or notice or 



t or to people 

that there was 
what have you 

'either of those groups. 

Q Okay. To your knowledge, was the situation that is 
rejected in the memorandum, was that information conveyed to 
anyone up the chain of command inside the Department? 

A I don't remember that it was. 

Q Did you have any conversations with anyone in the 
White House Counsel's office in the period between November of 
iggi fin h i-hPj time that Special Couns^T\f iske took over the 
case? 

A I did not. 

Q And I meant specifically that re^. ^d to either the 
Hale case or the Madison investigation. 

A No, I didn't. 

Q Okay. To your knowledge, did anytody else in the 

Department of Justice have any communication that related 
o the Hale prosecution or th^ Macyison 
in that same time period? 

communication,” are you cussing that from 
native steps? 

f— dtfrf^t mean a Department investigation 
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into the White House; I mean a communication to discuss ground 
rules, let's say. 

A Right. I am not aw are of any comn iuni cations . 

Q Okay. Let me show you the first page of a multipage 

memorandum that has been produced to us in redacted form, 

\0 1 pi 7 5 . I will state that we have got -- we\received just 


y^s\terday a less redacted form of the document^ 


but my 


question does not depend on that. 

My question, Mr. Arterberry, is that from the face of 
this memorandum, it appears that it is addressed to both you 
and Mr. Carver; and my question is, was that the typical 
procedure during the period from November until Mr. Fiske 
. acGumcd res ppnsibility for the matter? 

A think this was typical for\a tame, and then -- and 
I $6n ' t know whether the memos reflect it. orv not -- at some 
^oint, and I think it was in December, Alan -V Alan Carver, I 
think, essentially became the supervising dfeputy for the 
investigation, and I think there may be, although I can't 


remember now, there may be memoranda from 
members that would simply be addressed to 
v both of us . 

Q Okay. In other words, 

contact at a certain point? 
^That is right, and 
investigation 




:ial team 
is opposed to 

r primary 

supervising 
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ndwritten notes 


Q Okay. I show you next one page of he 
000354; and is this in your handwriting? 

A Yes, it is. 

Q Okay. And it is a brief note. Why dbn ' t you please 
read all of it aloud. 



Meeting re Little Rock recusal, LR N \r e - usai ; and 


that would be 
is Jerry 


path that I have with slash and then AAG 
stant Attorney General Jo Ann Harris -- GM 
McDowell, and others; and my memory is that the others 
included, in addition to me, Alan Carver, and I think the 
members of the trial team. I believe Donald Mackay, Jim Nixon 
and Dwight Bostwick were there. 

-Q Okpy. And can you read th^ £ext? 

The text, need 
is probably — 
e Hale 

indictment over to the Assistant Attorney G^ne^al who 

t possibly 

Oh, I am sorry, send 
Okay. Then underneath that? 

t, I think that 
\ headed the Small 
^Congressman 
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Gonzalez, House Banking Committee; and then beneath that it 
may be Senate Banking Committee, it may have bje<in some 
indication of interest there. 

Q Okay. To the immediate right of LaFalce, Small 
Business Administration or. Committee, there are two words that 


ppjear . 

A Next to SBA , I think that is record \r£view; I think 
is what that is. 

Q Okay. Does that refer to the request that Senator 
LaFalce had that is referenced in the FBI memorandum? 

Ms. Garcia . It is Congressman LaFalce. 

Mr. Clark . Congressman LaFalce. I will refer to page 
000 r>Q 4 9 j — i rf -you would look at the thi^TcKfull paragraph. 

Ttness . I think that is rigf) .\l think that is one 
and \/the same inquiry. 

BY MR. CLARK: 

Q Was the sole purpose of the meetiil in November 30th 
to discuss the recusal aspect of the case? 

A No. My recollection of the meetinb wds simply to 
bring the Assistant Attorney 
November the 30th, so we had 
matter for a month, but 






on -- this was 
not/ yet been in 
nted a 


matter within the 
jor commitment 
run-of-the-mill inves 


is something 
and certainly 
This was a chance 
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to bring her up to date on what had transpired^so far, what we 
had found and what our progress was. 

Q Okay. In other words, you are saying] that there may 


have been other aspects of the case that were dliscussed that 
aren’t reflected on this page of paper? 

Yes. I think these notes were moris things that I 
rVtiorded that I thought I had to do, or that had to -- just 
porAts of interest to me. It was not a recora-df the meeting. 

Q Okay. Who convened the meeting; do you recall? 

A I think the Assistant Attorney General had asked for 
a meeting with us. 

Q Okay. And is there a reason why the Hill interest 
was of int-pgp«;t to you? 

A ^-"Yes . I think in line with whatVE said a few minutes 
ago/when we were looking at one of Don M^ck^y's notes, it is 
pimply a prosecutor's interest in what parallel lines of 
^inquiry, how they might affect our own investigation, whether 
we can anticipate complications or not. 

Q Okay. Was it a similar concern that iinderlay the 
various discussions about FOIA requests thay wejre being lodged 
. by various news organizations? 

A I think that is a fair statemer>£. Ahy time an 
investigation is ongoing, I think that/the investigative team 
, has a ^egdtimate and overriding ir^t^rest in /trying to protect 
£he inquiry; anH~~c my publ d^'disclosure ca^t prejudice not only 
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the inquiry, but can also unfairly prejudice d 4 
no complicity in it. So I think that is fair j- 
statement . , 


stamped 000352 and -353, try to save a little tit of time. Is 



Showing you now two additional pages 


ople who have 
- a fair 

of notes. Bates 


fair to say that these are your handwritten notes as well? 

A Yes, sir. 

Q Okay. And this reflects a telephone conversation 

with Mr. Mackay on December 1st of 1993; is that fair? 

A Yes, that is correct. 

Q Now, point number two on the first page, 000352, can 

you just read what the entry is for point number two. 

|o calls to Coleman, and i t link that is, has not 
so I think that has reference t\ the defense 





. Mackay had 
at is how you 

has -- his two 


attorney. 

Q Okay. So that would indicate th'a 
been trying to communicate with Mr. Coleman^ 
would interpret that? 

A Correct. Yes, that is right. And he 
calls have not been returned. / 

Q Okay. Actually let me go back little bit. 
mediately above that there are about e/ght yines beginning 
witX^what appears to be Chief Judge. /Can yoi / just read that 
v aloud, £he^section, please? / 

Beginning with item number one/ met with Chief 
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Judge? 

Q No. About halfway down the page. 

A Chief Judge asked whether defendant frould be 
involved, Don Mackay said, yes, Chief Judge said could not 
discuss ex parte, said could discuss only with counsel present 



nc^on the record. 

Q Okay. And does that refer to the nc^tjss that appear 
aboVe that on the page? 

A It does. These are subparagraphs to that heading 
that begins, Don Mackay asked for separate grand jury. 

Q Okay. The third point on the first page, can you 
just read that aloud, please? 

A Gdil U.S . attorney and reac^b^AM, United States 

Attorney>^ Manual, it looks like re re&us^ 

Q Okay. Then it appears possibly\ ftf top two lines on 



he second page, -353 might relate to that ^rd point? 

A Yes. Writing letter to judge, sh& ^11 do letter. 



ttorney . 
is io call 


I think that is referring to the United 

Q Okay. This particular point, who 
Ms. Casey? 

)o you recall what had prompte^/ this/portion of the 
Took On Tlie^ second page, /point number four? 
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(, it apfte: 


A Yes. 

Q To summarize it just briefly, it appfe^rs to be a 
discussion about investigative resources tha t / may be committed 
by the Federal Bureau of Investigation. 

A That is correct. 



Was there a — in your view at that\ time, a problem 
w£\t\i the amount of resources that the Bureau nad committed to 
theV^ investigations? 

A I think the answer is yes; and then I would qualify 
it, whether you want to call it a problem, or simply we 
recognized the need that we wanted to have more investigative 
resources placed on the investigation. Now, you are often 
.. going Lo find that prosecutors who ai*4 X nv °l ved in 
investigations never have enough resou^ces\as far as they are 
concerned. But we thought this warranted^ be>ef ing up, and that 
i/s exactly what Mackay was going about doir^g, \like a good 
^investigative prosecutor. 

Q Sure. And did you communicate tha|t tip anyone at the 
Bureau personally? 

A My recollection is that Alan Carver arid I talked 
\about that, and this was, as I recall, an ongoing discussion 
hat we had with our trial team members a/ld, I/think, with FBI 
headquarters . 

Q \^kay. Let me show you^a^- well, /let me ask you a 
question first. DcT you recall there beinj^ a situation in 
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which a defendant contacted a representative ofi the government 
during this period between November and January? 


Yes, I do. 


Okay. What do you recall about that 


situation? 


As I remember it, I think Hale called the case 


agent. Special Agent Irons, and wanted to discuss this 
s\\uation; and I think referred to, as his attorney as — may 
ha^ not had his interests -- some dissatisfaction with his 
attorney and therefore wanted to talk directly with Irons. 

Q Okay. Let me show you one page of notes. We 
reduced this, but the Bates stamp number on the copy that we 
got was cut off, so I apologize. I will identify it as 
kandwilLUji nnotes which, based on pr^or documents, appears to 
handwriting. It says, telcop v*|th Mackay, and it 
the date of December 14, 1993. 

&nd what I would like is to direct yo\jr "attention to the 
point of discussion, beginning with S£A Irons, and it 
rs that this entry here reflects what vfe were just 

That is right. 

And the first bullet, said lawye, d it looks 
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time was that 
th his lawyer’s 



Q And your understanding of that at thi 
Mr. Hale was expressing some dissatisfaction t^i 
representation of him? 

That is right. 

Okay. Based on this conversation and based on 
pr.^ Mackay ' s earlier communication that he h^d nade a couple 
of, 'at tempts to reach Mr. Coleman, who was not \r 5turning his 
cal^i, did you have some concern about the relax 
Mr. Hale and his lawyer at about December 14th of 1993? 

A I don't remember having any significant concern 
about that. My concern was more in the direction of the fact 
of the communication. 

— Q Okay . And that is somethin hat should not have 

"'correct? 

\ That is something we would pre& ot to have occur 
imply because of the difficulties it can ^au^ » for the 
/'attorneys, for the government attorneys in :ase. 

Q Sure. 

A And the disciplinary rules that vajc is State bars 
will have in place now. 

Q An attorney is not su] 

^presented party; is that corr< 

„ A That is right. 

Q \^At about the time of thi^convc rsation with 
Mackay did'you'have aff^Tconversation ^/ith Mr. Mackay about 






cate with a 


1923 


the need to communicate with Mr. Coleman to assess 



Mr. Coleman's view of his representation of Mr., Hale? 

A No , I don't remember that there wa^ ^ny 7 that I 
asked Mr. Mackay or anyone else to take any special steps 
along those lines. What I remember is, instead, again the 
'X. of the communication and our concern ~t?b$t we make sure 
t the agents be reminded that -- 

Q That they shouldn't engage in those Uiommunications? 

A Exactly. If they get those calls, they just decline 
to take them. 

Q Okay. Do you know whether Mr. Mackay had a 
communication with Mr. Coleman to say, in substance, look, 
vour auv tric ed to call the FBI agent^and he was complaining 

A I can't remember whether he 
Mr. Soro . Could I take two minutes 
Mr. Clark . Sure. 

[ Recess . ; 
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BY MR. CLARK: 

Q I am going to show you -- and again this doesn’t 
bear a Bates stamp number; we received this y^sierday. It is 
a photocopy of a telephone message slip. 

Actually, I will correct myself. It does tear a Bates 



ta/ffp number, JDA 000019, and as I said, it'^ k telephone 
m^s^age slip bearing a date of December 20th dlf 1993. This 
refects that Steve Irons, the FBI agent in Little Rock, has 
called you, and he has returned a call from you. 

Do you know what you were calling Mr. Irons about? I 
realize it was a long time ago. 

A No, I don't. It would just be speculation on my 

part 

Q .^TfTis is dated six days after\yoik learned that 
Mr ./Irons had been called by David Hale. \ Does that bit of 
information help to refresh your recollect\on\as to the 
/purpose of your calling Mr. Irons on the 20th of December? 

No. You mean, in terms of my perhaps! reminding him 
of our policy that we not deal directly with th€ — 

Q Or attempting to elicit further tajcts from him. Was 
related 'to that incident? 

I say no because I would have leftt that to the 
team. I think that was their role and Responsibility, 
sure why I would hav^^called. 

oth e r ~~occasions when yyou called Mr. Irons 


1925 


None stick out 


that you can remember? il 

A I think we had a few conversations. 
in my mind. I don't remember the subject m aster of any of 
them, but I think they were very infrequent, again, because 
the relationship primarily was case agent with case attorney. 
Q Just give me one second. \ 

Mr. Arterberry, in the period between November of 1993 
J the time when Special Counsel Fiske took over the matter, 
did you have any conversations with any member of the trial 
team concerning whether the trial date in the Hale matter 
should be -- whether the government should seek to delay that 
trial date for any reason? 

-ft IHdon't remember any conversations that focused on 
seekinq^Eo delay the trial. 

Q Okay, Were there any conversa&ioi^ that you had 
Hth any members of the trial team concerning\ the level of 
scrutiny that any proffer tendered by Mr. Hale should be 
subjected to? 

A I don't remember any discussions like that. 

Q Okay. You were aware during that timJe of the 
about whom Mr. Hale was making allegations? 





they would have includes President Clinton and 
of Arkansas? 
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Q Did you at any time have any conversation with 
Mr. Mackay or one of the other members of the/ trial team 
stating in words or substance t hat they sho uld exercise more 
caution than they might ordinarily exercise in assessing any 
information that Mr. Hale might tender, due to the status of 
\thp people about whom he might supply information? 

A I don't remember anything along those lines; and by 
th&-^way you phrased the question# that they should exercise 
caution, I think we viewed one way to move the case along -- 
Hale was the person who said he had information. We thought 
if he had an indictment, we would give him certainly every 
opportunity in resolving his problems by providing that 
_i n f o rmati o n ;i then we should follow tKat\ to the end. 

don't remember any conversa\ioXs impressing the 
attorneys with using caution or any thing\o trier than just, I 
think -- I can't even remember talking to people, to the trial 
team about ensuring that -- as with all investigations, that 
they guard the confidentiality of the investigation, this one 
was more sensitive than others, but -- in ail investigations 
they are under obligation to protect 6(e) apd do treat the 
investigation as nonpublic, but I don't re^iemb^r anything 
bout focusing on a proffer. 

Q Okay. My question was just/4 little bit different, 
ind it^fc*£ probably phrased poorj. 

In your experience asa trial attorney, you have had 



1927 


-5 


occasion to deal with people who sought to supply information 
to the government in return for a cons iderati^r at the time of 
sentencing? 



Yes. 

In the situations you had persona l dealings with, 
you or the investigators that worked for Vcu or with you 
rtake efforts to corroborate information that was being 
supplied by persons looking to benefit themselves? 

A We would do that as a matter of course. 

Q Okay. My question was, was there any conversation 
with any member of the trial team about the need to acquire 
more substantial corroboration for information based on the 
frLaLus "Of tf ffle people about whom the information was being 
supplied"" or might be supplied? 

A I don’t remember such a conversation. 

Q Okay. And did you have any personal communications 
during the period during which you were involved with the 
potential takeover, through the time -- takeover by the Fraud 
Section, so from the initial conversation wijth Mr. Carver 
through the period when Special Counsel Fi sjce tpok over the 

Hubbell, where he either w^s asking questions 
r ou inadvertently made some? comment about the 




his presence. 
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No. No. I don't think I ever met 


Okay. Thanks very much for now. That is all that I 


have . 


The Witness . Okay. In looking through tt 
if I may -- 



. Hubbell . 


ese documents. 


Mr. Clark . If there is anything you waht to clarify, go 
r^^ht ahead. 

The Witness . I think it would be helpful^ The reference 
in JDA 000042, the December 1, 1993 notes of the conversation 
with Mackay, those -- number three suggests that that is 
something for me to do, to call the United States attorney. I 
think I stated earlier that I didn't remember ever talking to 

J t e F r 

I ^m^y very well have called her ah k this. I don't have 
any'' recollection of it, but that is certk ■ a strong 



suggestion . 

BY MR. CLARK 
Q Okay. 

A You also asked me whether I had rdvie 

MacDougall memo. I don’t remember ever having 
v it, but I think I later -- and perhaps it was 

took over the recusal; I think a copy /came Anto my 
posi^ssion simply because it related what ywe were working 
\on, and Nv i4^might have some inforpialiion in ijL that would be 
hhlpful 


^ed the 

any review of 

t the time that 
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But I took your question to be one more review of signing 
off or having something to do with it before i/t went out. 

Q Okay. Actually, I did mean the ma re general, did 

you have the opportunity to read through it? | 

A At some point, I think I did see it and read it. 

Q If, in 1993, you did in fact readi^, did you at any 

t pass the memorandum on to any member of the trial team? 



U 


A I might have, but I don’t remember doing that. 

Q Okay. Was there ever a conversation that you had 
with any member of the trial team to possibly go back and look 
at the original referral in light of this new information that 
was being developed from the Hale investigation? 

-ft T^-hink the answer to that -^u^tion is, we were 

looking^cft all the referrals once we to'bk qver the recusal, 
and/l think that those, we were not doing\th^ Hale prosecution 
Yn a vacuum. It certainly was related, anoy we\ would look at 
/the entire picture, and I was simply trying to ^rtificially 
separate them. 

Q Sure. Do you have a specific recollection of a 
conversation with any member of thq trial team, in 
this earlier matter and /arlier, you know, 
reached a certain conclusion, but may we should take a 
this? 

I think the re^stfn I don’t recall the 

why is that this 


^substance 



I think 
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l j~ n< 


matter was never in the Fraud Section. It had| 
Fraud Section before, and I don't take MacDouga 
and I would not -- when I did receive it, I wbu 


ot been in the 
11 's memo as -- 
Id not have 


taken that as some action on a matter. 

We didn’t have a matter to take any action 
h^ I don't think I would have said, let's t^ke 
at, \Lt. As far as I was concerned, we were taking our first 


on, so that is 
another look 


Fraud Section 


at it because it was the first time we haa it within the 
section . 

Q Okay. To your knowledge, did anybody communicate to 

anyone on the trial team that the first referral was not worth 
reviewing, or had been found to have no merit, or anything 
along thoo e-jLines? 

A / iou are saying, did anyone i^i 
conyrfunicate that to the trial team? 

Q Yes. To your knowledge. 

A Not to my knowledge. 

Q In your view, would it have been ulnusbal to have 
looked at the matters referred to in the first referral at the 

time that the matter was assumed by the Fraud Section? 

/ 

A I think you would have to ask me /that j again. You 
st me. 

Q Okay. Let me ask you a genez ;tion. 

ur experience, had aft occasions where 

formation f rom^previous“T a't'irons jchat had not resulted 
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30 


in prosecutions was used in the course of a later 
investigation to assist in the development of/ the later 

i nve s- t i g a t i.^o n - 3 ^ 

A That is a pretty broad question. 

Q Is that something that you would - 

Yes , as a matter of fact, I haveb^en 



s that did benefit or did take into account 

□ 


involved in 
information 

tha~t had been developed elsewhere that might not have 
culminated in prosecution. 

Q Okay. So it would not be beyond the pale for 
situations to develop where some information that had resulted 
in a dead end at one point in time later on became significant 
ause of other informatic 



or useful 
other /Srmirce? 

A I think that is right. I think' 


ot talking about the MacDougall memo becau I don't see that 


as a declination, since declination to me mi 



veloped through some 


en -- and I am 


that we have a 


matter, and we have the call on it. But I thin|c 
declination -- it would not be unusual for master to be 
closed, but with the recognition that if ad >nal evidence 
oped, or if it happened to beco f ilable , that 

could be reopened and perhaps/ :uted 

sfully . 

Okay. That^i^Tt. Than i 
Can we go 
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( Recess , ] 

EXAMINATION BY MS. GARCIA: 

_Q Thank you. Mr. Arterberry, for com 


before the 


committee staff today. I appreciate your taking the time to 
\do so. 

Earlier today you mentioned that your fiisst. recollection 
of\Ahe Madison Guaranty issue came about as a result of an 
urgent report coming before your desk. Do you often in the 
general sense receive urgent reports? Do you review urgent 
reports as common practice? 

A I don't necessarily review them, but this was not 
the only urgent that I had received on a FIF matter. 

Others ,lthat is, dealing with ot^er\sub ject matter, might 

go elsewhere, but because this urgent was copied to the 
Criitunal Division, I think just in the normal course it tends 
t/o filter down to the area that has sub jectA master 
/'jurisdiction. \ \ 

Q Okay. Thank you. 

Later in your testimony, you discussed ^DA 000183. It is 
( a telecom with Kathy Kahoe dated 11-3-93. 

A Yes. 

Q I would like you to review item/ number two. Do you 
reca'U^ or have any personal knowledge to where the leaks 
regard ing^he^ Madison Guaranty^qa-se were coloring from? 

Is your question, whether I had/any information 
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myself or 

Q Or whether Ms. Kahoe communicated a^y information to 
..you regarding that issue. 


A In my notes under that item, item two, the second 

thi ng is, thinks RTC / so I think it was he r th<t apparently -- 
Kajthy Kahoe was communicating to me, I think\ vrhat the U.S. 
attorney thought, that the leaks were emanating from RTC. 

Q Do you have any recollection as to who in the RTC 
was leaking information to the press or outside the agency? 

A No, and I don't know that -- I don't remember in 
that conversation that we got into that kind of detail. 

Q Okay. Thank you. 

roTr"aTio discussed the Departme^txpf Justice referral 

datab^s^7 which I believe is maintained b^ Doris Johnson? 

A That is right. 

Q Did you instruct her to search the gatabase for any 
referrals pertaining to Madison Guaranty because the Criminal 
Division had no possession of any such referrals? 

A I think a fair answer to that que^tic n would be no. 

I think I should explain. 

The reason I asked her to check the databj se is that I 
pndered whether -- and I think this wa§/-- 1 1 is resulted from 
my meeting with Alan Carver, and agal-f, in discussing 
v referrars>^we wondered whether ^w^nad received any from the 
that had been entered into this r< ^ral database. 
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Now, we might have been prompted in part ibry the fact that 


t I think we 
referral 


we didn't have the referrals at that moment, buit 
also just thought, well, we have a significa nt 
database in the Fraud Section; let's see if there are any in 
there. If there had been, we would have had immediate access 


e Madison 



them. 

Q But prior to that time, had any of t^hje 
refVrrals come before your desk or before Mr. 'Carver's to the 
best of your knowledge? 

A Only in the form I think of that urgent. It seems 
to me that the urgent report had attached to it a referral. I 
think it was a C-0004 referral, if I am not mistaken. 

Q Sd] when you received the u^e^t report in the fall 

of 199^r^you also had the opportunity fcp f^view the 1992 
crjafiinal referral, which I believe is C-d 

A That is right. And I think when\yok say "had an 
opportunity to review," I think I did do a <^uick review of it, 
but because this was simply a f or-my-inf ormatio\a document with 



no further action, I think I did that 
put it into a file. 

Q Later -- let me retract that. 
In 1993, when you did review 
theN^riminal referral on Madison, 

\ref errar ss <^review it at the 
Mf\ MacDougall's analysis? 


review and then 


l's analysis of 
iack to the 1992 
read 
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A To compare the two? 

Q Yes. 

A No, I didn’t. 


Q Okay. Were you aware after the trial 
formed that -- retract that. 

^ b 


team was 


nitted nine 
Little Rock 


When did you become aware that the RTC 
equent criminal referrals on Madison to t^e 
U-SV attorney's office? 

A I believe it would have been during the first few 
days, the first week or two in November as we -- as our team 
arrived on site and began — and took possession of the files 
and began cataloging what they had. I think it was during 
-that peilod"|:hat -- I think that is wheh^ I got the information 
about hj jz<f many referrals. And I think N:he^e was also one 
referral that Don Mackay had learned about cfn his trip to 
Kansas City to review documents, that was still in process, so 
'when you say nine, I am not sure how many tfierd were at that 
point, but there were a number. I think thajt ip when I 
learned . 

Q Do you recall that there were 
seen submitted to the U.S. attorney's of 
^s still in progress at the RTC at that 
That is my recollection 

Q \^2kay. So while the tribal team had not reopened the 
J criminal referral, they were in the /process of 




that have 
also one that 


25 


1936 


85 



reviewing — let me just represent to you thatpthere were nine 
criminal referrals after that; they were in the process of 
rev i ew i ng t hos e nine _a nd were awar e that thg fe was another 
referral in process at the RTC? 

A That is right, but one thing I wo uld add to that is 
you referred to 0004 as having been closed, I think the 
tA^l team, the way we all looked at it was that all of those 
referrals were open and were there before us to do whatever we 
needed to do with them. 

So I don't think any referral was considered to be either 
closed or what have you. They were all in the file, and to 
the extent they provided information or leads to follow, we 
-would do itT 

Let me represent to you, then\ t^at Ms. Casey 
declined in a letter to Jean Lewis the f its t\ criminal referral 
6n Madison C-0004, so while Ms. Casey decl^nea^ that prior to 
the trial team ' s ‘formation, the trial team $ti^l had that case 
open; is that your recollection? 

A This may get complicated because ojf terminology, but 
I think the answer to your question is yes./ Ev£n after the 
\referral is declined, it is something; it does /not at that 
p\int, of course, lose any significance it it nas information 
in rt^that is useful, nor is it something that is prohibited 
\to us in'^bej^ms of reopening. / 

I think in answer to Mr. — one of Mr. Clark's questions 
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earlier, I said a declination may be on a number of different 
grounds. But if we later -- it is, it is because we have 
insufficient evidence, we may later gain evi jAence that will 
allow us to reopen the case and prosecute. 

I think the action taken is the same here. That did not 



us from using that referral in any way we wanted to. 

Q Am I correct that C-0004 was an open! referral during 
theHrial team led by Mr. Mackay investigation of Madison in 
the beginning of November of 1993? 

A That is right. When you say "open," it was right 
there with the rest of the referrals, available to do with 
whatever we wanted to. 

Ukcly . Thanks for clarifying >fcat. 

-"also reviewed earlier to the d'fcu ?nt with the Bates 
zfers FBI 00000948 through -950. You < »nded this meeting; 
that correct? 

A The meeting of November 18, 1993? 

Q Correct. 

A Yes, I did. 

Q Had the White House, to the b 

requested documents or information 
Jiistice, including the FBI, regarding a 
mattes with Mr. Hale or Madison 
^am not aware of 

000354 It is a meeting, it 





ur knowledge, 
Department of 
nvestigative 


You also reviewed 
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is your handwritten notes of 11-30-93, and at flhe top I 
believe it reads, meeting regarding Little Rock recusal? 

A Vpg / 

Q You stated earlier that you made the notation, Hill 
inte rest, which is followed by LaFalce, SBA , ard Gonzalez, 

in part. You stated that you took this notation because 
o ^complications that might arise if the Hill ’did open an 
investigation regarding Mr. Hale or Madison Guaranty. 

Could you just describe to me the types of complications 
that might arise from opening such an investigation? 

A The complications that could arise in any kind of a 
parallel proceeding would -- I guess the most difficult would 
“have to do "vjith questions of immunizing\witnesses , witnesses 
who w^re being reluctant to testify wib^ou^ such protections 
ai>d the impact that could have on any pot^n^ial cases that we 
night be investigating. Beyond that, I thlnk\there is just 
the practical problem of, or problems of, iVite^f erence in 
terms of everyone seeking documents from the same source or 
trying to obtain access to witnesses, and tie confusion that 
can create with counsel for those people in/ wondering how to 
K respond to each one. It simply presents t^ne prosecutors a 
^ch more complicated set of circumstances to /deal with in 
tryltig to gain evidence, documentary^evidencp , and also 
\ talking tro^jwitnesses . 

Ms. Garcia . Mr. Arterberry, thanky^ou very much. That 
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is all I have right now. 

The Witness . Thank you. 

Mr. Soro. I just have a couple questio n^ . 

EXAMINATION BY MR. SGRO: 

Q Earlier Mr. Clark referred your attention to 



ument 000352 through -353. I believe thev\ are handwritten 
s of a 12-1-93 telephone conference with Don Mackay. 

A Yes. I have those. 

Q At the bottom of that document where it is numbered 
3/ could you just read it for me? 

A Yes. Number three, call United States attorney and 
read United States Attorney's Manual re recusal. 

■Q And that is continued on thfe following page, that is 

000353 > ^i : /hat does that say at the top^of 'the page? 

A I can’t decipher the first woray something writing 


g to? 



letter to judge, she will do letter. 

Q Do you remember what that is refet 



A I have only the vaguest of recollejctipns that this 
may simply have been a notice that the Uniteid States attorney 
wanted to give to the court on the change of responsibility 

handling of the case, that is, from hex} office to the 
apartment of Justice headquarters component 

which you set forth -- the prc i&ions of dealing 
e set forth in the Attorm 's Manual? 

That is right, procedures for pec sal are set out in 
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the court know 
matters , so 
cketing? 


the United States Attorney's Manual. 

Q So it is simply to let the judge and 
that the U.S. attorney's office may recuse f rom 
there is no confusion with future notices or doc 

A That is correct, because this was a total recusal; 
entire office was to be out of the matter. 

Q You had also said, or I guess Mr. Clairk had 
questioned you concerning the communication between David Hale 
and Agent Irons which occurred was direct communication from 
Hale to Irons; and he had asked you whether or not you or 
Mr. Mackay had contacted Hale concerning the relationship he 
purportedly had with his defense counsel. If I am misstating 
that, pleasel feel free to clarify. 

Clark . I am not sure if it w^s tfale or Hale's 
layyer. I know I asked the question about a\ communication 
6ith Hale’s lawyer. I am not sure about H^le\ 

BY MR. SGRO: 

Q I am sorry, whether you communicated 
to Agent Irons that Hale may be dissatisfied wi 
representation, and I believe you said that/you 
\any such conversation took place; is that tight?? 

A That is right. I had -- I don/t remember having any 
conversations with his attorney. I apr not sure I had any 
\contacts>«^h his attorney, but^Kaon’t remember any specific 
corrversations Mackay had with Coleman ab^ut that precise 


iale's concerns 
h Coleman's 
don't believe 
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subject . 

Q Let me ask you, as a general rule, is it Department 
of Justice practice to ensure that, a d efendant is getting 
along well with his attorney? 

A No, no, it would not be. 

And that -- in the many cases that \vc 



rvised or handled have there been communica 


u have either 
tions, have you 

had""any communication with defense attorneys to communicate to 
them that their clients may not be happy with their services? 

A I can't remember that I have ever had such a 
communication . 

Q Thanks. 

1 Deliejve you testified to this^eaXlier . Mr. Clark was 

asking^ou about this area, but I justVar^t to confirm. There 
wezb a number of questions dealing with D^pa^rtment of Justice 
and White House communications. To your k^ow^edge -- well, I 
will ask you a series of questions. 

Have you communicated — during the period of time when 
the Fraud Section had the Madison Guaranty mattbr, did you 
communicate at all with anybody in the White Hojuse concerning 
\the progress or content of the investigation? 

A No. 

To your knowledge, did anyoKe on the team of 
\attorney^bhat -- including Mac Jta^C Bostwigx, and Nixon have 
direct communication with the White House concerning the 
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content of the Hale or Madison Guaranty investigation? 

A No. 

Mr. S ar o-r — That i s all I hav e- — Thanks'."" 

Mr. Clark. Okay, just a very few more. 

jh ^- Witn ess ■ — Y es- , — sir . 

BY MR. CLARK: 

Q The JDA 000183, the single-page handv 

dated November 3rd, there is no indication on this document 
that Ms. Casey is in fact going to recuse herself or has been 
recused . 

My question is, and it is somewhat speculative, but if 
you had been told that information, do^you think you would 
on this document? 

If Ms. Kahoe had told me that*\ 

Yes . 

I think so. 

Okay. And again I understand that! 





somewhat 


speculative, but that would be a kind of significant event; is 
that fair to say? 

A It would have, but I don't mean tcf suggest to you by 
that that that would have been the first i/iklinq that I would 
ha^e received that there was a possibility of Recusal. 

I understand. I am just tpking to /fclace this in 
Jus^T^^again, , to yoiyt knowledge, 

working in the executive office? 
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A She was 

Q At that time? Okay. Was Mark MacDdu 

employed-. by. the Department — in -November of L-9-4 3 

Section assumed responsibility for this matter 

A I think so. Mark is no longer wi th t 

has gone back into private practice. I ca 
i' eems to me it was 1994 when he left, but 
a clear recollection on that. 

Q Do you recall if there was any discussion of 
possibly including him on the trial team or not including him 
for some particular reason such as a prior commitment? 

A I don’t remember discussing Mark one way or the 

ow we would assemble 



gall still 
when the Fraud 
if you recall? 
he Department; 
t remember -- 
just don’t have 



bit on what 
g you about 
fair to say — 


'“other at tnej time we were brainstorm! 
the t^atnT 

/ Q Lastly, just to follow up a lit^ 

Mr. Sgro said about the questions he was as 
Mr. Hale's communication to Mr. Irons, 
well, not fair, withdrawn. 

Did you infer from the fact that Mr. Ha(le was apparently 
out to Mr. Irons that this was an indication that he 
still interested in pursuing cooperation wilth the 

think I would say yes, I tnought /that was a 
didn't know ho^^-mtoch of one/ 
is no Department of Justice policy to 



25 


1944 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13! 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 



]t is generally 


discourage the efforts of persons accused of crimes to attempt 
to benefit themselves by supplying information to the 
g o ve r nment about possible cr iminal a c tivit ies t}y other people, 
is there? 

A No-, — I-think it is to t h e c o ntr ary 

their interests if they have information a'bcjut possible 
ci\Lipes, evidence about possible criminality; ii| they provide 
that to .us, it is generally going to be to their benefit. 

Q Is it fair to say that there are innumerable 
successful prosecutions that have as their starting point 
information provided by persons who are themselves the subject 
of criminal charges or subjects of investigations? 

Ijthink that is a fair stac$m#xjt. 

Clark . Okay. That is it. 

Ms. Garcia . I have a couple. 

BY MS. GARCIA: 

Q If Mr. MacDougall, Mark MacDougall 
considered during your consideration of a t^am 
Madison investigation. Was that because hejwas 
competent trial attorney? 

absolutely not, no. I think' he \fras -- assuming 
and I think all during his' tenure, whenever it 
viewed as one of our more capable people — 
bright, anda^sutfcessful prosecutor. So, no, 
not changed. 
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Q Is it possible that he was not considered for the 
trial team because he might have been tied up /with other 
cases , — or- his sch e dul e- was n o t pe rmitting him to take on an 
investigation at that time? 

A I-t-is a p ossibilit y . 1 - a m . goi n g^to be speculating; 

on’t know. It could have been that. \ 

I think he -- assuming he was still at the Fraud Section 
at that point -- I think he was in Boston, and I just don’t 
remember what his case work was at the time. At this point, I 
am unable to really attach even a month, or a year, much less 
a month, to his departure. 

Ms. Garcia . Okay. Thank you. ^appreciate your 
attempting^!? answer the question. Thank you. 

SGRO: 

Q Is it fair to say that the -- s&riJ^e that. 

Is it fair to say that the overwhelming ntajority of 
represented parties make their proffer, if dny,\ through their 
attorney rather than directly to the Department of Justice? 

A I guess I would answer that with spying it has been 
my experience that customarily we start off witfi an attorney 
proffer as a prelude to a proffer directl the 

individual . 

But the contact is made thp ( defense counsel? 

A "Ab&Qlutely. 

Mr. Soro . Thank you. 
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U. S. Department of Justice 

Criminal Division 


Washington, D.C 20530 


November 7 , 1995 


Thomas Clark, Esquire 
Senior Counsel 

Investigations and Oversight 
Committee on Banking and 
Financial Services 
U.S. House of Representatives 
Washington, D.C. 20515-6050 

Dear Mr. Clark: 

The following errata are noted in the transcript of my 
deposition of Wednesday, September 27, 1995: 

1. P. 5, line 13: delete "payment" and replace with "payments"; 

2. P. 8, line 3: add "fraud" as third word on that line; 


3. 

P. 

10, 

line 

19: 

delete 

"Patrol" and replace with "Control"; 

4. 

P. 12, 
"EOUSA 

line 

ii • 

18: 

delete 

"either USA" and replace with 

5. 

P. 

13, 

line 

22: 

delete 

"is" and replace with "was"; 

6. 

P. 

18, 

line 

12 : 

delete 

"is" and replace with "was"; 

7. 

P. 

20, 

line 

25: 

delete 

"looking" and replace with "talking"; 

8. 

P. 

28, 

line 

14: 

delete 

"look" and replace with "looking"; 

9. 

P. 

30, 

line 

7: 

delete " 

'appeared" and replace with "appears"; 

10. 

P. 

30, 

line 

25: 

delete 

"of" and replace with "for"; 

11. 

P. 

38, 

line 

8: 

delete " 

•quill" and replace with "will"; 

12. 

P. 42, line 
"conspiracy 1 

25: 
• . 

delete 

"conspirator" and replace with 

13. 

P. 

43, 

line 

16: 

delete 

"allowed" and replace with "aloud"; 
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14. 

P. 

44, 

line 7: 

delete "changes" and replace with "charges"; 

15. 

P. 

49, 

line 25: 

delete "were" and replace with "work"; 

16. 

P. 

51, 

line 14: 

: delete "House" and replace with "Hale's"; 

17. 

P. 

55, 

line 9: 

delete ", and" and replace with "that"; 

18. 

P. 

on 

55, 

line 11: 

delete "imagined" and replace with "passed 

19. 

P. 59, line 18: delete "was on" at beginning of line and 

replace with "of"; 

20. 

P. 

70, 

line 7: 

delete ", as"; 

21. 

P. 

71/ 

line 20: 

delete "will"; 

22. 

P. 

78, 

line 17: 

add "not" between "trying" and "to"; and 

23. 

P. 

86, 

line 2: 

delete "it is, it" and replace with "if it" 


In references to Mr. G. Allen Carver, Jr. throughout the 
transcript, his first name should be spelled "Allen", not "Alan" 


Sincerely, 



Deputy Chief, Fraud Section 


cc: Joe Reilly 

Robert Giuffra 
Lance Cole 
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DEPOSITION OF JAMES M. COTTOS 
IN RE: S. RES. 120 


WEDNESDAY, OCTOBER 18, 1995 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

Deposition of JAMES M. COTTOS, called for examina- 
tion pursuant to notice of deposition, at 9:39 a.m. in Room 124 of 
the Dirksen Senate Office Building, before CARMEN BUNCH, a 
Notary Public within and for the District of Columbia, when were 
present: 


MICHAEL P. O'CALLAGHAN, Esq. 

Majority Associate Special Counsel 
JAMES S. PORTNOY, Esq. 

Minority Associate Special Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 

LORI Y. VASSAR, Esq. 

Office of Inspector General 
Resolution Trust Corporation 
1735 North Lynn Street 
Rosslyn, Virginia 22209 


ALSO PRESENT: MEGAN H. TINKER 
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PROCEEDINGS 

MR. O’CALLAGHAN: This deposition is 
conducted pursuant to Senate Resolution 120. The 
resolution establishes special committee administered 
by the banking committee to conduct an investigation 
involving Whitewater Development Corporation, Madison 
Guaranty Savings and Loan Association, Capital 
Management Services, Inc., Arkansas Development 
Finance Authority and other related matters. 

Off the record. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Back on the record. 

Section (l)(b)(2)(e) of the resolution 
authorizes investigation whether the report issued by 
the Office of Government Ethics on July 31, 1994 and 
related transcripts of deposition testimony, were 
improperly released to White House officials or 
others prior to their testimony before the Committee 
on Banking, Housing and Urban Affairs pursuant to 
Senate Resolution 229 of the 103 Congress or were 
used to communicate to White House officials or to 
others confidential RTC information relating to 


Madison Guaranty Savings and Loan Association or 
Whitewater Development Corporation. 

EXAMINATION 
BY MR. O’CALLAGHAN: 

Mr. Cottos, when were you required to 


Q 

testify? 

A 

Q 

A 

Q 


When was I notified? 

Correct. 

October 6. 

This deposition is being taken in advance 
of public hearings which will likely take place at 
the end of October, beginning of November. We’re 
going to ask you a series of questions, ask you to 
testify under oath. If you don’t understand a 
question, let me or Mr. Portnoy know and we will 
rephrase them for you. If you need a break, let me 
know. I’d be happy to accommodate you. 

A Fair enough. 

Q The stenographer will prepare a record of 

questions and answers. The deposition will be 
treated as committee confidential until the 
commencement of the hearings. I would also ask that 
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5 

you treat the substance of the deposition as 
confidential as well. 

Prior to the hearings you will receive a 
letter from the committee telling you that you may 
come to the Senate to review the transcript of your 
deposition and make note of any corrections for 
transcription on an errata sheet. 

If you are called to testify at the public 
hearing, you will be permitted to have a copy of your 
deposition transcript four days in advance of your 
testimony. 

You may be represented by counsel. Are you 
represented by counsel today? 

THE WITNESS: Yes, I am. 

MR. O’CALLAGHAN: Would counsel please 
state your name for the record. 

MS. VASSAR: My name is Lori Vassar. I 

represent the Office of Inspector General regarding 
any production of documents and any subsequent 
discussions based on those documents. The Office of 
Inspector General continues to raise any privileges 

and exemptions that it might have with regard to 

6 

third parties. This is not to be considered a 
waiver. 

MR. O’CALLAGHAN: Thank you. Objections to 
the form of questions will be noted for the record. 

Counsel may object on grounds of privilege or 
relevance. The committee chairman may rule on 
objections where the witness refuses to answer a 
question. 

Would you please swear the witness. 

Whereupon, 

JAMES M. COTTOS 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. O’CALLAGHAN: 

Q Would you please state and spell your full 
name for the record. 

A My name is James M. Cottos, C-o-t-t-o-s. 


Q Your present business address? 

A 1201 Constitution Avenue, Room 7320 -- I’m 
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1 sorry, Constitution Avenue, Northwest, Room 7320, 

2 Washington, D.C. 20004. 

3 Q And who is your present employer? 

4 A Department of Treasury, Office of Inspector 

5 General. 

6 Q And what position do you currently hold? 

7 A I am the assistant inspector general for 

8 investigations. 

9 Q Could you give me a brief overview of your 

10 employment history since you graduated from college. 

11 A Since I graduated from college, I worked 

12 for the United States Postal Service for 2-1/2 

13 years. I became a United States postal inspector in 

14 June of 1976, and I worked there until July of 1979, 

15 when I switched to the Department of Health and Human 

16 Services, Office of Inspector General, and I worked 

17 there until December of 1992, when I transferred to 

18 the Department of Treasury, Office of Inspector 

19 General. And 1 have been there ever since. 

20 Q And could you describe your educational 

21 experiences. 

22 A I have a bachelor, BA degree in psychology, 

8 

1 from the University of New Mexico. 

2 Q And what was your employment position March 

3 through August of 1994? 

4 A I was the assistant inspector general for 

5 investigations at the Department of Treasury, Office 

6 of Inspector General. 

7 Q And who did you report to during that time 

8 period? 

9 A Robert Cesca, who was the deputy inspector 

10 general and acting inspector general. 

1 1 Q Did you have anyone that reported to you? 

12 A I’m sorry? 

13 Q Did you supervise anyone? Did anyone 

14 during that time period report to you? 

15 A Yes. The entire office of investigations 

16 was my responsibility, and that consisted of 

17 approximately 48 people. 

18 Q What positions were contained in the office 

19 of investigations, if you could give me a 

20 description? 

21 A Well, I had a deputy, deputy assistant 

22 inspector general for investigations. I have four 
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regional inspector generals located in Washington, 

D.C., Chicago, Houston and Los Angeles, agents in 
each of those regions. And then I have three desk 
officers in headquarters. 

Q What was the name of your deputy in March 
through August 1994? 

A Raisa, R-a-i-s-a, Otero, O-t-e-r-o, 

Cesario, C-e-s-a-r-i-o. 

Q Did you have any other supervisors or 
anyone else to report to other than Mr. Cesca? 

A No, I did not. 

Q Are you aware of the committee’s document 
request to the Office of Inspector General for 
Department of Treasury? 

A Yes, I am. 

Q Did you search for responsive documents, 
notes, reports, memoranda? 

A I made all the documents available to the 
person responsible for compiling those documents, 
yes. 

Q But you conducted a search? 

A Well, we’ve put — the search has been done 

10 

several times of our records, so what we have done is 
put the records back in one area in our file room, in 
our secure file room, and that’s where all the 
records are kept. 

Q Have all responsive documents been 
produced? 

A To the best of my knowledge, yes. 

Q Have you spoken with anyone other than your 
counsel prior to the deposition regarding the 
deposition? 

A No, I have not. 

Q Could you describe the relationship of the 
Office of Inspector General, and with regard to the 
rest of the agency regarding its independence, how 
it’s set up? 

A The office itself as far as 
responsibilities or -- I’m not sure exactly what 
you’re looking for. 

Q I’m looking for the — what its 
responsibilities are with regard to the Department of 
Treasury. 

A Okay. The responsibilities of the Office 
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11 

of Inspector General at Treasury are for conducting 
investigations of GS-15s and above at the four law 
enforcement bureaus, that’s Bureau of Alcohol, 

Tobacco and Firearms, U.S. Customs Service, U.S. 

Secret Service and the IRS, and also conducting any 
investigations of complaints about the internal 
affairs or inspection offices of those law 
enforcement bureaus, and also responsibility for any 
fraud in any of the other bureaus within the 
Department of Treasury. 

There are eight other bureaus. Any fraud 
allegations in those areas. That’s the 
responsibility of the inspector general. 

Q During the time period March through August 
of 1994, how much daily or weekly contact did you 
have with Mr. Cesca? 

A Daily. 

Q How many times a day? 

A It would vary. I would say anywhere from 
one to three or four. 

Q When did you first hear that the Office of 

Inspector General was requested to conduct the 

12 

investigation into possible improper White House 
Treasury contacts? 

A March of 1994. 

Q And how did you become aware of that? 

A Mr. Cesca told me -- I believe he showed me 
a letter that had been faxed to him from Congressman 
Wolf requesting an investigation of the 
Treasury- White House contacts and asking for an 
investigation of those actions. 

Q And what form did the request come in? 

A I believe it was a letter from Congressman 
Wolf directly to Bob Cesca as the inspector general. 

Q But Mr. Cesca’s request for you to conduct 
the investigation, was this a face-to-face meeting, 
over the phone? 

A It was a face-to-face. I think he called 
and — called a meeting for myself, and at that time, 
the assistant inspector general for audit, Jay 
Weinstein, and we met in Mr. Cesca’s office, in the 
IG’s office, to discuss this matter. 

Q And was this the same day that he received 
the letter from Congressman Wolf? 
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13 

A Yes, it was. 

Q Would that be March 4, was it? 

A If that’s the date of the letter. 

Q Could you give me an idea of what the 
specific discussions were at that meeting? 

A Well, the specific discussion was how we 
were going to approach it. I said it was very clear 
it was an investigative matter, not an audit matter, 
and that we could do that, we could conduct the 
investigation by interviewing all the appropriate 
people involved. 

Q Did anyone suggest it was an audit matter? 

A There was — there has been a history in 
Treasury Department of some other matters that had 
been resolved. For instance, Waco had assigned one 
auditor and one investigator. The White House 
security had auditors and investigators assigned, so 
there was a discussion about that, about whether 
audits should be involved. And I said that no, that 
I felt it was an investigative matter, and Mr. Cesca 
agreed, Mr. Weinstein agreed. 

Q They both agreed to that? 

14 

A Yes, they did. 

Q Did you have a subsequent discussion about 
strategies or plans for ways of running the 
investigation, other than whether it should be an 
audit or investigation? 

A Not at that time. I think — this was on a 
Friday that we had this meeting, and basically Bob 
asked me to think about it over the weekend and give 
him a plan on Monday of how I intended to approach 
the investigation. And subsequently, I believe it 
was Saturday in the paper, Mr. Fiske came out and 
asked that any inquiries be held off until the 
independent counsel was through with their grand jury 
investigation. 

So basically I was given the assignment 
Friday and it was taken away Saturday, so by the time 
we talked on Monday, it was a matter of we’re on hold 
until the independent counsel allowed us to get back 
into it. 

Q So you were able to enjoy that Sunday. 

(Laughter.) 

Did the office receive any request to 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1957 


15 

conduct the investigation from any other source other 
than Congressman Wolf during March of ’94? 

A I believe the Secretary had asked the 
Office of Government Ethics to give him an opinion 
about whether there were any problems with these 
discussions, and I don’t remember the dates, but I 
know that the Office of Government Ethics went back 
to the Secretary and asked that the Treasury Office 
of Inspector General and RTC Office of Inspector 
General do the investigation because OGE is all 
attorneys and they do not have investigators, so I’m 
not sure of the time frame, but it would have been 
around that same time. 

Q With regard to the possible OGE analysis 
with an inspector general -- Treasury inspector 
general’s assistance, were there any discussions in 
April or May in anticipation of doing investigation 
for OGE? 

A Not that I’m aware of. We were just on 
hold. I mean, there was constant - there may have 
been a question at a staff meeting or at some other 
meeting, saying do we have any idea if we’re going to 

16 

have a go or not, but that was all until we got the 
permission to go. 

Q I just would like to show you some 
documents to maybe help refresh your recollection. 

A Okay. 

Q I’m showing you a two-page document, 
interoffice memorandum dated 13 May 1994, Bates 
stamps 330 and 331. It’s from Francine Kemer to 
James Cottos, Raisa Cesario and cc to Robert Cesca, 
and subject, discussion on Whitewater. Take a moment 
to review that and let me know when you’ve had a 
chance to read through it. 

Excuse me. I’ll give you this copy. 

(Witness reviewed the document.) 

A 1 don’t specifically remember the document, 
but I’m sure I probably received it. 

Q Do you recall being informed about a 
meeting between Francine Kemer, Bob Cesca, Dennis 
Foreman and Ken Smallsbach in May of ’94? 

A Just based on this E-mail. Obviously I 
wasn’t present and I don’t believe I was told 
beforehand about the meeting. 
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Q So you don’t have any independent 
recollection of being told about the meeting? 

A No, I don’t. 

Q Do you recall Mr. Cesca in May of ’94 
stating that he could — his thoughts were that OIG 
could complete an investigation within three to four 
weeks? 

A Yes, we had had that discussion. Bob asked 
me how much time 1 thought I would need, and based on 
the information I had, I said — I told him I felt we 
could do that in three to four weeks. 

Q When did that conversation take place? 

A Probably back in March when we first talked 
about the request that had been received from 
Congressman Wolf. 

Q What was the basis of that opinion, of the 
three- to four-week time period? What were you 
relying on in a factual context? 

A What we knew then was about three different 
meetings at the White House. That’s the information 
we had, basically, and I said, you know, to be able 
to talk to the people that attended those meetings 

18 

and find out what happened, I didn’t think that would 
take us months. 

Q With regard to the contacts that were 
finally revealed, would your assessment have been the 
same with regard to how long it would have taken you 
to run the investigation? 

A I don’t know if I can answer that. I 
think, you know, you follow it, it’s like any other 
investigation. You don’t really know until you get 
involved, but I think we had decided we were going to 
interview everyone as quickly as possible. 

Q Do you recall the first meeting or 
communications you had with regard to anticipating 
conducting the investigation with regard to White 
House Treasury contacts during that time period? 

A I think it was at a staff meeting when it 
was relayed that we had been given the go-ahead. I 
guess that was in June. 

Q Would that have been June 22? 

A Yes. 

Q Of 1994? 

A Yes. 
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Q Could you tell me what the substance of the 
staff meeting was with regard to the investigation or 
potential investigation? 

A Well, I think we were given the — we were 
told that we were finally going to have access to the 
documents. I believe we were told by June 29 we were 
going to get the documents and the go-ahead from the 
independent counsel from Mr. Fiske’s office. 

Q How did you all find out that you were 
going to have access to the documents? 

A I think that came in a phone conversation. 

I was told by Bob Cesca and Francine Kemer at the 
staff meeting. I guess Bob talked about it at the 
staff meeting. I didn’t talk to anybody about that, 
so I don’t know exactly. I assumed from 
conversation. 

Q Did they tell you how they became aware 
that the documents would become available to OIG? 

A I don’t recall specifically. 1 thought 
that the documents were going to be turned over to 
us, and I don’t know -- I guess Treasury had them, 
the Office of General Counsel for Treasury had them 
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at that time, but I don’t know specifically. 

Q Had you personally had any discussions with 
anyone at the Office of General Counsel and Treasury 
about documents? 

A No, I had not. 

Q Anyone at the White House? 

A No, I had not. 

Q Okay. So I stopped you in the middle of 
your discussion. You can continue. 

A At that meeting, that’s when it was brought 
up, Francine had gone to a meeting at - 

Q When you say Francine — 

A I’m sorry, Francine Kemer. 

Q What’s her position? 

A She was the counsel to the inspector 
general. She had gone to a meeting at the Office of 
Government Ethics to meet with them to find out the 
issues that we needed to address in our investigation 
to resolve this matter; in other words, this was not 
a criminal investigation. The independent counsel 
had conducted a criminal investigation. 

Ours was an inquiry into these contacts, 
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the ethical — if there were any ethical violations 
by these contacts, so we needed some direction from 
OGE as far as issues to be addressed, what we were 
trying -- what we needed to get into in our 
investigation. 

She had attended a meeting at OGE, and she 
told us about that at this staff meeting. That’s 
where I first brought up the question about whether 
she should be involved or not in the investigation. 

Q And what questions did you raise? 

A Well, I was concerned because she was not 
an independent counsel to the IG. She was part of 
the Office of General Counsel for the department, and 
therefore, I raised the question, since Jean Hanson, 
the general counsel, was one of the people involved 
in the contacts, that if it would be appropriate for 
her to take part in this investigation. 

Q And who did you raise this issue with? 

A I raised it to Bob Cesca. 

Q What was his response? 

A His response was that he felt she should 

continue to be involved because we needed her legal 
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advice. 

Q What was your reaction to that? 

A I disagreed. I felt that especially when 
we got into the discussion about the RTC, that we 
were going to do this jointly with the RTC general 
counsel, that they had attorneys, Pat Black, and also 
since OGE consisted of all attorneys, that I didn’t 
think legal opinions would be a problem for our 
investigation. 

Q I’m sorry, you said OGE consisted all of 
attorneys? 

A OGE, Office of Government Ethics, was all 
attorneys, and that’s who we were doing this for, so 
if we had any questions about legality, we could 
always talk to OGE. Or on the other side, we had 
RTC, Office of General Counsel, that we could go to 
for legal advice if there were any questions. So I 
felt we had adequate counsel available to us. 

Q And what was Mr. Cesca’s response to that? 

A He said that she was going to be involved, 
period. That was his decision. 

Q Did he give any other specific reasons why 
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1 he insisted upon Ms. Kemer being involved? 

2 A No, he didn’t. 

3 Q Have you since learned he had any other 

4 reasons other than the reasons stated, that he 

5 thought you needed legal counsel? 

6 A No, not really. I think that’s when 

7 they — I guess he and Francine talked about putting 

8 something together, a document together, to 

9 legitimize her involvement, which they subsequently 

10 did. 

1 1 Q Just to go back to the June 22 staff 

12 meeting, who was in attendance at that meeting? 

13 A Basically, and I don’t know specifically, 

14 but generally it was each of the assistant inspector 

15 generals and the budget officer and usually each of 

16 the deputies, the deputy assistant inspector 

17 generals. That was the usual group at those 

18 meetings. 

19 Q How many people was that normally? If you 

20 don’t know exactly, you can give me an approximate 

21 number. 

22 A I would say approximately 10 to 12 people. 
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1 Q Other than the issue with regard to your 

2 concerns about Ms. Kemer’s participation in the 

3 investigation, did you have any other subsequent 

4 discussions regarding the impending investigation you 

5 were going to — 

6 A I don’t know. I could look at my notes and 

7 tell you. 

8 Q I would like to show you what’s been marked 

9 a three-page document, Bates stamps, 444, 445 and 

10 446. Take a moment to review it and I’ll ask you 

1 1 some questions. 

12 (Witness reviewed the document.) 

13 Have you had an opportunity to review 444 

14 through 446? 

15 A Yes, I have. 

16 Q Have you ever seen this document before? 

17 A I prepared that document. Those are my 

18 notes, my handwritten notes. 

19 Q Does anyone else’s handwriting appear 

20 anywhere on the document? 

21 A No. 

22 Q 1 would like to direct your attention to 
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the Bates stamp. 

A Other than the initials in the comer, yes. 

Q After reviewing this document, does it 
refresh your recollection of the specific discussions 
that occurred regarding the investigation that the 
Office of Inspector General was going to conduct for 
OGE? 

A Yes. 

Q And what other discussions took place? 

A Well, I think the other -- the article, it 
was discussed about what exactly the scope of our 
investigation was going to be and the fact that we 
were going to concentrate on the communications 
between Treasury and the White House, and then we 
talked about getting the names of the people that 
were going to be involved. 

Q With regard to limiting scopes of 
communications between Treasury and the White House, 
were there any other communications that were 
initially discussed looking at? 

A Well, I think initially, and again, this is 
going back a little bit, but I think we were talking 
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about meetings. And when we talked about starting 
this, at that time we were saying -- deciding that we 
were going to cover all communications, so that would 
be phone calls, E-mails, faxes, any kind of 
communications, that that would be included in the 
scope. That’s what the discussion was. 

Q I would like to direct your attention to 
the first page of the document, and underneath, 
there’s an entry there with brackets around it. It 
says "Nussbaum in Italy." 

A Yes. 

Q There are three items there. I would like 
you to -- if you could read those for me and explain 
to me what those refer to. 

A The first item says "Private counsel will 
demand to be present." I think the initial response 
for the White House people to be interviewed was that 
we were told that they would request that private 
counsel be present during their interviews. The 
second item was that the White House had reviewed the 
Treasury papers. I don’t know — I still don’t know 
what "No copies laptop" - I don’t have a clue what I 


1963 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


27 

was talking about when 1 wrote that. I really don’t 
remember. 

Q When you said "White House reviewed 
Treasury papers," what specifically does that refer 
to? 

A I think that would be the documents that 
had been turned over to — there was Treasury 
documents that had been handed over to the 
independent counsel and the house banking committee 
was asking for documents at that time. I’m not sure 
if the Senate committee had asked for documents at 
that time, so I’m not sure which papers we were 
talking about, but it was one of those document 
requests that had been responded to. 

Q Without respect to - those are papers 
related to the White House Treasury contacts? 

A I think it was documents that had been 
taken -- there had been a review of Treasury, not 
conducted by us, about a request for documents 
concerning contacts, and I believe that was based on 
the independent counsel. Maybe it was back in March, 

I don’t know, but those are the documents that I 
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believe are being addressed there. 

Q Okay. And was the White House asked to 
hold off doing any kind of investigation by Mr. Fiske 
during this time period? 

A I don’t know. 

Q If you could review the next line for me. 

A Next one is "Treasury reviewing White House 
papers." The White House had also produced documents 
to the independent counsel, and the Office of Special 
Counsel for Treasury was reviewing those papers. 

That’s what we were told. That’s what Francine told 
us at this meeting. 

Q Okay. Who is the Office of Special 
Counsel? 

A That was headed up by Jean Hanson at that 
time. 

Q And for what purpose were they reviewing 
those documents? 

A i really don’t know. That was just 
information that was passed to us at the meeting 
because we were going to need both sets of documents 
in order to do our investigation, so that’s what I 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1964 


29 

was concerned about, was how quickly we were going to 
get the documents to be able to start our review. 

Q So this doesn’t refer to OIG reviewing 
documents in anticipation of investigation; is that 
correct? 

A It does not, no. 

Q Have you since learned why the Office of 
Special Counsel was reviewing White House papers at 
this time? 

A No, I didn’t. 

MR. O’CALLAGHAN: Off the record. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Back on the record. It 
was just brought to my attention when I was speaking 
with Mr. Cottos I was referring to Treasury Office of 
Special Counsel when it should have been Office of 
General Counsel with reference to Ms. Hanson and 
general counsel’s review of White House papers. 

BY MR. O’CALLAGHAN: 

Q Is that correct? 

A That’s correct. 

Q I would like to show you a document that’s 
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been Bates stamped 1 1309 and 11310. It’s somewhat 
difficult to read the Bates, but I believe those are 
correct. Take a moment to review that and let me 
know when you’ve had a chance to look at it. 

(Witness reviewed the document.) 

A Okay. 

Q Have you seen the document Bates stamped 
11309 and 11310 before? 

A No, I don’t — I don’t believe I have. 

Q Do you know whether it’s a Treasury IG 
document? 

A No, I don’t. 

Q I would like to have you look at document 
Bates stamped 1 1344 and 1 1345. Take a moment to 
review that and let me know when you’ve had a chance 
to review it. 

(Witness reviewed the document.) 

A I’ve never seen that document. 

Q Thank you. It makes the questioning easy. 
Actually, I would like you just to take a look at the 
document anyway. There’s a bulleted paragraph about 
a third of the way down which begins with "Questions 
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1 for Francine." The second item there says ’’Treasury 

2 attorneys need to know what Treasury witnesses know 

3 in order to prepare Secretary and Treasury witnesses 

4 for Congressional hearings.” 

5 Have you ever heard that sentiment 

6 expressed during the time period March through the 

7 end of June 1994? 

8 A I’m not sure if it was between March and 

9 June. I certainly heard it before we were — before 

10 the end of July, before the report was finished. 

1 1 Q And where did you hear that from? 

12 A From Francine, Francine Kemer, in 

13 discussing access to the transcripts and what should 

14 be done with the transcripts as far as prepping the 

15 Secretary for his testimony. 

16 Q And what were the substance of those 

17 discussions? 

18 A Well, the substance was that Francine felt 

19 that we needed to give the transcripts to Office of 

20 General Counsel for Treasury in order for them to 

21 prepare testimony for the Secretary. 

22 Q And what were your feelings on that? 
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1 A I’m an investigator. I don’t believe you 

2 should give deposition transcripts to anyone. That’s 

3 why in the course of this whole thing, I didn’t 

4 approve of anyone getting the transcripts other than 

5 the witness themselves to get the transcripts in 

6 order to see if there were any major problems in the 

7 transcription, so I disagreed with anyone getting our 

8 transcripts other than the witness themselves. And I 

9 maintain that position throughout this whole review. 

10 Q When did Ms. Kemer first express to you 

1 1 her desire to provide Office of General Counsel with 

12 transcripts? 

13 A Probably after we started doing the 

14 interviews. I think the first interviews were July 

15 6, so sometime after that when we started talking 

16 about getting them, because it was my idea the only 

17 way that I felt that we could get this done in a 

18 timely manner was to have a court reporter there to 

19 record them and to pay to get the transcripts the 

20 next day because of the number of interviews we had 

21 in the short time frame, rather than having the 

22 agents do the interviews and then write the 
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interviews up. 

Q Is that your normal practice? 

A No, it’s not our normal practice. Because 
of the time frames involved, that’s what 1 said for 
us to get this done, that’s the only way I felt it 
was possible. 

Q So was that your recommendation, to have 
transcripts provided? 

A That’s correct. 

Q Just to get a better — if I can get you to 
focus in, you said around the beginning of the 
interviews is when Ms. Kemer first brought up the 
subject of providing transcripts to the witnesses, or 
to Office of General Counsel, excuse me. 

A Somewhere after the initiation of the 
interviews, yes. 

Q Would you say that’s within a week’s time 
or a couple of days? 

A I think shortly after we did the first 
interviews, because we paid to get the transcripts 
the following day. We had 24-hour service on the 
transcripts, so when we started getting the 
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transcripts after the first interviews, somewhere 
early on that question came up about should we give 
them to the Secretary or not. That’s when the 
discussion first started. 

Q Now, you just said whether you should give 
them to the Secretary or not, and I believe earlier 
you mentioned giving them to the Office of General 
Counsel. Is there a distinction between that or did 
she want to give them to both? 

A No, it was to the Office of General Counsel 
in order for them to use it to prepare the 
Secretary’s testimony. 

Q And who in the Office of General Counsel 
did she want to give them to? 

A I believe her contact was Ken Smallsbach 
that she was dealing with, but I don’t really know. 

Q Do you know who Mr. Smallsbach’s supervisor 
is, who he reports to? 

A To the best of my knowledge, he reports to 
Dennis Foreman, or did report to Dennis Foreman, who 
was the deputy general counsel, deputy to Jean 
Hanson. 
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Q Other than a general reluctance to hand 
over transcripts to anyone but the witnesses for 
purpose of verification, did you express to 
Ms. Kemer reluctance to hand the transcripts over to 
Office of General Counsel due to the fact that 
members of that office were possible subjects of 
investigation? 

A There were several people within that 
office that were interviewed during the course of 
this, so that was my other concern, that we would be 
giving documents to a department where in fact we had 
several people to be interviewed, yes, it was a 
concern. 

Q Did you express that to her? 

A Yes, I did. 

Q And on how many occasions would you say you 
expressed that to her? 

A Several. I expressed it to her and I 
expressed it to Mr. Cesca, that I was very concerned 
about that. 

Q Just dealing with each one individually, 
what were Ms. Kemer’s reactions to your expressing 
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of this concern? 

A She said that she had their word that it 
would only be used to prepare the Secretary, and that 
was good enough for her. 

Q Was this Ken Smallsbach’s word? 

A She said -- I didn’t ask her specifically 
who. She just said that if they gave their word, 
being the Office of General Counsel, that it would 
not be shared with anyone else, then that was good 
enough. 

Q And what was your reaction to that? 

A I’m an investigator. I’m very suspicious. 

Q Did she have any written agreement with the 
Office of General Counsel that they wouldn’t share 
information with regard to transcripts that were 
handed over? 

A I really don’t know. I mean, I — 

Q Did you ever see one? 

A I may have. I don’t really know if there 
was an agreement or not between the Office of General 
Counsel and Francine Kemer. 

Q What was Mr. Cesca’s reaction to your 
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1 expressing concern about giving transcripts out? 

2 A He sided with Ms. Kemer. 

3 Q Did he state why he sided with her? 

4 A No, he didn’t. 

5 Q What exactly did he say? 

6 A He just said that if they needed them and 

7 counsel worked it out, he was leaving that up to 

8 them. 

9 Q When did Office of General Counsel first -- 

10 did the Office of General Counsel ever receive 

1 1 transcripts of the — 

12 A 1 don’t know. As I said earlier, I never 

13 gave the transcripts to anyone, so when and who got 

14 transcripts, 1 really can’t tell you. 

15 Q When the transcripts were prepared and 

16 delivered by the transcription services, where were 

17 they delivered to? 

18 A They were delivered to me. 

1 9 q And what did you do with them after you got 

20 the transcripts? 

21 A We kept the original in our office, we gave 

22 one copy to the investigators and we sent one copy up 

1 to Francine. 

2 Q So you had three copies of the transcript 

3 that was delivered? 

4 A That’s correct. 

5 Q When were the first transcripts delivered? 

6 A Well, the day after the first interview, so 

7 1 believe the first interviews were July 6 , so it 

8 would have been July 7. 

9 Q How soon after you received the transcripts 

10 were they delivered to Ms. Kemer’s office? 

1 1 A Usually the same day or possibly the next 

12 day. It depended on who we had available to run them 

1 3 up there, because her office is located at main 

14 Treasury and my office is located at the ICC 

15 building. 

16 Q How far apart are those offices? 

17 A Four blocks, five blocks, but we were not 

18 going to give them to the regular messenger service. 

19 We hand-carried them, so 1 would have one of my staff 

20 take them up there to her, so we didn’t have a lot of 

21 staff available. We don’t have a big organization as 

22 it is, and the two investigators were two of my three 
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desk officers that were assigned to this, so I was 
really short-staffed. 

Q After the June 22 staff meeting, what were 
the next discussions you had with regard to the 
upcoming investigation? 

A Probably the next major meeting was June 
29. 

Q And where was that meeting? 

A That was at main Treasury. 

Q Who participated in that? 

A I believe that was Francine Kemer and Bob 
Cesca and I. 

Q What was the purpose of the meeting? 

A Well, that was to tell us that we had the 
documents being released to us and we had the green 
light to start the investigation. 

Q Prior to June 29, had you had any 
discussions with the people from the Resolution Trust 
Corporation inspector general’s office? 

A I had called over and talked to Clark 
Blight, the assistant inspector general for 
investigations. We’ve known each other for probably 


1 12 years. I coached his son in soccer way back when, 

2 so we’ve known each other for a while. 

3 So when it was discussed about playing ~ 

4 joint investigation with RTC and OIG, I called Clark 

5 and I told Bob Cesca I didn’t think it would be a 

6 problem, the joint investigation, because Clark and I 

7 did know each other. 

8 So I had called dark, and we spoke in 

9 general terms about how we were going to do this and 

10 who we were going to assign to it. 

1 1 Q When did that occur? 

12 A Probably somewhere between the 22nd and the 

13 29th. I didn’t — I don’t have a record of it, so it 

14 was somewhere in there. 

15 Q But you recall it was between the two staff 

16 meetings? 

17 A That’s correct. 

^ Q 1 would like to have you look at a document 

1 9 which bears Bates stamps, it’s hard to read on the 

20 first page, 336 and then it’s cut off a little bit. 

21 Second page is 337. It’s a two-page document, 

22 appears to be a copy of an interoffice memorandum, 
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which 1 believe, it looks like an E-mail to me. Is 
that an E-mail? 

A That’s an E-mail off of our fax, and often 
they start in the middle. That’s not anything 
devious. That’s the way our system works. It’s a 
little better now but still not quite there. That’s 
the reason that it starts in the middle of the page. 

Q The date on it is 23 June 1994 from 
Francine Kemer to James Cottos, cc Robert Cesca and 
Raisa Cesario, subject, meeting with Ken Smallsbach 
and Bob McNamara. Take a moment to review it and let 
me know when you’ve had a chance to go through its 
contents. 

(Witness reviewed the document.) 

A Okay. 

Q First question, have you seen this document 
before? 

A Yes, I have. 

Q When did you see it? 

A June 23, when I received it from — well, 

I’ll take that back. June 24. Francine put it on at 

10:40 p.m. I’m sure I didn ’t see it that night, 1 
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saw it the next day. 

Q Under the subject, meeting with Ken 
Smallsbach and Bob McNamara, "Ken and Bob came up to 
see me around 6:45. They had the following 
questions. The first one is when could they talk to 
agency employees to prepare them for the 
Congressional hearings. 

"After we interviewed them of course, but 
how soon after." 

Do you recall — 

A We talked about that. 

Q That discussion? 

A Yes. 

Q What are the discussions you had about 
that? 

A The discussion was between Bob Cesca and 
Francine and I about that access, and again, I was 
concerned that they not talk to anyone until we were 
done with all of the interviews, and that’s what 1 
expressed. 

Q And how was that received? 

A Mixed. I think Francine voiced the concern 
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1 that the staff needed to be prepared for the 

2 testimony and that we needed to give them more time, 

3 and I told them that we would get those - the 

4 interviews done as quickly as possible, at least 

5 after the Treasury people were done, then maybe they 

6 could start talking, but again, I felt that the 

7 transcripts should not be shared until the whole 

8 thing was done. 

9 Q And what were the specific concerns with 

10 sharing the transcripts before the whole thing was 

1 1 done? 

12 A Because of one witness seeing what another 

13 witness had said. That’s a common concern. 

14 Q What’s the specific concern centered on? 

15 A Well, I think just in the past, that I want 

16 to interview someone and I want to know what they 

17 recall about it, not what someone else recalls about 

18 it. If they read someone else’s transcript, they may 

19 slant their testimony based on that. 

20 Q It might infect their recollection with 

21 someone else’s recollection? 

22 A That’s correct. 


44 

1 Q Were any agency employees prepared for 

2 Congressional hearings by Smallsbach or Cesca before 

3 you conducted your interviews? 

4 A I don’t know. 

5 Q And you said the reaction was mixed. Could 

6 you give me what everyone’s viewpoint on that was? 

7 A Well, I think Bob Cesca was somewhat 

8 neutral. By that I meant he -- most of the 

9 discussion was between Francine and I about the pros 

10 and cons of making the documents ~ making the 

1 1 transcripts available. And, you know, as far as I 

12 was concerned, they could talk to them about their 

13 testimony, but I didn’t feel that they should need 

14 the transcripts, that they should have access to the 

15 transcripts. 

16 Q So you had no problem with them being 

17 prepared orally with department officials but you 

18 didn’t want the transcripts to be used; is that 

1 9 correct? 

20 A That’s correct. 

21 Q Did Ken Smallsbach participate in any 

22 discussions with regard to the transcripts provision 
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to witnesses? 

A Not with me. 

Q Why would Ken and Bob go up to see Francine 
Kemer with regard to preparing witnesses and talking 
to — 

A I think they were the two attorneys that 
were responsible for preparing testimony for the 
Secretary. 

Q And just for frame of reference, we’ve been 
talking about preparing people for testimony. What 
testimony were they preparing prepared for? 

A For his testimony before the house banking 
committee and the Senate banking committee. 1 think 
he had been called to both or at least put on notice 
that he would be testifying before both committees. 

Q And were any other Treasury officials being 
prepared for Congressional testimony during this time 
period? 

A There were several that were being prepared 
for testimony that had been told they would be called 
to testify. 

Q And which officials were those? 
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A Well, at least Jean Hanson, the general 
counsel, Roger Altman, the Deputy Secretary. Those 
were probably the two main people. 

Q Was Dennis Foreman a possible subject of 
your investigation? 

A Yes, he was. I don’t want to say subject. 

I think that’s a little strong. I think -- 

Q Characterize it as accurately as possible. 

A As a witness or involved in the context, 
yes. The only other discussion in this document was 
the access to White House people, and I don’t know if 
that’s relevant or not. There was a -- 

Q What were those discussions? 

A There was a long discussion about initially 
Ms. Kemer said that she felt — when we had agreed 
that we would take — put everyone under oath and 
have a court reporter there to do the interviews of 
the Treasury and RTC people, the next question was 
about the White House people. And 1 felt that 
however we did the Treasury and RTC people, we needed 
to do the White House people the same way. 

Francine Kemer said that that wasn’t 
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necessarily true because the Treasury people are 
compelled to cooperate with the Treasury Office of 
Inspector General, RTC people are compelled to 
cooperate with the RTC Office of Inspector General, 
but the White House people were not compelled to 
cooperate with either of us. 

So she said that we should have different 
rules for them, and I disagreed, and I said that we 
would look not independent and not straightforward if 
we had separate rules for the White House people than 
we did for the Treasury and RTC people. And 
initially I think in her contacts with Jane Sherburne 
of the White House staff, of Mr. Cutler’s staff, 

Ms. Sherburne said that that was not acceptable, they 
would not be interviewed under those conditions. 

Q Did she state why? 

A No, she just said that was not acceptable 
to them. And I said, fine, then in that case then I 
think we should interview the Treasury and RTC 
people, get the White House people on record and make 
them the offer and if they choose not to respond, 
that was their choice, but I wanted to make them 
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respond on the record why they weren’t. 

Subsequently a letter was written asking 
for them to aside by the same rules as the Treasury 
and RTC people did, and they agreed to be interviewed 
the same way. 

Q Now, was your proposition to interview the 
RTC and Treasury people and then have it put on the 
record that the White House people weren’t 
interviewed, was that proposition ever communicated 
to the White House? 

A I don’t know what was communicated to the 
White House because I never had any direct contact 
with Jane Sherburne or anyone from the White House. 

That was my position to Francine, and that’s what — 

Q You communicated that to her? 

A I told Francine that, yes, and Francine had 
the discussion with Jane Sherburne. Exactly what she 
said, I don’t know, because I was never present, but 
I do know that the White House changed their position 
and decided to agree to have the White House 
personnel interviewed the same way. 

Q That was in response to a letter that was 
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sent over there? 

A That’s correct. 

Q And what did the letter say? 

A It was a letter of July 1, but I think 
basically it said that this is what we’re asking to 
interview the people and under these conditions, and 
it talked about the dates where we wanted to have 
those people available. I think we were asking for 
the 7th to the 1 1th or something like that. 

Q During June of 1994, were there any 
meetings held between members of Treasury IG with the 
Office of Government Ethics? 

A I know Francine did the one meeting, you 
showed me the E-mail from her meeting over there. I 
think the next meeting ~ 

Q Actually 1 don’t think I showed it to you. 

I think you might have seen it, though. Let me put 
it on the record. Let me show you what’s an E-mail 
Bates stamped 332 through 335. Take a quick look at 
that. 

(Witness reviewed the document.) 

A I’m familiar with that document. 
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Q Just for the record, the documents are on 
the table and I didn’t show it to you at a previous 
time or anything. It’s 1 believe a four-page 
document, interoffice memorandum dated 23 June 1994 
from Francine Kemer to James Cottos, subject is 
meeting with OGE. 

Is this the E-mail you’re referring to? 

A Yes, it is. 

Q And do you recall discussions that you had 
with Ms. Kemer regarding this meeting? 

A Yes. 

Q What did she tell you about the meeting? 

A Well, she just told us that she had had the 
meeting with OGE and had received the questions that 
they felt they needed to be addressed in our review 
and then that she had put it in an E-mail the exact 
concerns so 1 could pass it on to the investigators. 

Q I would like to direct your attention to 
the second page of the E-mail. First of all, did you 
receive this E-mail? 

A Yes, 1 did. 

Q Under item number 4, which begins with the 
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first full paragraph of the second page, I would like 
to direct your attention to the second full paragraph 
of that page with the second to last sentence in that 
paragraph, which reads "Regardless of the answer, 
what did you understand your responsibility to be 
concerning the disclosure of nonpublic information." 

I believe that refers to questions that OGE 
wanted you to ask? 

A That’s correct. 

Q Were those questions asked of the 
witnesses? 

A Yes, they were. 

Q How much of the - what type of -- how did 
the investigation deal with questioning witnesses 
with regard to their understanding of policy 
concerning disclosure of nonpublic information? 

A I think they were specifically asked that 
question during -- there was a list of questions that 
the interviewers -- that the agents put together for 
each of the interviews, and that was covered within 
their interviews. They were asked that question. 

Q And directing your attention to the - 
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towards the bottom of the page, there’s a list of — 
strike that. 

You said there was a staff meeting on June 
29 ? 

A Yes. 

Q And who participated in that? 

A I believe it was Francine Kemer and Bob 
Cesca and I. I’m not sure if that was a staff 
meeting or a meeting. 

Q Was it a meeting about the investigation? 

A Yes. 

Q And what was the substance of discussions 
in the meeting? 

A If I had my notes, I could address it 
directly. 

Q Let me just ask you if you have any 
independent recollection of what the discussions 
were. 

A Well, I think that’s when we were getting 
ready to get started and actually get into the 
investigation, so the discussion was when we would 
get the documents, I guess they were in the process 
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of being received, how we were going to handle them 
and going over who was going to be interviewed, 
that’s when we started talking about all the people 
that were going to be interviewed. 

Q So this was a logistical meeting with 
regard to how you were going to conduct the 
investigation? 

A That’s correct. 

Q Did you coordinate this meeting with people 
at the RTC or was this just how Treasury IG intended 
to -- 

A I think this was just the Treasury IG 
meeting. I think we subsequently had a meeting, I 
believe, on July 1 with the RTC people. 

Q 1 would like to show you a document, it’s a 
one-page document, Bates stamped 389 dated June 27, 

1994. 

MR. PORTNOY: I’m sorry, the Bates stamp 

number? 

MR. O’CALLAGHAN: 389. 

MR. PORTNOY: Thank you. 

BY MR. O’CALLAGHAN: 
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Q Have you seen document 389 before? 

A Yes, I have. 

Q When did you first see it? 

A Probably on June 27 or June 28. 

Q Did you see a draft of it? 

A No, I didn’t. 

Q What is document 389? 

A It’s a memorandum from Bob Cesca, the 
deputy inspector general, to Jean Hanson, the general 
counsel, regarding the provision of legal advice and 
services to the Office of Inspector General. 

Q Okay. And was this the document you 
referred to when we were discussing the June 22 staff 
meeting? 

A Yes. 

Q Was the creation of this document discussed 
at that staff meeting? 

A I think it was — this specific document, 
it was discussed that something was going to be 
arranged at that meeting and subsequently it became 
this letter. 

Q Do you know who wrote this letter or memo? 
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A As far as I know, Francine Kemer did. 

Q I would like to direct your attention to 
the second paragraph, which reads "Given the nature 
of the inquiry, we have therefore agreed that 
Ms. Kemer and members of her staff will report 
solely to the inspector general on any matters 
relating to the investigation." 

Is your understanding that during the time 
period March through July of — actually June 27, 

1994 through the end of July, 1994, that Ms. Kemer 
and members of her staff reported solely to the 
inspector general on matters relating to the 
investigation? 

A What is the question? I’m sorry, I missed 
the question. 

Q Sure, I’ll state it again. Is it your 
understanding that during the period June 27, ’94 
through August 1, 1994, that Ms. Kemer and members 
of her staff reported solely to the inspector general 
on any matters relating to the investigation? 

A That’s what this agreement says that they 
were required to do, yes. 
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Q The question is, is it your understanding 
that that is actually what occurred? 

A I don’t know if that occurred or not, 
because I’m not sure who else Ms. Kemer discussed 
the investigation with. 

MR. PORTNOY: I would ask you to clarify 

what you mean by "report," because report — 

MR. O’CALLAGHAN: Relay any information 
regarding any matters relating to the investigation. 

THE WITNESS: Well, it says "without 
authorization from the inspector general," so I don’t 
know. I know there were communications between 
Ms. Kemer and the Office of General Counsel for the 
department, but I don’t know if those communications 
were approved by Bob Cesca or not. 

BY MR. O’CALLAGHAN: 

Q Well, what communications are you aware 
that occurred? 

A Well, I know that there were some 
transcripts given, I know there was communication 
about lining up interviews of people, et cetera. 

Q With regard to lining up of interviews, was 
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that a logistical communication? 

A Yes, uh-huh. 

Q Didn’t go to the substance of the 
investigation? 

A Not that I’m aware of. 

Q Do you have any reason to believe that it 
would have gone to the substance of the 
investigation? 

A The only question I had, when one of the 
attorneys was contacted by one of my investigators, 
an attorney named John Bowman was called by one of 
our investigators after they finished one of the 
interviews to try and line up an interview. 

Mr. Bowman’s response was no, you can’t 
interview me, my name is not on the list and I 
haven’t been briefed, and the investigator 
immediately called me and said, what’s going on. 

I called Mr. Cesca and subsequently talked 
to Francine Kemer and Francine Kemer said that she 
was giving a list of the interviewees for lining up, 
to establish the interview list, the times and dates, 
et cetera. And as far as the briefing, she said when 
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they said briefing — 

Q I’m sorry, you said she was giving a list. 

Who was she giving it to? 

A To the Office of General Counsel to line up 
the interview's. And as far as the briefing, she said 
to the best of her knowledge, what they were talking 
about was that someone was showing them Whitewater 
documents that they may have been involved with 
before they were interviewed by us, and I told her 
that I felt that that was inappropriate. 

Q When did you tell her that? 

A As soon as I found out about it. 

Q Did you tell her orally or was this -- 

A This was over the phone. 

Q Did you take notes of the conversation? 

A No, 1 didn’t. 

Q Why did you think it was inappropriate? 

A I don’t think that anyone should be briefed 
before an interview by us. I think, again, as I -- 
same thing about my concern with the transcripts, 
that when they’re interviewed, they should be 
interviewed about what they remember about it, and I 
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don’t think that they should have advance notice, 
whoever’s employees they are. 

Q Who at the Office of General Counsel was 
provided with a list of the interview schedule? 

A I don’t know. 

Q Are you aware of any other communications 
that occurred between Ms. Kemer and Office of 
General Counsel with regard to the investigation? 

A Well, other than the transcripts, 1 know 
subsequently -- subsequently I found out that she did 
give them the transcripts at some point for them to 
use to start preparing the Secretary’s testimony. 

Other than that, no, 1 don’t know. 

Q During the period June 27, ’94 through 
August 1, ’94, did Mr. Kemer have any contact with 
Ms. Hanson? 

A I don’t know. 

Q Have you ever been told that she was, that 
she did? 

A No. 

Q After review — when you first reviewed 
this document, you got it either on the 27th or 28th 

of June? 

A Yes. 

Q Do you recall what your reaction was after 
reading it? 

A Yes, I do. 

Q What was that? 

A Well, I didn’t feel that it resolved the 
problem because the fact that there was going to 
be - that she was supposed to report for this 
investigation solely to the inspector general did not 
change the fact that her overall evaluation for the 
year was still going to be done by the Office of 
General Counsel. So to me this did not resolve the 
problem. 

Q Did you express that to anybody? 

A Yes, I did. 

Q And who did you express it to? 

A I expressed that to Mr. Cesca and to 
Ms. Kemer. 

Q When did you do that? 

A Immediately after I saw this letter, 
because I was told that the letter was going to 


59 


60 


1980 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


resolve my concerns, and when 1 read it, 1 said this 
does not resolve my concerns. 

Q And what was their reaction? 

A I was overruled. I was told that that’s 
the way it was going to be. 

Q And was this a face-to-face meeting with 
both of them or how did you express this? 

A Probably at the meeting on the 29th. 1 
think there was a meeting on June 29 and this was 
discussed. 

Q 1 would like to show you a document Bates 
stamped 448. It’s a one-page document, handwritten 
notes. Have you ever seen document 448 before? 

A Yes, that’s my handwriting. 

Q And I believe the date on it, on the top, 
is 6-30-94? 

A Yes, it is. 

Q Do you recall creating this document? 

A Yes, I do. 

Q What was this created in connection with? 

A This was a meeting that we had. 1 earlier 
said I thought it was July 1. This is the m eeting at 
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1 my office, the Clark - Clark Blight’s name has been 

2 cut off, along with Raisa’s off the top of the 

3 document. 

4 Q 1 apologize for that. I think that’s how 

5 it came to us in the production. 

6 A That could be. But at the meeting it was 

7 Clark Blight, the RTC A1GA, Lou Sherman, his deputy, 

8 and then the two agents who worked on it, Sarah 

9 Herlihy and Joan Dwyer. 

10 Q Those are RTC agents? 

1 1 A Those are the RTC investigators. And then 

12 on my side it was ROC, for Raisa Otero-Cesario at 

13 that time, and my two investigators, Dean O’Rourke 

14 and Fred Coco. Those were the people in attendance 

15 at the meeting. 

16 Q If you could go through the document with 

17 me, read through the first line. 

18 A Yeah. Mark Stein was one of the attorneys 

19 for the Office of Independent Counsel. He worked for 

20 Mr. Fiske. And we had at some point Francine was 

21 asked to check with Mr. Stein about us using Kalkines 

22 warnings with the people that we interviewed. 
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Q What are those warnings? 

A Kalkines warnings are the fact that there 
are no criminal actions pending, and therefore, if a 
person refused to cooperate in the interview, we 
could give them the Kalkines warning, which says that 
they had to cooperate in the interview and that there 
were no outstanding criminal implications to their 
testimony. 

Mr. Stein said he didn’t feel that would be 
necessary; everyone had cooperated with them and he 
did not feel that it was a problem, and subsequently, 
it was not a problem. 

Q Did he participate in the meeting too or 
was this just a sentiment that was related to 
everyone at the meeting? 

A No, this was sentiment that was related at 
the meeting. I believe that Pat Black, the general 
counsel at RTC, Office of Inspector General, had also 
spoken to Mr. Stein and so we were comparing notes at 
this meeting that we were on the same page about 
this. 

The second reference, the summary report 
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and the OGE review questions, that’s when we were 
anticipating before we even started how we were going 
to write the report how we felt that it would come 
together. 

Q You wrote a summary of how you would do it? 

A No, we discussed the fact that it would be 
a summary report, just summarizing the — all the 
contacts that we would establish. We just talked in 
general about how the report would look. 

Then Nussbaum is — most of the witnesses, 
we had already decided who we needed to see and were 
in the process of trying to line them up. 

Mr. Nussbaum was in Italy and we didn’t know if he 
was going to be back or not, so we discussed that 
about how critical he was and if since he was no 
longer with the government working, he was no longer 
working with the White House, if we would be able to 
get him to cooperate or not because we really 
couldn’t compel him. That was part of that 
discussion. That’s the top of the document. 

Q And was there a time factor for when you 
could get Mr. Nussbaum in, concerns or — 
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A Well, at this point it was concern about 
whether he would be back from Italy at all during the 
time frame that we had to conduct this investigation. 

Q What was the time frame in which you had to 
conduct the investigation? 

A We had hoped to be done by July 20 when we 
started. That was our goal. 

Q What was that hope based on? 

A That hope was based on the Secretary was 
supposed to testify, 1 believe, on the 26th, so we 
hoped to have the report done by the 20th so that the 
report would be done before the Secretary had to 
testify. 

Q And why did you want to have the report 
done before the Secretary had to testify? 

A So that the Secretary would be able to have 
an idea of what exactly happened within the 
department and how many contacts there were, 
et cetera, before he testified. 

Q And had the Secretary expressed a desire to 
have the report done by that time? 

A Yes, he had. 
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Q If you could go through the next part. 

A The next part is information that I 
received from Francine. That’s why the note 
"Francine" on the side. She had talked to Jane 
Sherburne, who worked for — who was on Lloyd 
Cutler’s staff at the White House, and Jane Sherburne 
had told her that she was acting as an investigator 
for the White House doing a report for OGE about 
the — from the White House perspective on these 
contacts. 

Q And what was your knowledge of that 
activity, Jane Sherburne acting as an investigator 
doing the report for the - 

A This is what Francine told me. She said 
she was acting as an investigator doing a report for 
OGE. I subsequently found out that they weren’t 
taking any statements, that everything was oral, so 1 
didn’t understand what kind of report - 

Q I’m sorry, when you say they weren’t taking 
any statements, who were you referring to? 

A Jane Sherburne and the White House team, 
whoever was on that team, but Jane Sherburne, 
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Francine depicted them as doing an investigation of 
White House for OGE. And then the rest of the 
discussion was about the documents. 

Q Well, just if I could keep you on that 
issue, did you ever discover what type of 
investigation the White House did, if they did any? 

A I don’t know if you could call it an 
investigation. I think they talked to people at the 
White House about any contacts with Treasury, but as 
far as I know, there were never any interviews 
written up, there was never any report written up. 

That came up later in our discussion about comparing 
their work and our work. 

Q And who had discussions with the people at 
the White House with regard to the transcripts? 

A Francine Kemer, and subsequently, I 
believe, Pat Black, the general counsel from RTC, 
inspector general, was also involved in some of the 
discussions with Jane Sherburne. 

Q But my question, I guess, is trying to 
address did you find out who at the White House was 

conducting the interviews or discussions with people 
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in the White House about White House -- 

A Jane Sherburne is what I was told. 

Q Do you know what form the interviews took 
or discussions? 

A No, no, I don’t. 

Q Did anyone at OGE ever relate to you that 
Sherburne was doing an investigation of a report for 
OGE? 

A No. Subsequently ~ subsequent to this 
conversation, Clark Blight, I believe, told me that 
he and Pat Black had spoken with OGE and that OGE was 
not aware that the White House was doing any report 
for them. 

Q Did you ever -- was the White House 
directed to do an investigation by anybody? 

A Not that I’m aware of. 

Q What was your reaction to Mr. Kemer 
telling you that Jane Sherburne said she’s acting as 
an investigator doing a report for OGE? 

A I think this is when we were still going 
through the discussions about how the White House 
people would be interviewed, and her point was that 
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it would be easier for us to share our transcripts 
rather than the White House have to go interview our 
people separately, and I think that was the 
discussion at that point. And I think she at one 
time at least had mentioned the fact or the 
possibility of Jane Sherburne sitting in on our 
interviews of the Treasury and RTC people, and I said 
no. 

Q Why did you say no to that? 

A Because I felt that that would certainly 
intimidate the witnesses, and I didn’t think it was 
appropriate. 

Q Was that issue ever revisited with you 
again? 

A No, no, it wasn’t. That pretty well died. 

Q Was that an oral discussion? 

A Yes, it was. 

Q When did that occur? 

A During this same time period, June 29, June 
30, before the letter was sent over. And I think the 
letter was sent July 1 . 

Q Which letter was that? 
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A That was the letter signed by Jack Adair, 
the inspector general at RTC, and Bob Cesca, acting 
inspector general at Treasury, to Lloyd Cutler at the 
White House. 

Q The next portion reads "Written statement 
that nothing will be shared with any White House 
witnesses." 

What does that refer to? 

A That’s what Jane Sherburne told Francine, 
that they would be willing to give us a written 
statement that nothing would be shared with any other 
White House witness. That was when that was first 
broached. 

Q Okay. And what is she referring to, that 
nothing will be shared? 

A I think at that point they were still 
talking about trying to get our transcripts after the 
interviews. 

Q And when did the first discussions with 
regard to the White House trying to get your 
transcripts after the interviews occur? 

A Possibly back then. I think Jane Sherburne 
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1 may have raised it from the beginning when she found 

2 out that we were doing the investigation, but again, 

3 that was conversations between she and Francine. 

4 Q Did Francine tell you in late June that 

5 Sherburne had approached her about getting 

6 transcripts? 

7 A I think that’s what this note was, that 

8 they would be willing to give us a written statement 

9 that nothing would be shared. 

10 Q And what was your reaction to that? 

1 1 A My reaction was that they still shouldn’t 

12 get any of the transcripts until we were done. 

13 Q Was this information shared with people 

14 from the RTC? 

15 A Yes, we had discussions, certainly the RTC 

16 people, at least Clark Blight and the investigators 

17 felt the same way that I did, that those transcripts 

1 8 should not be shared. 

19 Q Did this come up in the June 30 meeting? 

20 A No, I don’t think so. I think the June 30 

21 meeting was all the investigators, we were talking 

22 about the logistics of doing the investigation and 
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1 how we were going to match up the people and things 

2 like that. 

3 Q Above the Francine and Jane Sherburne note, 

4 there’s an entry which reads "Voice mail at 9:20," is 

5 that an a.m.? 

6 A Yes, I believe that was Francine and Jane 

7 Sherburne had a tough time going back and forth, and 

8 I just think that she had told me that she had left 

9 her a voice mail at 9:20 a.m. That’s all that was. 

10 Q Could you describe to me how the 

1 1 organization of the investigation was set up with 

12 respect to Treasury IG’s office and RTC IG’s office 

13 and the Office of Government Ethics and anyone else 

14 who might have been involved in the investigation? 

15 A Yeah. It was fairly straightforward. We 

16 had each dedicated two employees, two investigators 

17 to this. They were — all four of them were GS-14 

18 senior level investigators. Two of my desk officers 

19 and two of the RTC IG desk officers. 

20 And the agreement was that they would pair 

21 up so that there would be no question on the 

22 interviews. If it was an RTC person, then an RTC IG 
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person would be there to justify the interview. If 
it was a Treasury person, the same way. They paired 
up themselves as far as which one would be with which 
one. We just decided it would be one Treasury 
investigator and one RTC investigator. 

Q When you say justified, does that lend 
authority to the interview? 

A That’s correct, if anyone had any problems 
with it. For instance, if the two — my two 
investigators wanted to interview an RTC person and 
the RTC person did not want to be interviewed, they 
were perfectly within their rights not to be 
interviewed by us because we don’t have direct 
supervision over them, so that was the reason that we 
paired them up, one from each bureau. 

And then they would do the interviews, the 
transcripts came back to us, we would copy and send 
them over there. And we used the RTC office space as 
somewhat of a neutral ground. They had a building 
very close to the White House, close to main Treasury 
that would be accessible for everyone. It was good 
office space, I was told. I was never actually over 
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there. But it was neutral ground, so it was decided 
that that would be where the interviews would take 
place. 

Q Did you ever participate in any of the 
interviews? 

A No, I did not. 

Q Was this -- would you characterize it as a 
joint investigation between the two — 

A Yes, I would. 

Q - two agencies? 

A Yes, I would. 

Q Did one agency take a lead role? 

A I guess that we had the lead role, since 
the Secretary had initially asked us and the 
Secretary was the chairman over RTC, so if in fact 
there was a lead, I would suppose it would be our 
office, the Treasury inspector general. 

Q With regard to documents collected in 

connection with the investigation or information 
gathered in connection with the investigation, was 
that information that was shared by both agencies? 

A Yes, all of the information, whenever we 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

! 17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1987 


75 

got any documentation in, it was turned over to the 
four investigators. They had first shot at all the 
documents. Same thing with the transcripts. They 
got the first copy because they used them to prepare 
for interviews. 

If you saw an interview schedule, they were 
pretty tight, so basically, they would finish an 
interview, have maybe an hour or two in between and 
then go on to the next interview, so the teams worked 
among themselves to try and sit down and talk to each 
other if there was something that came up in one 
interview that needed — that the other team would 
need in their next interview, et cetera. That was 
the main focus, was to make sure that the agents had 
the information and shared the information, rather 
than spending a lot of time briefing me or Clark. 

Q And the information they gathered, did it 
belong to both agencies? 

A Yes, it did. 

Q 1 would like to show you a document Bates 
stamped 006272 and 006273. Just take a moment to 
review that and let me know when you’ve completed 
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your review. 

(Witness reviewed the document.) 

A Yes, I’m familiar with this document. 

Q And when did you first see this document? 

A Probably July 6 or July 7. 

Q And in what context did you see it? 

A Francine Kemer sent a copy over to me, 
faxed it over to me, I believe, to show me, or 
probably just put it in with the documents when we 
actually got the documents from the White House, and 
to let me know the restraints in handling those 
documents. 

Q And who entered into this agreement with 
the White House regarding the handling of documents 
that they provided? 

A Bob Cesca and Jack Adair, the two inspector 
generals. 

Q Did this seem like a reasonable agreement 
to you? 

A Yes, it did. 

Q With regard to the documents that were 
provided to you by any other agencies, were similar 
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agreements entered into? 

A There were no written agreements, no. 

Q Did you have agreement with RTC with regard 
to documents that they provided in connection with 
the investigation? 

A As far as a written agreement, 1 don’t 
believe I ever saw one, no. 

Q Well, did you have an unwritten agreement? 

A Well, I think it was ~ certainly there was 
concern about any criminal information or whatever 
being shared, and being criminal investigators, we 
were very conscientious about those documents. 

Q When you say you were conscientious about 
them, how were you conscientious about them? 

A Well, we’re obviously not going to share -- 
make public any of the documents regarding any 
ongoing criminal investigations, et cetera. 

Q And with regard to the transcripts that 
were produced in connection with the investigation, 
did any of those contain confidential information 
that belonged to the RTC? 

A I’m not sure if it was attached to the 

78 

transcripts or not. There was some information that 
was included. I don’t believe it was in the 
transcripts, no. 

Q With regard to the interviews, was 
confidential information discussed during the course 
of interviews that were taken? 

A Yes. 

Q And what was your — what is your 
understanding of the confidential information that 
were contained in the transcripts? 

MR. PORTNOY: I don’t believe he testified 

to that. 

BY MR. O’CALLAGHAN: 

Q Was there confidential information 
contained in the transcripts? 

A I think there was discussion of some 
criminal referrals in the transcripts, yes. 

Q Okay. And what was your understanding as 
to — with regard to the confidential nature of that 
information? 

A What do you mean, my understanding? I’m 
not sure what — 
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Q Was that information considered to be 
confidential with regard to the criminal referrals? 

MR. PORTNOY: By whom? 

THE WITNESS: Yeah, I’m still - 
BY MR. O’CALLAGHAN: 

Q Did Treasury recognize that that 
information was confidential? 

A I’m not sure if 1 can answer that 
question. I don’t - I’m still not -- 

Q That’s fine. We can get back to it. 

I would like to show you a document Bates 
stamped 898. I believe the date in the course of 
copying might have been chopped off. I think it’s 
7-7-94. Have you seen 898 before? 

A Yes, I have. 

Q And when did you see that? 

A Well, that’s my handwriting. 

Q Do you recall when you wrote it? 

A On 7-7-94. 

Q Could you read the first four lines that 
appear on the page? 

A ’’She’s reviewed the White House 
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documents” — 

Q I’m sorry, the first line. 

A First line is ’’Francine.” And again, that 
means that this is based on a conversation, probably 
phone conversation, with Francine. ’’She’s reviewed 
the WH documents, only four or five sheets 
important. Will be ready for pickup at 10:30.” 

Q What does that entry refer to? 

A These are the documents that the White 
House had turned over to us to be included in our 
review. 

Q And did anyone else review the White House 
documents other than Ms. Kemer? 

A Steve McHale is an attorney for the Office 
of General Counsel for the department, and Francine 
got the records from him. 

Q Were these documents that were in 
Treasury’s possession prior to investigation? 

A I’m not — well, this is when they were 
turned over to us. I don’t know when Treasury got 
them. 7-7 is when we finally got them, the Office of 
Inspector General got them. I don’t know when 
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Treasury Department got them. 

Q The question is, were these — the question 
I have is, were these White House documents requested 
in connection with the investigation that you were 
conducting? 

A Yes, they were. 

Q Who were they transferred to from the White 
House? 

A From the White House, the White House gave 
them, as far as I know, to the Office of General 
Counsel for Treasury. We got them, the inspector 
general got them, from Steve McHale, who was an 
attorney with that office. 

Q Why were the documents delivered to the 
Office of General Counsel? 

A I don’t know. 

Q Was a request made by the Office of General 
Counsel for the documents? 

A I don’t know why they got the documents. 

We got them from them to be used in our investigation 
after the request to the White House, so 1 don’t know 
when they got them or why they got them. 
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Q Did the request originate from the Office 
of Inspector General for the documents? 

A Yes, that was in a letter on July 1. 

Q Were you surprised that the documents were 
delivered to the Office of General Counsel? 

A No. I don’t know if they had them before 
that or not. We asked for the documents from the 
White House and got them on July 7. 

Q But you received them from the Office of 
General Counsel; is that right? 

A Francine Kemer received them from the 
Office of General Counsel, yes. 

Q Did anyone else review them other than 
Ms. Kemer prior to this point? 

A Prior to that point, not that I’m aware 
of. No one in my office -- when we got the 
documents, my office, the four investigators and my 
deputy and I reviewed them, yes. 

Q Did you get a full set of documents? 

A To the best of my knowledge. 

Q Your note says "Four or five sheets 
important" or "Only four or five sheets important." 
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What does that refer to? 

A That was Francine’s opinion that she had 
leafed through documents and that she felt that only 
four or five sheets in all of the documents were 
important. 

Q And after you reviewed the documents, what 
conclusion did you reach? 

A I generally agreed with her that there 
weren’t a lot of documents that were relevant. 

Q How many documents were produced to you in 
connection with your request? 

A I have no idea. 

Q Do you know how many boxes? 

A Probably a banker’s box, 1 think one 
banker’s box of records. 1 don’t know how many 
sheets that was. 

Q Could you describe to me specifically what 
your role was in the conduct of the investigation? 

A My role? 

Q Correct. 

A I was responsible for getting the report 
done, to supervise the investigation and to make sure 
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that everyone was available. The investigators were 
trying to do the interviews, so 1 was trying to 
coordinate the production of the transcripts, review 
the documents, coordination with getting the people 
lined up for the interviews and then writing the 
report, the preparation of the report. Those were my 
responsibilities. 

Q Who contributed to the writing of the 
report? 

A The four investigators, my deputy and 1 and 
the — Francine Kemer, Bob Cesca and the AIG1, 
deputy AIGI, inspector general and deputy inspector 
general at RTC, because we did the first draft and 
then subsequently we ended up having two long 
meetings over at RTC where it was further developed 
and finalized. So everyone was involved. 

Q I would like to ask you to look at document 
Bates stamped 856. It’s another E-mail. This one is 
from James Cottos to Francine Kemer. I believe the 
date is 7 July of 1994, 7:43 a.m. Have you seen this 
document before? 

A Yes, I have. 
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Q When did you first see it? 

A I created it. 

Q What’s the subject of 856? 

A The subject is Whitewater. 

Q The first line of the note -- first it says 
"Francine." It reads "I need to state again 
something I thought we had discussed. I do not want 
you contacting my investigators directly during this 
Whitewater matter." 

What does that refer to? 

A During the course of the first interviews 
on July 6 over at the RTC building, Fred Coco, one of 
the investigators, received a call from Francine 
Kemer during the course of the interview. The phone 
rang, he picked it up and she wanted to know how the 
interview was going. Mr. Coco told her he was in the 
middle of the interview and didn’t have time to talk 
to her right now and hung up. 

Q This was while he was conducting the 
interview? 

A That’s correct. Immediately when the 
interview was done he called me and wanted to know 
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why Francine Kemer was calling him in the middle of 
the interview. And I told him I would take care of 
that. Then subsequently the next morning we sat down 
and talked further about it, and that’s when I sent 
this E-mail to Francine. 

Q What was her reaction? 

A She said she wanted to know — she wanted 
to be kept up to date on how the interviews were 
going and what kind of information was being 
received. And as I said in here, that I did not want 
her contacting the investigators directly but I 
wanted her to go through me because that was not her 
job to do the supervision of the agents, that was my 
job, and that they would — they were conducting 
business and didn’t have time to talk to her. 

The same thing on the briefings. I mean, 
it wasn’t like we had a lot of time to sit down, do 
an interview and then everybody sit around and 
discuss it. Because of the short time frame, we did 
the interview and moved on and started getting ready 
for the next interview. So that’s what 1 was trying 
to tell her in this E-mail. 
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Q Did she state why she wanted briefings? 

A She wanted to know how the interviews were 
going and what information was being received, and I 
told her she would receive that information later. 

Q Did she state for what purpose she wanted 
the information? 

A No, she just said that she wanted to know 
how things were going. 

Q Just general curiosity as to what was going 
on? 

A Well, I think that was one of the concerns 
we had, that she wanted to be very much involved in 
the investigation and I was trying to limit her role 
in this - in the investigation. 

Q And why was that? 

A Because I was still concerned about her 
reporting chain. 

Q At the end of the E-mail, last sentence 
says "I’ll get the brief by the investigators and 
pass that information on to you and Bob." 

What does that refer to? 

A That refers to her and Bob Cesca. 
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Q Was that your general practice during the 
course of the investigation or did you do this in 
response to - 

A Well, in fact, as far as the debriefings, 
they were few and far between, because we - again, 
it was very hectic, so it was not a matter of sitting 
down once a day or every other day and debriefing Bob 
and Francine, because we didn’t have time. 

Q Who formulated the questions that were used 
for the interviews or depositions? 

A Generally the investigators themselves. We 
discussed them, my deputy and I. I think Clark and 
his deputy probably had some suggestions. And for 
some of the witnesses, Francine sent me some E-mails 
with proposed questions. 

Q And which witnesses did she send you 
proposed questions for? Were there specific ones or 
sporadic? 

A Yes, it was sporadic, but I think certainly 
Jean Hanson, Dennis Foreman and Roger Altman were 
three that 1 specifically remember that she sent me 
questions on. 
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Q Did she ~ were these generally Treasury 
witnesses? 

A Yes. 

Q Did she send you questions for officials 
from any other agencies? 

A I don’t recall receiving questions for any 
other ~ anyone outside of Treasury. 

Q Had you asked her to prepare questions for 
you for these witnesses? 

A No, I didn’t. 

Q What was your reaction when she sent you 
these recommendations? 

A I gave the questions to the investigators. 

Normally we got them too late to really be useful. 

Normally the investigators would - they had a 
standard list of areas of concern, and then generally 
the night before they would sit down and talk about 
specific questions for specific interviews. 

Normally I would get her questions — she 
would put them on the E-mail late at night, so I 
wouldn’t get them until the next morning, so if I 
would pull them off the fax machine or off my E-mail 
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at 7:00 when I got in in the morning, if the agents 
are going to start interviews at 8:00, there wasn’t a 
lot of time for them to take these questions and use 
them. 

Her stance seemed to be just take my 
questions and start going through them. You don’t 
need to do your other work. And I was not real happy 
with that because these investigators were 
outstanding investigators, in my opinion, and they 
knew their job. It was almost insulting to them. If 
there were specific things that she wanted asked, 
that was fine, but to say, here is the questions, ask 
them in this order, I thought that was inappropriate. 

Q When did she communicate to you that that 
was her feeling as to how her suggestions should be 
received? 

A I think she put that in some E-mails and 
some of the faxes, here are the questions, ask them 
in this record. 

Q I would like to show you Exhibit 1 149. 

It’s a one-page document. Appears to be an E-mail 
dated July 8 from Francine Kemer to you and cc, 
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Raisa Cesario. Subject is proposed Foreman 
questions. Is this an example of — an E-mail cover 
for the questions that were being transmitted by 
Ms. Kemer to you? 

A Yes. And if you notice, the time it was 
sent was 1:34 a.m. Again, I would have received it 
at 7:00, and I don’t recall specifically, but I’m 
sure Dennis Foreman was that morning. That’s what I 
kept trying to tell her. If you want us to use 
questions, you have to get them to us earlier than 
the morning of the interview. 

Q Do you recall specifically whether any of 
her questions were actually used in the interviews? 

A I couldn’t tell you that. As I said, I 
passed them on to the investigators, and I think they 
went through them. Depending on how much time they 
had, they would look through to see if there was 
anything different than what they had on list, the 
specific line of questioning or things like that. 

They may have used it, may not have. I couldn’t 
really answer that. 

Q Did she ever state to you why she was 
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proposing questions? 

A No. I think it’s one of the — one of the 
concerns that we had on a lot of investigations, that 
she wanted to be much more involved in investigative 
matters than I felt was her position. 

Q What was your understanding of what her 
position should have been with regard to the 
investigation? 

A Her -- in this particular investigation, 1 
understood her job to be coordinating with the White 
House, coordinating with the attorneys for the 
witnesses, as far as giving them the transcripts for 
any corrections, et cetera, and for lining up 
witnesses from the Office of General Counsel. That’s 
what I thought her role was going to be. 

Q So you thought it was going to be more of a 
logistical role? 

A That’s correct. 

Q And were you ever told by anyone at any 
point that she was going to have more than a 
logistical role? 

A No, other than the fact that I told Bob 
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Cesca that I didn’t feel she should be involved in 
the interviews, that she should not be involved in 
the writing of the report, and he basically said 
that, you know, she could be involved in whatever she 
wanted to be involved in. 

Q Was she specifically involved in any of the 
interviews? 

A No, she was not. Her only involvement was 
submitting questions to us. 

Q Did you ever express to her that you didn’t 
think it was appropriate for her to be writing 
questions or submitting them? 

A No, 1 think the only thing 1 told her was 
that if she wanted to give us questions, she needed 
to get them to us earlier. 

Q And with regard to Exhibit 1 149, proposed 
Foreman questions, who is Foreman? 

A Dennis Foreman was the deputy general 
counsel at the Treasury Department. 

Q During that time, was Ms. Kemer in any 
kind of reporting line to Mr. Foreman? 

A She reported directly to Mr. Foreman for 
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her evaluation purposes. 

Q Do you know if Mr. Foreman contributed in 
any way to the questions that she submitted to you? 

A No, I don’t. 

THE WITNESS: Can we take a restroom 

break? 

MR. O’CALLAGHAN: Sure. 

Off the record. 

(Recess.) 

MR. O’CALLAGHAN: Back on the record. 

BY MR. O’ CALLAGHAN: 

Q Mr. Cottos, earlier you had mentioned that 
you told Mr. Cesca that you didn’t think that 
Ms. Kemer should be involved in the interviews or in 
the drafting of the report; is that correct? 

A That’s correct. 

Q Did Ms. Kemer contribute to the drafting 
of the report? 

A Yes, she did. 

Q What role did she play in the drafting of 
the report? 

A Part of the overall group that was going 
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through the report. As I said, the investigators and 
my deputy and I prepared the first draft, but then it 
went from there. We sent it to RTC, started faxing 
it back and forth, and Bob Cesca and Francine were 
involved in reviewing it. And then we had two 
meetings over at RTC around the conference table 
where it was actually finalized, so it was not a 
matter of any one person writing it. There were a 
lot of people involved in writing the report. 

Q And what form did the report take? 

A It was a -- basically a chronology of all 
the contacts, starting with the — starting in 
September and then going through during the period 
that we looked at. 

Q And without getting into too much detail, 
how was the chronology developed? 

A Well, basically we wanted to keep this very 
easy, and this was not — in fact, it was an easy 
report to write in that respect, because what we did 
was if there was a date that there was a contact, for 
instance, a telephone contact, we would put what each 
person involved in that telephone — on each end of 
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the conversation said, so we would say, okay, on this 
date, one person called another, this is what one of 
the people said happened during that phone 
conversation, this is what the other person said 
happened. 

If it was a meeting, it was the same 
thing. We interviewed everyone that attended the 
meeting and wrote down based -- everything came from 
the transcripts. It wasn’t, you know, this is what 
we think -- what they thought the meeting — this is 
what they said, and that’s what we put in the 
report. 

So for every person there, we put what they 
said based on their transcript. If they didn’t all 
agree, which they didn’t if you read the report, all 
we could put down was this is what they said. 

Q You just reported what they said in the 
interviews? 

A That’s correct. 

Q Did you use any written documentation to 
put what the testimony was in context? If there were 
any handwritten notes taken at phone conversations, 
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were those — 

A They were marked as exhibits, attached as 
exhibit to the report, yes. 

Q Were they incorporated into the chronology 
in any way or was the chronology basically what the 
testimony was? 

A Chronology was basically the testimony, but 
there were references made to the exhibits, which 
could have been notes, et cetera. And 1 think the 
other thing in the report is it cites specific places 
in the exhibits, so it would have the interview of 
Cottos, page 4 or page 15 or whatever. 

Q Okay. And 1 would like to show you a 
document Bates stamped 35 through 38. Take a moment 
to review it and let me know when you’ve had a chance 
to go through the entire document, if you feel the 
need. 

A I’m familiar with the document. 

Q When did you first see this document? 

A The morning of July 21, it was on the fax 
machine - I’m sorry, July 22. No, I’ll take that 
back. I’m sorry. July 21. 
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Q And also, to help you out, on the top 
there’s a fax line that says July 21, ’94. 

A That’s correct. And it was sent around 
midnight, so that morning when I got in the office, 
this was on the fax machine. 

Q And what is this document? 

A It’s comments that Francine Kemer had 
about the first draft of the report. 

Q And where did she send this report from? 

A She sent it from Kinko’s Copies close to 
her home, to my office. 

Q Did she alert you before she sent it that 
she was going to be sending you this document? 

A No, she didn’t. 

Q What was your reaction when you received 
it? 

A I read her comments. 

Q Let me try to do this incrementally. 

A Okay. 

Q The first line — first it says "Bob and 
Jim”; is that correct? 

A Yes, yes. 
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Q You have a better copy than I do, which is 
the way it should be. The first line reads "Bob 
asked me to identify ’red flags’ in your 4:30 p.m. 
chronology. Here they are." 

Did you know that — who is Bob? 

A Bob is Bob Cesca. 

Q Did you know that he had asked her to 
identify red flags? 

A No, I didn’t. 

Q And what was your reaction to that, just 
that first line? 

A That didn’t particularly surprise me. 

Q What was your understanding as to what red 
flags were? 

MR. O’CALLAGHAN: Off the record. 

(Discussion off the record.) 

BY MR. O’CALLAGHAN: 

Q The question was on the first line there’s 
reference to red flags. 

A Yes. 

Q And I was just asking if you had an 

understanding as to what she meant by red flags. 
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A I interpret that to be some concerns that 
she had with the chronology the way it was written. 

Q And did she relate to you what her general 
concerns were with the chronology the way it was 
written? 

A Well, I think that’s what this document is. 

Q Did she tell you — independent of the 
document, did she give you a summary? 

A Subsequently she did. 

Q What did she say? 

A She felt that it was slanted, a slanted 
document. 

Q In what way? 

A She felt we were being unfair to some of 
the people in what we had written. 

Q Did she give you a general description of 
how she thought it was unfair? 

A No. I think her specific comments are 
right here in the statements. When she says 
statement here, that’s something that we had in the 
first draft, and then what she wrote as a problem is 
her concerns with it. 
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1 Q Did you understand that to be her problem 

2 or more than one person’s problem with the statement? 

3 A As far as I knew, these were her comments. 

4 Q What was your reaction when you received 

5 this document? 

6 A I disagreed with a lot of the comments that 

7 she had. 

8 Q If I could ask you to go through the 

9 document, if you could point out where the 

1 0 disagreements were. 

11 A I think a lot of the things that she felt 

12 needed to be in there I did not feel needed to be in 

13 there. I’m trying — this is a bad copy. Where she 

14 talks about things being subject to interpretation, 

15 my whole aim of this was to keep away from 

16 misinterpretation, to just say what the person stated 

17 in the transcript, so there was no interpreting. 

18 In other words, it wasn’t writing a normal 

19 report. This was actually going exactly to the 

20 quotes, each person said this about that meeting. 

21 Q And are you referring to - under page 3 - 

22 on the first page of this document, there’s a 
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1 reference to page 3, statement "Nussbaum stated he 

2 called Sloan into his office and directed Sloan to 

3 work with Hanson on the matter (Nussbaum page 10)." 

4 Then under the heading of problem, it says "Work on 

5 what language is subject to interpretation." 

6 A That’s one of the comments. There’s 

7 several comments just below that, the next one. 

8 Q If you could just address that, it would be 

9 great. 

10 A The next one below that is "Sloan recalled 

1 1 that Hanson mentioned eight or nine referrals and the 

12 Clintons were mentioned in the referral along with 

13 the Clinton ’84 complain. Sloan, page 8." And the 

14 problem as she cites is "Mentioned what about eight 

15 or nine referrals? Language subject to 

16 misinterpretation." 

17 Comments like that — I thought we were 

18 trying to be pretty straightforward by going straight 

19 to it, so that was the concern, I think, with a lot 

20 of the comments that she had in general. 

21 Q Okay. Now, there are some handwritten 

22 notes on the document. Who put those there? 
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A That’s my writing. 

Q A lot of the — great majority of the 
document is crossed out. And what are the 
crossing-outs or the slashes in the material? 

A The crossout is, what we did was go back, 
and when we checked the transcripts, we pulled the 
transcripts out, and this is what we ended up doing 
at the final meeting. 

We put all the transcripts on the table, 
and when we went through the report, we went line by 
line, and if anyone had a question about it, we went 
directly to the transcript and read it. You know, if 
it said page 70, we went to page 70 and said, okay, 
what does it say and is that what it says in the 
report. And what we did here with their comments was 
pull the transcripts out, and this was my deputy and 
I - 

Q What is your deputy’s name? 

A Raisa Cesario. We would go through and 
review what we had. After we looked at it, we were 
lining through. That’s what the line-outs were for. 

Q That indicates you were finished reviewing 
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that section? 

A That I had reviewed it, yes. 

Q I would like to you look on the second page 
of this document, which is Bates stamp 036, under 
page 4 — actually, I’m not going to ask you a 
question about that. 

On the third page, page 8, third page of 
this document references, I guess, portions of page 
8. Did you have any differences with Ms. Kemer with 
regard to her problem with that statement? 

A Yes. You’re talking about the statement 
from page 8 about Dennis Foreman? 

Q Correct. 

A Yes. Eventually, later on on the 21st, she 
and Francine and Bob Cesca came over to my office, 
actually we were in Raisa’s office, my deputy’s 
office, and we went through the chron we had and 
through these changes, the proposed changes that 
Francine had. 

And in the discussion of this thing, I 
thought it was very relevant that Dennis Foreman - 
several witness — well, not several witnesses. 
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There was some witnesses that had said there had been 
an ethical opinion rendered about the recusal, and 
when we interviewed Dennis Foreman, he said yes, he 
had seen the talking points and said he didn’t see 
any problem with it, but he said very specifically 
that he saw it and looked at it for less than two 
minutes because Jean Hanson was on her way to the 
meeting and they passed in the hall, she handed it to 
him, he looked at it and said, no, I don’t see any 
particular problems with it. 

So to me that was very different than 
somebody sending something to their attorney and 
saying, would you research this and give me an 
opinion whether there’s a problem with it. And 
that’s why I thought it was very significant that we 
put in there that Mr. Foreman said that based upon a 
two-minute review, he didn’t have a problem, and 
Ms. Kemer didn’t agree with that, she said, what’s 
the difference if he had it two minutes or two hours 
or two days. We had a very long discussion about 
that because I thought that was very relevant. 

Q Okay. And her expressed problem on the 
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statement on page 8 says "This is hitting below the 
belt." Were you surprised that she used that kind of 
language? 

A No. 

Q Why is that? 

A We had had some discussions about this. I 
think at one point during the conversation when we 
were going through these proposed changes or her 
proposed comments, I made several — I made a comment 
to her that this was not the Jean Hanson defense team 
and that we were trying to report facts here, not 
trying to protect anyone or slant anything one way, 
that we were trying to state the facts. And I felt 
that she was trying to push it in a certain 
direction. 

Q And when did that occur? 

A That was at the meeting on the 21st. 

Q 21st of? 

A Of July. 

Q What was her reaction to that? 

A She wasn’t real happy about that; she felt 
she was trying to make it more accurate. 
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Q Had you expressed concerns with her about 
this previous to the July 21 meeting? 

A I think this was the first time that we had 
put something in writing. As I said, this was the 
first draft, so that’s when it really surfaced. I 
mean, we had talked in general about line of 
questioning and things like that, but that’s the 
first time that it really hit it about the report. 

Q So did this report heighten or lessen your 
anxiety about Ms. Kemer working on the 
investigation? 

A It heightened it. 

Q In what respect? 

A Well, because I think there were -- you 
know, I may have had some concerns before, but this 
was very overt, about actions that were being taken 
to try to change the content of the report. 

Q Did you bring this to the attention of 
Mr. Cesca? 

A Mr. Cesca was present during the 
conversation, during the discussion. 

Q And what was his reaction? 
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A He said, we’ve got to keep to the facts. 

He was very concerned about the conversation between 
Francine and I. 

Q Well, what were his concerns? 

A Well, the concern was that, you know, we 
keep to the business at hand of writing an accurate 
report. 

Q Did Ms. Kemer make any assurances to you 
that she was not acting on behalf of Ms. Hanson or 
anyone else at general counsel? 

A She never said she was acting on behalf of 
Ms. Hanson. She stated she was trying to make the 
report as accurate as possible. 

Q I’m sorry, you misunderstood. The question 
was whether in response to your — that this isn’t 
the Jean Hanson defense team, that she related to you 
she wasn’t working on behalf of Ms. Hanson? 

A Yes, that’s what she said, she was only 
concerned with the straightforwardness of the report. 

Q I wasn’t trying to indicate that she had 
indicated that, so just to be clear on the record. 

Actually, did anyone else other than 
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Mr. Cesca, Ms. Kemer and you see Exhibit 35, the 
document Bates stamped 35 through 38? 

A My deputy, Raisa, and Fred Coco, who was 
there for part of this meeting, one of the two 
investigators from my office. 

Q Did they have any reaction to the document? 

A They felt pretty much the same way I did. 

Q And did they express that during the 
meeting? 

A No. Basically, that was just Francine and 
I in the discussion at the meeting. 

Q Did they discuss — did they express it to 
you that they felt the same way that you did? 

A Yes, they did. 

Q When did they do that? 

A The morning when we got this, when we sat 
down and reviewed it, we talked about it together. 

Q What were the specific contents of those 
discussions? 

A Just the same thing, the concern of the 
slant that it was coming from. 

Q Do you recall any specific comments they 
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made with regard to the slant, characterizations 
made? 

A No, I don’t. 

Q Thank you. 

I’ll show you a document which bears the 
Bates stamp 929. It’s another E-mail, interoffice 
memorandum, dated 1 1 July 1994 from Francine Kemer 
to you again, and cc’d Raisa Cesario. I’m trying to 
pronounce the first name properly. I don’t know if 
I’m being successful. 

A You can say ROC. Because of Raisa 
Otero-Cesario, we just call her ROC. That makes it 
easier for everyone. 

Q Have you seen this document before? 

A Yes, I have. 

Q When did you first see it? 

A Probably July 11. It was an E-mail from 
Francine to me. 

Q Was this E-mail in response to the E-mail 
that you sent Ms. Kemer with regard to your concerns 
of her contacting investigators? 

A No, I think there was a subsequent E-mail 
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1 that I had sent her that this was in response to. 

2 Q The last line or two lines of the E-mail 

3 says n As for transcripts. I’ll come up to ICC." 

4 What does that refer to? 

5 A That’s where I — that’s where my office 

6 is, the ICC building, so instead of us having to - 

7 she wanted the transcripts, and I told her, I have to 

8 wait until I can get someone to bring them up there. 

9 So her comment was that she would come over to our 

10 building to pick up the transcripts. 

1 1 Q How often did she come over to pick up the 

12 transcripts or send someone over to pick them up? 

13 A I don’t really remember. I would say 

14 probably once or twice. 

15 Q Generally someone from your office 

16 delivered them over to her? 

17 A Generally, yes. 

18 Q I would like to show you Exhibit 1 177. 

19 Again, it’s a one-page E-mail, interoffice 

20 memorandum, dated 11 July 1994. The time is 10:44 

21 p.m. It’s from Francine Kemer again to you, cc ROC, 

22 which is Raisa Cesario, and subject is Steiner 
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1 questions. It says "Here are my Steiner questions. 

2 They include references to Steiner diary." 

3 Do you recall receiving this E-mail? 

4 A Yes. 

5 Q When did you receive this one? 

6 A I’m sure the morning of the 12th, July 

7 12th. 

8 Q Does this refresh your recollection that 

9 Ms. Kemer prepared questions for Mr. Steiner? 

10 A Yes, I’m sure she did. 

11 Q Do you know if those questions were used by 

12 the investigators? 

13 A They were passed on to the investigators. 

14 Whether the actual questions were used or not I don’t 

15 know. 

16 Q Were they passed on to the investigators 

17 before they conducted the interview of Mr. Steiner? 

18 A Yes. 

19 Q When was Mr. Steiner’s interview? 

20 A I couldn’t tell you the date. 

21 Q Do you know if it was the morning of July 

22 12 ? 
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A Probably. 

Q The E-mail was sent at 10:44 p.m., or at 
least that’s the time noted on the top right-hand 
portion of the E-mail. 

A That’s correct. 

Q Does that time denote when the E-mail was 
sent or received? 

A When it was sent. 

Q Do you know whether — let me rephrase the 
question. 

Did Ms. Kemer meet with Mr. Steiner’s 
attorney, Reed Weingarten, on the evening of July 1 1, 

1994? 

A I don’t know if she ever met with him. I 
know there were some discussions about the diary. 

Exactly when they met, I don’t know, but there was 
discussions about access to the diary. 

Q And when we were talking about the diary, 
what diaiy are you referring to? 

A Josh Steiner kept a diary, and probably 
when the independent counsel investigation started, 
the diary was given to his attorney, who had it 
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locked up over there. 

Q What’s the name of the attorney? 

A Reed Weingarten. And when we interviewed 
Mr. Steiner, he had copies of certain pages from the 
diary that he said were applicable. Later after the 
interview, I think Daniel O’Rourke did it, went over 
it Mr. Weingarten’s office to compare what they had 
given us to the actual diary to make sure that it 
matched the entries, and Mr. Weingarten got the diary 
out of the safe and the agent was able to compare 
that they were the same; what we had been given did 
match what was actually in the diary. 

Q Had you been provided pages of the diary 
previous to the interview? 

A You know, I really don’t recall. If we 
did, I don’t know if we got them at the interview or 
if we got them the day before; I’m just not sure. 

Q Would there have been any reason for 
Ms. Kemer to meet with Mr. Weingarten the night 
before Mr. Steiner’s interview? 

A Only if there was negotiation about whether 
we were going to get the diary or not, access to the 
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diary or not. 

Q Were negotiations still going on at that 
point? 

A Probably. Well, I don’t know. I mean, I 
really don’t know. I think that was something that 
we had the interview set up, but then the attorney 
called and said he had a question about the diary, 
whether the diary should be brought or whatever. And 
Francine was delegated to handle that, so that’s the 
best answer I can give you. 

Q Did she tell you the morning of the 
interview that she had had conversations with 
Mr. Steiner’s attorney? 

A We knew that they were negotiating because 
when we set up the interview, that concern had been 
expressed by Mr. Weingarten, but the best I recall, 
when we went to the interview, we really didn’t know 
how it had been resolved until we got to the 
interview, and then he told us this was the deal, the 
arrangement that he had made with Francine Kemer. 

Q Which was to provide a portion of the diary 
that they felt was relevant to the inquiry? 

116 

A That’s correct, that’s correct. 

Q Were any of the witnesses ever provided — 
the witnesses that were interviewed during the course 
of your investigation, were any of them provided ~ 
given advance copies of questions that were asked 
during the interviews? 

A Not to the best of my knowledge. They 
certainly weren’t given them by us. 

Q Turning your attention again to 1 177, it 
says "Here are my Steiner questions. They include 
references to Steiner diary." 

What does that refer to? 

A The questions that she sent to us had 
questions about the diary. 

Q Would that indicate to you that she was in 
possession of at least portions of the diary on the 
11th or -- this is if you know. 

A No, I don’t know. 

Q And again, with all my questions, I’m not 
going to ask you to speculate. 

I would like to show you a document which 
contains more than one E-mail message with Bates 
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stamp numbers 357, 358 and 359. Take a moment to 
review that and let me know when you’re finished with 
your review. 

(Witness reviewed the document.) 

I’m going to direct your attention to the 
second E-mail. 

A Okay. 

Q Have you seen the E-mails contained in the 
document I just handed you? 

A Yes, I have. I’ve seen the second page. I 
don’t think I ever saw the first. 

Q The second page is a copy of an E-mail 
interoffice memorandum dated 13 July 1994 at 6:29 
from Francine Kemer to James Cottos, cc Raisa 
Cesario. What does that E-mail refer to? 

A It refers to a conversation that Francine 
had with Jane Sherburne of the White House staff. 

Q And I wanted to direct your attention — 
well, could you give a general review of what the 
subject of the E-mail was? 

A Francine was coordinating the appointments, 
the time for the interviews of the White House 
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people, with Jane Sherburne, and there was a concern, 

Mark Gearan, if I remember correctly, had been 
changed several times. And the last time, evidently, 
was set up and then it got changed. 

And Fred Coco, one of my investigators, had 
called back to verify the time, and that’s when she 
said Saturday, 10:00 a.m. Saturday morning. Fred 
said, I guess we won’t be doing Gearan. I think 
there was somebody else scheduled at that time. Fred 
got a little testy. And I can — I remember it very 
clearly, because there had been a lot of shifting 
with the White House interviews, and some of this -- 
initially a lot of the people were in Europe with the 
President, so we couldn’t start the interviews when 
we wanted because they simply weren’t in the country, 
but obviously working at the White House, it’s a 
little difficult to schedule. 

Fred was very anxious to have a solid time 
and it kept getting changed and that’s basically what 
this is, concern that — Francine was saying that 
Jane Sherburne was concerned that Fred’s testiness 
was reflected in the interviews, and Francine assured 
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her that it was not. And I think that’s the reason 
that it was given to Bob Cesca and that it was given 
to me, that she was concerned about whether that in 
fact was happening. And my response to her was, if 
you read the transcripts, I don’t think you will see 
any testiness. 

I think that, as I said, all four of the 
investigators were extremely professional. I never 
got any complaints from any of the attorneys, and 
believe me, there were a lot of attorneys present at 
these interviews. No one complained about any of the 
investigators, and that’s one of the things I’m most 
proud of from this investigation. 

Q With regard to the comment you just 
mentioned, ’’She is worried that Fred’s testiness is 
reflected in the interviews and I assured her it was 
not,” did Ms. Sherburne ever comment any other time 
with regard to the tone of the interviews? 

A Not to me. 

Q Did she to Ms. Kemer? 

A Not to my knowledge. This is the only — 
this is the only item that came up that I’m aware of. 
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Q It says here ’’She is worried that Fred’s 
testiness is reflected in the interviews.” How would 
Ms. Sherburne have any knowledge of whether the 
testiness would be reflected in the interviews? 

A If the witnesses — you know, we had 
absolutely no control over what the witnesses did 
after the interview, so if a witness — if we 
interviewed a White House witness and they went back 
and reported to Jane Sherburne what they were asked 
and the nature of the questions, we had no control 
over that, so I assume that would be where she would 
get some feedback. 

Q To your knowledge, on July 13, ’94, did the 
White House have any access to the transcripts at 
that point? 

A Not to my knowledge. 

Q Did Ms. Sherburne attend any of the 
interviews? 

A No, she did not. 

Q I’ll show you a document which bears the 
Bates number 364. Again it’s another E-mail, 
interoffice memorandum, date of 14 July ’94 from 
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James Cottos to Francine Kemer, cc Raisa Cesario, 
subject is Fred Coco’s conversation with Jane 
Sherburne. 

Have you seen this document before? 

A I’m sure I have. 

Q I would like to direct — did you write 
this document? 

A Yes, I did. 

Q I would like to direct your attention to 
the second sentence in the text, which reads "The 
response of the White House people, three attorneys 
with Cliff Sloan last night, is not very 
productive." 

What does that refer to? 

A I don’t recall. 

Q Take a moment to look at the document and 
let me know if it refreshes your recollection. 

(Witness reviewed the document.) 

A I’m not sure what the comment about "is not 
very productive" is. Reading the rest of it, I know 
I remember the conversation about the tight 
scheduling and the comment about having to know ahead 
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of time when and who we were going to interview so 
that we could line up the court reporters. 

That was one of the other concerns. Having 
the agents available was not a problem. Making sure 
that we had court reporters there was a problem. And 
we were concerned about overlapping interviews. 

That’s the rest of it. But I really don’t know what 
that - what is referred to, "is not very 
productive." 

Q Was Cliff Sloan interviewed at night or 
during the day? 

A At night. 

Q Does that refer to his actual interview? 

A No, because I think that everyone 
interviewed cooperated, Treasury people, RTC people 
and the White House people. There was not anything 
that came back about people not cooperating. 

Q Do you recall whether there were any 
negotiations with regard to what questions would be 
asked during the interviews? 

A I think some of the attorneys — 

MR. PORTNOY: Negotiations? 
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MR. O’CALLAGHAN: Yes: 

THE WITNESS: Well, I think there were some 
discussions with some of the attorneys for several of 
the witnesses about are there any areas that are off 
limits, et cetera. And I believe in some of the 
interviews, and I don’t recall specifically, but 1 
think it was more White House interviews, that when a 
question was asked that — and this was very few 
times, I don’t want to depict it as often, probably 
three or four times, the attorney said Francine 
Kemer assured me that that area was not going to be 
discussed, and the investigators were upset that ~ 
about some kind of deals being made without them 
being included. And they would call me and say, are 
you aware of any deal, and I would say no. 

So that’s — if that’s - that’s the only 
thing that I can answer about that. 

BY MR. O’CALLAGHAN: 

Q Did you ever learn of specific areas that 
attorneys identified that Ms. Kemer agreed would not 
be discussed? 

A No, I don’t recall what the specific areas 
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were. 1 think it was more in line of what the White 
House did with the information, I believe, was the 
concern. 

Q I’m sorry, can 1 ask you to be more 
specific? 

A Okay. 

Q More dealing with what the White House did 
with the information. Are you referring to 
information — 

A The Madison Guaranty information. That was 
not the nature of our investigation. Our 
investigation was the contacts between the White 
House and Treasury people and what information was 
given. To go beyond about what they did with that 
information, that really was not what we were looking 
at, and I think that’s the area that I think was of 
some concern. 

Q When you were looking at the contacts 
between the White House and Treasury, were you 
looking just at physical contacts or were you looking 
for proper or improper contacts? 

A We were looking at all contacts between 
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Treasury and White House of things that should not 
have been communicated. 

Q And how did you make the determination of 
whether the contacts involved things that should not 
have been communicated? 

A Well, I think any contacts regarding 
Whitewater is what we were asked to document, not to 
make a decision. That was OGE’s job, to make a 
decision whether the actions were proper or not. Our 
job was to find out, identify as many contacts as 
possible and to find out what information was 
exchanged in those contacts, and then it was up to 
OGE to decide whether that was an ethical problem or 
not. We weren’t judges on this thing. We were 
strictly the factfinders. 

Q With regard to factfinding for the OGE to 
enable them to make a determination whether the 
contacts were proper or not, did they ask you to look 
at what the purpose of the contacts were with regard 
to information? 

A Excuse me. Yes, I think that was covered. 

Q Would that have been covered by information 
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that may have been given -- contacts between the 
Treasury and White House and then what was done with 
the information after the initial contact? 

A I think our job was to look at what 
information was given to the White House. That’s 
what our responsibility was, to determine what 
information was relayed to the White House, not what 
subsequently happened to that information. 

Q But what subsequently happened to that 
information, would that have borne upon whether or 
not the contacts were proper or not? 

A No, I think the whole question was whether 
that information should have been relayed or not. 

Whether that information was used or not was 
irrelevant to the contact being appropriate or not. 

Q Did anyone at the RTC ever express any 
opinion as to whether the investigation should have 
included contacts that occurred after the first 
contact at the White House? 

A I think there was some concern about that, 

yes. 

Q And what concern was expressed? 
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A Well, I think Clark Blight and I had 
discussed that because there were some questions 
asked early on that the investigators disagreed, you 
know — 

Q Treasury and RTC investigators? 

A The Treasury and RTC investigators 

disagreed. My investigators felt that based on our 
conversations, that that was not an area that we were 
going into, and RTC wanted to ask questions in that 
area. There was only two areas that we disagreed. 

That was one, and the other one was RTC wanted to ask 
the Treasury people a lot more about their 
involvement in running RTC. 

Well, Roger Altman was the acting director, 
and we felt that that was inappropriate because that 
was not what we were looking at. You know, the fact 
of other people -- other Treasury employees being 
involved in RTC business was not what this 
investigation was about, so there was some 
discussions about that. Those are the only two areas 
that we had discussions or disagreements, I guess, 
with RTC IG. 
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Q Did they articulate why they thought it was 
appropriate to ask about what was done with the 
information after the initial contact with the White 
House? 

A I don’t recall specifically. I think my 
sense was, and when I told — my discussion with 
Clark Blight was we know that the investigations went 
forward, the investigation of Whitewater Madison 
Guaranty was not stopped, therefore, it would have 
been very, very relevant if the investigation had 
stopped, but it didn’t. It obviously has gone 
forward and is continuing to go forward. 

So since the investigation went forward, 
none of these contacts resulted in the cessation of 
that investigation; therefore, I felt that there was 
no reason to pursue that. 

Q Did you ever consider whether looking at 
who the ~ whoever was contacted told, whether that 
went forward revealing the propriety of the contact 
and how that information was used? A CK SENTENCE? 

MR. PORTNOY: Mike, I’m going to ask you 

how this relates to the propriety of any release of 
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information or the subject of our resolution. You’re 
now inquiring rather deeply into a subject that’s 
really well to the side. 

MR. O’CALLAGHAN: What’s your specific 
objection, Jim? 

MR. PORTNOY: It’s outside the scope of 

the resolution. It’s outside the scope of what we’re 
supposed to be here to discuss. I think Mr. Cottos 
has answered a number of questions regarding his 
thinking on this subject, and now we’re pretty far 
afield. 

BY MR. O’CALLAGHAN: 

Q I would just like to show you a three-page 
document with an E-mail dated July 11, 1994. Most of 
the Bates are hard to decipher, but the first one is 
a 9. I believe it’s a series of numbers, three 
pages. It’s from James Cottos to Francine Kemer, cc 
Raisa Cesario, and it’s subject: Altman/Hanson 
questions. 

Have you seen this document before? 

A Yes, I created this document. 

Q And what does it refer to, the subject? 
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A The subject is the Altman/Hanson questions 
that Francine had faxed to me over a weekend, and I 
believe I received them Monday morning. 

Q Were these questions questions that were 
suggested to be used in interviews? 

A Yes, they were. 

Q And were these questions used in any of the 
interviews? 

A They were passed on to the investigators. 

Whether they were used or not, I can’t specifically 
say. 

Q Did they ever — the investigators ever 
relate to you whether they ever used these suggested 
questions? 

A No. 

Q I would like to direct your attention to 
the third page. The first — second full sentence 
there reads "RTC has a different agenda. I’m 
struggling to keep the interviews on track. I’ve 
been in constant contact with Clark Blight trying to 
limit what his people want to ask. He has not gotten 
any briefing from me either because, again, I have no 
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information to do that. He’s gone this week, so 
maybe we will eliminate some areas that they want to 
pursue." 

Does that refer to the differences you’re 
having with the RTC people? 

A That’s correct, what I just mentioned, the 
fact of the RTC investigators wanting to get more 
into the role that the Treasury people were playing 
in running RTC, and I - again, that’s what Clark and 
1 talked a lot about, that I didn’t feel that was 
what this was all about. 

Q The last sentence, or last two sentences, 

"As soon as the transcripts come in on Dennis 
Foreman, I’ll have them brought up to you. Until 
then, we’ll keep plugging ahead." 

What does that refer to? 

A Just what it says, that she had asked for 
the transcript on the Dennis Foreman interview, and I 
said as soon as they were in, I would send them up. 

Q Did Ms. Kemer relay to the — what use she 
was putting the transcripts to once she received 
them? 
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A No, 1 don’t know what she did with the 
transcripts once she received them. 

Q Why was she provided with a copy of the 
transcripts after they came in? 

A Because Bob Cesca told me that she needed a 
copy to review and advise and to share with the 
attorneys. She was the coordinator with the 
attorneys for each of the witnesses for any changes 
that needed to be made. 

Q I’m showing you a document Bates stamped 
366. It’s a one-page E-mail interoffice memorandum, 

18 July 1994 from Francine Kemer and department’s 
counsel to James Cottos, cc Raisa Cesario and Robert 
Cesca. The subject is delivery of transcripts. 

Have you seen this document before? 

A Yes, I have. 

Q And when did you see it? 

A Probably on 19 July. 

Q And why do you say you thought you received 
it on the 19th? 

A It’s dated the 18th of July at 6:24 p.m., 
so I probably saw it the following morning. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2016 


133 

Q And what does this document concern? 

A It talks about the release of the 
transcripts to Ken Smallsbach. 

Q What was your reaction to this — actually, 
rather, were the transcripts delivered to Ken 
Smallsbach on the 18th? 

A I don’t have a clue. There was a 
discussion as referred to in the first sentence, "In 
accordance with our discussion earlier today," and 
that was a discussion between Francine Kemer, Bob 
Cesca and I about the transcripts being given to the 
Secretary, and I again voiced my objection and I was 
overruled and the transcripts were given 
subsequently, I believe, by Francine to Ken 
Smallsbach. Again, I didn’t give the transcripts to 
anyone, so I assume that she did that day. 

Q How long was the discussion that occurred 
that day regarding handing over the transcripts? 

A I don’t think it was a very long 
discussion. I think that she made her position and I 
made my position, which had been consistent 
throughout this whole investigation, and Bob Cesca 
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made the decision. 

Q Did he give a reason why he agreed to have 
the transcripts handed over? 

A He felt that with the agreement that was 
reached about it not being shared with anyone, that 
the Secretary needed to be prepared for his 
testimony, and therefore, the transcripts would be 
given. 

Q Did Ms. Kemer ever relate to you or 
Mr. Cesca that the Secretary had requested that the 
transcripts be handed over to Mr. Smallsbach or 
anyone in the general counsel’s office? 

A Well, I think that was understood from the 
start, that that’s what the Office of General Counsel 
needed them for, was to prepare the Secretary for his 
testimony. 

Q But was it ever identified who made the 
request for the transcripts and felt that they were 
needed for preparation of testimony? 

A No, I don’t recall anyone saying Secretary 
Bentsen wants them, no, I don’t recall that. 

Q Or anyone else in the Department of 
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Treasury? 

A No, I can’t identify anyone in particular. 

Q And what was your reaction to this E-mail? 

A I wasn’t a real happy camper, because 
again, I did not want any of the transcripts released 
until we were completely done and had written the 
report. 

Q At this point what was your understanding 
of the agreement reached between Ms. Kemer and 
Mr. Smallsbach? 

A Well, as it says in the second paragraph, 
that the Secretary would not allow the transcripts to 
be shared among employees until the banking committee 
completed its depositions. 

Q Did you have concerns with regard to that 
transcripts would be shared with witnesses that you 
had interviewed? 

A Yes, I did. 

Q What were your specific concerns? 

A My concern was that we had done most of the 
Treasury employees but they were still testifying 
either in front of the House committee or the Senate 
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committee, and I was concerned about whether those 
transcripts would be given to them to help them 
prepare for their testimony in front of the 
committees. 

Q Did you think it was improper for them to 
be provided with transcripts to prepare for the 
Congressional testimony? 

A I think I have stated my position. I 
didn’t feel those transcripts should be shared. 

Q Did you ever object in writing — actually, 

I would like to show you an E-mail Bates stamped 367 
dated 19 July 1994 from James Cottos to Francine 
Kemer, cc Raisa Cesario, subject White House 
transcripts. 

Have you seen this document before? 

A Yes, I have. I created it. 

Q What does this document refer to? 

A This is the discussion -- Francine had sent 
me an E-mail stating that the White House wanted the 
transcripts to be able to compare, I think, the — I 
don’t remember the exact wording, but it was to 
compare our transcripts to their notes to see if 
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1 there were any inconsistencies. And in this E-mail, 

2 1 was telling her that I thought it was backwards 

3 because I couldn’t understand how you could compare 

4 interviews that they did orally with no written 

5 documentation, compare those with our sworn 

6 depositions. 1 didn’t think that was much of a 

7 comparison. 

8 Q What was your understanding for what 

9 purposes they would compare? Why were they looking 

10 to compare the transcripts with their notes? 

11 A 1 think they were preparing for testimony, 

12 because I believe Mr. Cutler was testifying a week 

13 later, so that was the same theory that came later 

14 about the release of the transcripts, was that they 

15 needed them to make sure that Mr. Cutler’s testimony 

16 was accurate. 

17 Q And the last line says "She was much too 

18 late to point out inconsistencies at that time." 

19 What does that mean? 

20 A Well, I think supposedly she was 

21 interviewing their people about the same time that we 
11 were Francine had told me that Jane Sherburne was 
138 

1 acting as an investigator for the White House, so at 

2 this point, to me, it was much too late. We were 

3 almost done, ready to write the report, and for her 

4 to come forward now and say something is different, I 

5 thought she was a little late. 

6 Q I would like to show you a document Bates 

7 stamped 365, which 1 believe is another E-mail dated 

8 the day before, July 18. 

9 A This is one that precipitated my response, 

10 which we just talked about. 

11 Q Okay. But you received that on the 18th; 

12 is that right? 

13 A That’s correct. Well, probably the morning 

14 of the 19th. 

15 Q But it was sent on the 18th? 

16 A That’s correct. 

17 Q And that was the same day that the 

1 8 transcripts were released to the Office of General 

19 Counsel? 

20 A I’m not sure. 

21 Q I would refresh your recollection with the 

22 exhibit I showed you previously, 366. 
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A Yes, that was the same date. 

Q Did you find it odd that you had a request 
from the White House the same day that the - for the 
transcripts the same day that the transcripts were 
handed over to the Office of General Counsel? 

A I can’t comment on that. I really don’t 
know, and I don’t know if I made the connection at 
the time. I just — I objected to Jane Sherburne 
asking for our transcripts to compare with their 
interviews. I just didn’t feel that was 
appropriate. 

I didn’t know if -- they weren’t under 
oath, as far as 1 knew. There were no - I never 
heard of doing interviews without any written 
documentation. Therefore, I objected to that whole 
business about comparison purposes. But no, I don’t 
find any particular significance between that and 
being turned over. 

Q Okay. Thank you. 

I’m showing you a document Bates stamped 
01 1803. One-page document, handwritten notes on it. 

It’s kind of tough to decipher the top line. 
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Have you ever seen this document before? 

A No, I haven’t. 

Q Do you recognize the handwriting on this 
document? 

A No, I don’t. 

Q Do you recognize the signature or the 
initial? 

A No, I don’t, to tell you the truth. 

MR. O’CALLAGHAN: Off the record a moment. 

(Discussion off the record.) 

(Whereupon, at 12:42 p.m., the deposition 
was recessed, to be reconvened at 1:45 p.m. this same 
day.) 
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AFTERNOON SESSION (1:52 p.m.) 

Whereupon, 

JAMES M. COTTOS 

resumed the stand and, having been previously duly 
sworn, was examined and testified further as follows: 

MR. O’CALLAGHAN: We are back on the 

record. 

EXAMINATION (Continued) 

BY MR. O’CALLAGHAN: 

Q Mr. Cottos, with regard to the chronology 
report that Treasury IG’s and Resolution Trust 
Corporation Inspector General’s Office had prepared 
for the OGE, which is the Office of Government 
Ethics, were any of the edits that Ms. Kemer made to 
the drafts incorporated in the final report? 

A I really couldn’t answer that, because, as 
I said earlier, there was a large group that was 
involved in writing the final report. And I think 
everyone had input into it, so l couldn’t say that 
any one person had all input or no input, or anything 
else, because it was a group product. 

MR. O’CALLAGHAN: Off the record. 
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(Discussion off the record.) 

MR. O’CALLAGHAN: Back on the record. 

BY MR. O’CALLAGHAN: 

Q Mr. Cottos, during the period March through 
the end of June, 1994, did RTC IG or Treasury IG 
engage in any document collection or preinvestigation 
activities? 

A Between March and June? 

Q Before you got the formal go-ahead to go 
ahead with the investigation, after Mr. Fiske gave 
you the go-ahead. 

A Not that I recall. 

Q Other than the general prep meetings that 
you’ve testified to already? 

A That’s correct, but as far as gathering 
documents, no. We were waiting for the Treasury 
documents and the White House documents. 

Q I would like to have you take a look at a 
document Bates stamped 6877. It’s a one-page 
document on Department of Treasury letterhead, dated 
July 23, 1994. "By hand" is the transmittal 
instruction, addressed to Jane Sherboume, Esquire, 
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and it is signed by Stephen J. McHale, assistant 
deputy counsel. Have you seen this document before? 

A Yes, I have. 

Q When did you first see it? 

A Probably Monday, July the 25th, 1994. 

Q And how was it brought to your attention? 

A At a meeting with Francine Kemer and Bob 
Cesca. 

Q What was the purpose for the meeting? 

A The purpose of the meeting was for them to 
tell me that the transcripts had been turned over on 
Saturday; that was a Monday, and they told me at that 
time that the transcripts had been turned over 
Saturday. 

Q What was your reaction? 

A I was not very happy about it. 

Q What did you say to them in reply to them 
informing you that the transcripts had been turned 
over on the 23rd? 

A I asked why I hadn’t been consulted since 1 
was in charge of the investigation. 

Q What was the response you received from 
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them? 

A Bob basically said that he had been 
contacted on Saturday, and that he had made the 
decision to turn them on over, and therefore didn’t 
feel he needed to discuss it with me. 

Q Did you say anything in reply to that? 

A There wasn’t a lot I could say. 

Q Did you express to him that he should have 
consulted with you before — 

A I said I wished he would have called me to 
discuss it. 

Q Did you explain to him why you wished he 
had called you to discuss it? 

A Well, at that point, no. We had discussed 
this. This had been an ongoing discussion about 
release of the transcripts, and as I said earlier, I 
was very consistent in my thoughts about the 
transcripts, so we didn’t go into the whole thing at 
that point, no. 

Q With regard to the ongoing discussion, the 
discussion you are referring to for release of the 
transcript to the White House or release of the 
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1 transcripts in general? 

2 A Release of the transcripts in general, to 

3 anyone, whether it be the White House, the Secretary, 

4 anyone else. 

5 Q Did you ever commit in writing your 

6 objection to release of the transcripts to the White 

7 House or to anyone else? 

8 A In writing? No I don’t believe I did. 

9 Q If you could keep 6877 in front of you. 

10 Okay. What is Exhibit 6877? 

1 1 A That’s a letter from Stephen McHale to Jane 

12 Sherboume. 

13 Q And what does it discuss? 

14 a It discusses the transmission of the 

15 transcripts from the investigation from Treasury to 

16 the White House. 

17 q Had you ever read any reports or heard of 

18 any reports that you had objected in writing to 

19 release of the transcripts on July 19, 1994? 

20 A There were a lot of articles written at 

21 that time. I don’t remember if there was anything 

22 that said that or not. — — — 

— 146 

1 Q 1 would like to show you Exhibit 1953. And 

2 1 would like to direct your attention to the one, 

3 two, three, four - fourth paragraph of that - of 

4 the document. For the record, it is a one-page 

5 document, fax line of May 8, 1995, and it’s titled 

6 "Starr investigates behind scene maneuvering during 

7 ethics probe." 

8 And the paragraph 1 just pointed out to 

9 you- 

10 MR. PORTNOY: Could you identify the source 

1 1 on the record. 

12 BY MR. O’CALLAGHAN: 

13 q it’s an AP story, Associated Press story. 

14 The paragraph I pointed out to you reads 

15 "Presidential aides made at least four attempts to 

16 obtain witness depositions before the probe ended." 

17 Are you aware four attempts were made to 

18 obtain witness depositions - 

19 A 1 don’t know that there was four. I think 

20 we talked this morning about some of the E-mails back 

21 and forth, the discussions between Jane Sherboume 

22 and Francine Kemer, which Francine relayed to me, 
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about requests from the White House for the 
transcripts. I don’t know that there were four. 

Q Other than the request that we’ve already 
discussed today, are you aware of any additional 
requests that were made? 

A No, I am not. 

Q And then there is a — the next sentence 
attributes action to you. It says "the chief 
Treasury investigator, Jim Cottos, who objected in 
writing to releasing the transcripts on July 19, 1994 
just four days before they were released." 

Does that help refresh your recollection as 
to whether you — 

A Well, that was an E-mail that we talked 
about this morning. That was an E-mail from me to 
Francine that we discussed earlier, where Jane 
Sherboume had asked for the transcripts and I said 
that was nice of her to offer but I don’t think so. 

That’s what they are referring to. 

Q That’s your understanding? 

A That’s my understanding because that’s the 
only place I know anything was in writing. 
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Q I would like to direct your attention again 
to a document Bates number 6877 which is a July 23, 

1994 letter from Steve McHale to Jane Sherboume. 

Were you ever aware of any agreement that was entered 
into between the Department of Treasury and the White 
House with regard to the handling of transcripts 
after they were delivered? 

A Just what was stated in this letter. 

MR. PORTNOY: At what time? 

. MR. O’CALLAGHAN: At any time. That’s why 
I said ever. 

THE WITNESS: The only agreement I know is 
what’s stated in this letter. 

BY MR. O’CALLAGHAN: 

Q And when did you become aware of the 
agreements? 

A On July 25th. 

Q So you were not approached about setting up 
an agreement of this nature? 

A No, I was not. 

Q Have you ever learned that Secretary 
Bentsen and Lloyd Cutler had ever entered an 
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1 agreement before July 23 that Treasury and RTC 

2 transcripts would be turned over to the White House? 

3 A No. 

4 Q What were your concerns about the 

5 transcripts being handed over to the White House on 

6 the 23rd? 

7 A Because the White House had several people 

8 that were going to testify, both in front of the 

9 House committee and the Senate committee, and again, 

10 I was concerned about how they would be used to 

1 1 influence any testimony of other witnesses. 

12 Q Had you expressed that concern to Mr. Cesca 

13 before the 23rd? 

14 A Yes, I did. 

15 Q Did he respond to you, to that specific 

16 point? 

17 A We had discussed it, and he had agreed not 

18 to release them to the White House prior to the 

19 23rd. 1 think you referred to the E-mail on July 

20 19th; as far as I know, he supported it at that time, 

21 because they were not turned over when Jane 

22 Sherboume requested them on the 1 8th. 

1 Q Did Mr. Cesca give you his reasoning on the 

2 25th for turning over the transcripts? 

3 A Yes. 

4 Q And what did he tell you? 

5 A Basically he said that since they had 

6 reached this agreement that they would only be used 

7 to prepare Mr. Cutler for his testimony, and would 

8 not be shared with any other witnesses, that he felt 

9 it was appropriate to release them. 

10 Q Was that a satisfactory agreement to you, 

1 1 with regard to safeguarding the transcripts? 

12 A I have been very consistent. I did not 

13 feel they should be released until the investigation 

14 was done and the report was written. 

15 Q I would like to have you look at an exhibit 

16 which bears Bates stamps 462 through 464. Have you 

17 seen this exhibit before? 

18 A Yes, that’ s my writing. Yes, I prepared 

19 this document. 

20 Q When did you prepare it? 

21 A I believe it is dated August 24th, 94. 

22 Q Thank you. 1 believe the copy we had had 
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the date chopped off. 

A I think it is 8/24/94. 

Q I have one question on this document. The 
first page, about three-quarters of the way down, 
there is a bullet or a slash and it reads "should we 
close our Whitewater case." Can you locate that in 
the document? 

A Yes. 

Q And then there is a slash and it says, "yes 
question mark." What does that refer to? 

A Well, that was my response. It was brought 
up at the staff meeting, should it be closed, and I 
wrote yes, but then it had to be discussed because 
obviously that wasn’t my decision. 

Q Was the case still open on August 24, 1994? 

A The report had been written. I have to 
explain, I guess, our process on cases. If we do an 
investigation of someone, and we issue the report, if 
it’s a Customs employee, for instance, we prepare the 
report, and we send it to Customs. That report is 
considered — that case is considered open until we 
get the report back from Customs, with any action 
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that they decided to take. So, if they send us back 
the report and say thank you for the report, we’ve 
decided to take no action, or we’ve decided to 
suspend the person for several days, or we have 
terminated this person or whatever, our case is open 
in our files until we get that report back, so that’s 
the normal process. 

This obviously was not a normal type of 
thing, so the question was, is it open, or is it 
not? Should we consider it closed, with the OGE 
opinion, or should we wait to see if the Secretary 
was going to take any action based on the report. 

That’s what the discussion was. 

Q And what was the determination? 

A The determination was that we could go 
ahead and close it, that no additional action was 
going to be taken. 

Q And when was it considered to be closed; 
what action precipitated that? 

A Well, I think it was just — kept in our 
files, I mean it is still in our files and the 
documents are still retained in our files. 
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1 Q When was the investigation finished? 

2 A Well, the report was issued on July 29, so 

3 technically we were done then. 

4 Q Okay. Thank you. 

5 I am showing you a document which bears 

6 Bates stamps 02479 through 02482. Take a moment to 

7 review that and tell me when you have had a chance to 

8 look at it. 

9 A Okay. 

10 Q Have you seen this document before? 

1 1 A Well, that’s my writing on the front, so, 

12 yes. I did the - I wrote on the cover sheet. 

13 Q And for the record I will identify it. It 

14 is a multipage document, fax cover sheet, Treasury 

15 Department shield on it, Department of the Treasury, 

16 Office of Inspector General, office of 

17 investigations. The fax line reads July 25, 1994, 

18 Monday, 12:56, and the date is - on the cover sheet 

19 7/25/94 to Clark Blight from Jim Cottos. And then 

20 the note in the comment/special instructions” section 

21 reads "questions and suggested changes to our report 

22 bv the Secretary’s ’review team’ to be discussed 
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1 tomorrow.” 

2 What is the - what’s the reference to the 

3 Secretary’s review team; what does that refer to? 

4 A It refers to Francine Kemer. 

5 Q And that’s it? 

6 A Yes. These were comments that she had sent 

7 over to me, and 1 was sending them over to Clark. 

8 Q Okay, and why was she referred to as the 

9 Secretary’s review team? 

10 A Because 1 felt she was expressing the 

1 1 department’s position. 

12 Q So is this comment meant to convey a 

13 certain level of sarcasm? 

14 A Yes. 

15 Q Are these comments that you forwarded to 

16 Mr. Blight different than the comments that were 

17 looked at earlier? 

18 A Yes, they are. 

19 Q How many additional — how many different 

20 sets of edits or comments did Ms. Kemer provide you 

21 with? 

22 A I would guess four or five. 
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Q Did she have any assistance in making 
comments or editing on the drafts of the report? 

A Not to my knowledge. 

Q Did she share her comments or edits with 
anyone outside of the Office of Inspector General? 

A Not to my knowledge. 

Q Was the draft of the report reviewed by 
anyone outside of the Inspector General’s Office? 

That’s the question. 

A Okay. Yes, the draft report was given to 
the Secretary. 

Q And when was that given to the Secretary? 

A On the 22nd of July, and it was given to 
OGE on the 22nd of July. I had personally carried it 
over to OGE and Bob Cesca took it up to the 
Secretary’s office, I don’t know who he delivered it 
to, but he took it upstairs. 

Q Why was a draft of the report brought over 
to OGE on the 22nd? 

A That was for them to get an idea cf where 
we were going. It was a draft. And to be able to 
resolve any questions that they had before we 
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finalized it, if they had questions in there or saw 
something that we hadn’t addressed, that we could — 
before we finalized it, we could either insert or do 
additional interviews or whatever. 

Q Was the whole purpose of the investigation 
to provide OGE with some information? 

A Yes, it was. 

Q And they were part of the group working 
with investigation and analysis? 

A Well, we were working in effect for them, 
to get the information that they needed to reach a 
decision. 

Q And Mr. Cesca brought a draft of the report 
over to the Secretary’s office on July 22nd? 

A That’s correct. 

Q Who did he bring it over to? 

A That I don’t know. I gave him the copy. I 
bound them, I physically took it over to Rosslyn to 
have Jack Adair, the RTC Inspector General, sign. I 
brought it back, Bob Cesca signed it. And then -- in 
fact, I had two copies and he took one upstairs and I 
took the other one to OGE. 
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Q For what purpose was the draft report being 
provided to the Secretary’s office? 

A I don’t know. 

Q Who made the decision to provide a draft of 
the -- to provide the draft report to the Secretary’s 
office? 

A Bob Cesca. 

Q When was that decision made? 

A I don’t know. 

Q When did he inform you of the decision? 

A On the 22nd. 

Q How did that come about? 

A Well, he told me that that’s why we were 
preparing the draft, and that he was going to take it 
upstairs. 

Q Did you have any objection to that? 

A I asked the same question, why we were 
providing a draft, and again I was told, so they 
could use it to start preparing testimony for the 
Secretary. 

Q Was your understanding that — let me start 
again. My tongue moves too quickly for me. 
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Was your investigation undertaken to help 
prepare Treasury officials to testify? 

A No, it wasn’t. 

Q Did you raise that fact with Mr. Cesca? 

A I don’t recall specifically putting it that 
way, no. 

Q Did you put it in a similar way or convey a 
similar sentiment? 

A Well, I just simply said that, to me, I 
thought we were ready to finalize, and I could 
understand OGE having a copy since they needed it to 
make their opinion but I didn’t understand why the 
Secretary needed a copy. 

Q Was the Secretary’s office provided with a 
copy to provide their comments with regard to a 
draft? 

A I don’t know if that’s why they were given 
a copy or not. I can’t answer that. I don’t know. 

Q Were you ever given a further explanation 
at any other time for why the draft was supplied to 
the Secretary’s office? 

A No, I was not. 
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Q Was a draft supplied to any other office in 
the Department of Treasury? 

A Not to my knowledge. 

Q Did the Secretary’s office provide comments 
on the draft? 

A The only comments I got were Francine 
Kemer’s. 1 don’t know where those comments came 
from, I mean if someone else contributed to those 
comments, I don’t know. 

Q Those are the comments that we’ve discussed 
earlier? 

A That’s correct. 

Q I would like to show you what has been 
marked Bates stamp 014895 -- and I believe it is an 
8. It is a one-page document dated July 29, 1994, 
memorandum for Kenneth R. Schmalzbach from Peter 
Rittling, R-i-t-t-l-i-n-g, and the subject is review 
of the OIG final chronology of White House contacts. 

I would like to you take a moment to review 
that and let me know when you have had a chance to — 

MR. PORTNOY: Could you give the date 
again? 
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MR. O’CALLAGHAN: July 29th. 

THE WITNESS: I never saw this document 

before. 

BY MR. O’CALLAGHAN: 

Q Had you ever heard that review of the final 
chronology was undertaken by people in 
Mr. Schmalzbach’s office? 

A No, I did not. 

Q Would you have permitted that during that 
time period? 

A Well, once it was finalized, anybody could 
review it. 

Q I would like to — 

A I don’t know who Peter Rittling is. 

Q I would like to direct your attention to 
the first line which reads "the OIG incorporated many 
of our recommended changes into the final 
chronology." Had you ever been notified that 
recommended changes had been offered by 
Mr. Schmalzbach’s office? 

A No, I was not. 

Q Would you have expected to have been 
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notified on that? 

A If they had comments, I would expect to be 
notified of that, yes. 

Q Can you think -- is there any reason why 
you wouldn’t be notified? 

MR. PORTNOY: You are asking the witness to 
speculate on the actions of people he doesn’t even 
know exist. 

THE WITNESS: I don’t know who Peter 
Rittling is. 

BY MR. O’CALLAGHAN: 

Q Okay. During the conduct of your drafting 
of the report, would you consider it proper for 
Mr. Schmalzbach’s office to be making recommended 
changes to the chron? 

A No, I would not. 

Q Why would you not? 

A Because it was our report, and it was 
inappropriate for the office of general counsel for 
Treasury to be making any recommendations or comments 
on our report. 

Q And why is that? 
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A As far as changes in the report? Again 
because members of that office were covered in the 
report. 

Q And specifically? 

A Specifically Jean Hanson and Dennis 
Foreman, deputy general counsel. 

MR. PORTNOY: For the record, 

F-o-r-e-m-a-n. 

BY MR. O’CALLAGHAN: 

Q Did Office of General Counsel ever request 
to see a copy of the draft report before it was 
completed? 

A They never requested it of me. 

Q Did they ever request to be part of the 
process of producing a draft chronology? 

A No, they did not. 

Q I would like to show you a document Bates 
stamped — it is difficult to read — 9230 and then a 
93, it is dated 7/26/94, containing handwritten 
notes. It’s a two-page document. Have you seen this 
document before? 

A That’s my writing, so it is a document that 
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I prepared. 

Q Did you prepare it on July 26? 

A Yes, I did. 

Q There is a note on the beginning of the 
page which reads -- could you read it for me, the 
first note? 

A The first note, "go see Weingarten about 
the diary. Set time and show up." 

Q What does that refer to? 

A That was referring to when we were going to 
do the verification of the diary that I referred to 
earlier, that O’Rourke the investigator would go over 
to Mr. Weingarten’s office and look at Josh Steiner’s 
diary to verify that the pages we had been given were 
the same as contained in the diary. 

Q Okay, thanks. I just wanted to make sure 
that was the reference that had been made earlier. 

I would like you to look at a document 
Bates stamped 3770. It is a one-page document. It 
is an interoffice memorandum, an E-mail dated 4 
October 1994, from James Cottos to Francine Kemer, 
with a cc to Robert Cesca. The subject is "written 
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questions from Senator Bond regarding re: Madison." 

Have you seen this document before? 

A Yes, I have. 

Q Did you create this document? 

A Yes, I did. 

Q Could you tell me what this reference is? 

A It references an E-mail that I had received 
from Francine Kemer with some proposed answers to 
Senator Bond. 

Q Second sentence says "I believe we should 
make the decision since the White House released 
documents and someone violated our agreement, we 
should decide when and if the documents should be 
returned." What does that refer to? 

A I think the question, and I would have to 
see her E-mail to see what the proposed - proposals 
were - 

Q I might be able to be of assistance. 

A Okay. 

Q I have a document Bates stamped 369, it is 
a one-page document from Francine Kemer to James 
Cottos, cc Robert Cesca, dated 3 October ’94. Is 
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that the preceding E-mail? 

A Yes, it is. 

Q What does that E-mail deal with? 

A It deals with the same thing, written 
questions from Senator Bond regarding Madison. 

Q What does it specifically address? 

A It specifically addresses — one of the 
questions from Senator Bond was whether or not the 
White House documents that had been given to us had 
been returned yet. And Francine offered to propose 
two answers. 

Q Okay, and document 369, the last paragraph 
reads "if we choose the second response, we probably 
should notify the counsel to the president." Do you 
see that there? 

A Yes, I do. 

MR. PORTNOY: Could you read the rest of 
the sentence into the record just to be — 

BY MR. O’CALLAGHAN: 

Q Sure. I am sorry. "(Hopefully, we would 
get White House concurrence. I believe the decision 
is ours in any event)." 
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Did you normally — well, is that a normal 
procedure? 

A Nothing is normal about this whole 
investigation. The response, I agreed with the 
second one, because I felt that that was our 
decision, about when those documents would be 
returned. 

Q Did she relate to you why she thought if 
you chose the second response you should probably 
notify the counsel to the president? 

A Well, I think because of the initial 
agreement about when those documents would be 
returned. The letter — that was in the agreement 
when the transcripts were sent to the White House, to 
Mr. Cutler. 

Q Okay. Was that the July 23rd — 

A That’s correct. 

Q -- letter? 

A Yes. 

Q I would like to direct your attention to 
document 3770. And could you more fully describe now 
how that responds to the earlier E-mail? 
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A Well, I think the — somewhere in here, 
either during the course of testimony, or ~ and I 
believe it was during testimony, and I don’t know if 
it was in front of the House Banking Committee or the 
Senate Banking Committee, Mr. Cutler stated that he 
had used our transcripts to reconcile any 
inconsistencies with White House personnel. And I 
felt that that violated our agreement because, as I 
understood the agreement, it was only to be used for 
his testimony, not to reconcile any differences or 
any inconsistencies in the testimony. 

That’s why I made the comment that since I 
felt our agreement had been broken by the White 
House, that we should make the decision about when 
those documents would be returned and not be bound by 
whatever was in that agreement. 

Q And the agreement you are referring to 
again is the one in the July — 

A July 23rd letter from Stephen McHale or the 
Secretary. 

Q Stephen McHale to Jane Sherboume? 

A To Jane Sherboume, correct. 
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Q Why were the documents transmitted from 
Steve McHale, who is not part of the - well, is 
Steve McHale part of the Inspector General’s office? 

A No, he’s not. He is part of the Office of 
General Counsel for the Treasury Department. 

Q Why were the transcripts transmitted by us 
to General Counsel versus the Office of Inspector 
General? 

A Because Mr. Cutler asked the Secretary. He 
didn’t ask the Inspector General, he asked the 
Secretary and the Secretary asked the Inspector 
General. 

Q Who in the Inspector General’s office 
transferred the transcripts over to General Counsel’s 
office? 

A Physically, probably Francine Kemer. Bob 
Cesca made the decision. Francine Kemer, I think, 
physically gave them to the general counsel. 

Q That was previous to the 23rd? 

A That’s correct. 

Q That was reflected in the July 18th E-mail? 

A Yes. 
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Q I am showing you a document Bates stamped 
363. It is an E-mail, it doesn’t have a date on it. 

Phone number is listed on it, 202-622-1090 to James 
Cottos, cc Robert Cesca, subject, same subject 
regarding written questions from Senator Bond. 

It reads "Jim, as we discussed on the 
phone, I am not aware of any White House violation of 
the Department’s agreement." 

Have you seen this document before? 

A Yes, I have. 

Q When did you see it? 

A The date it was written probably. 

Q And was this an E-mail from Francine Kemer 
to you? 

A Yes, it was. 

Q Did you have a reaction to the statement 
"as we discussed on the phone, I am not aware of any 
White House violation of the Department’s agreement"? 

A We had talked about it when I wrote in my 
E-mail, which you referred to a minute ago, that 
since the White House had somewhat violated our 
agreement, Francine called me and said she couldn’t 
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understand why I was making that statement, and I 
explained to her why. And this is her E-mail back 
saying she wasn’t aware that there was any violation 
of our agreement. That was her opinion. 

Q Did she disagree with you about whether the 
White House had violated the agreement? 

A Yes, she did. 

Q Do you know if she still disagrees with you 
about that? 

A I don’t know. We haven’t talked about it. 

Q I would like to show you a document which 
has a single Bates on it, it’s a 7, which I believe 
is from a longer series. It’s a one-page document, 
memorandum for Secretary Bentsen from Robert Cesca, 
and the first paragraph reads "thank you for your 
kind letter of August 4, 1994 for the work we did in 
support of the Government Ethics review on the White 
House Treasury contacts relating to Madison Savings & 
Loan." 

Have you ever seen this document before? 

A Yes, I have. 

Q When did you see that? 
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A Bob*Cesca gave me a copy of this document. 

Q And when did he give it to you? 

A Whenever it was written, 1 am sure. I 
don’t know the date that it was written; it is not 
indicated on here. 

Q Were you aware that Secretary Bentsen had 
sent a letter praising the Inspector General’s work 
in support of the Office of Government Ethics’ 
review? 

A Yes, I was. 

Q Did you receive a copy of that? 

A Yes, I did. 

Q With regard to the subject of this memo, 
guidance on disclosure of nonpublic information - 

A Yes. 

Q -- did the Office of Inspector General ever 
supply the assistance requested in this memo? 

A I believe they did because there was a 
policy that was issued, but I wasn’t involved in 
writing it, so I don’t know if Francine Kemer or 
anyone else was involved, but I know there was a 
policy issued. 
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Q What’s Mr. Cesca’s current position in the 
Department of the Treasury? 

A He is the — I believe the special 
assistant to the assistant Inspector General for 
audit, Dick Callahan. 

Q As far as the hierarchy of the department, 
is that a position that’s higher or lower than his 
position as deputy Inspector General? 

A Lower. 

Q Do you know why he is currently in that 
position? 

A Basically because there is a new Inspector 
General. That’s my guess. I really don’t know. 

Q You don’t know? 

A No. 

Q Do you have any knowledge of whether 
Mr. Cutler first requested that the White House 
receive transcripts on July 5, 1994? 

A I am not aware of that. 

Q Do you know Robert McNamara? 

A I know who he is, yes. 

Q Who is he? 
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A He is an attorney with the Office of 
General Counsel of the Department of Treasury. 

Q Have you ever heard anyone say that 
requests were made - the first request was made on 
July 5, 1994 by Mr. Cutler for the transcripts? 

A No, I haven’t. 

Q Would you be surprised to hear that? 

A No. 

Q Why is that? 

A Well, I think, again, because there were 
discussions -- Jane Sherboume had raised that issue 
very early on — when we discussed interviews of 
White House people, about wanting the transcripts. 

Q And when did Mr. Cutler’s office first 
arrange for the IG’s office to have access to White 
House documents? 

A We touched on it earlier. July 7th, I 
believe, is when we got the documents. 

Q I just want to show you a document, Bates 
stamped 011735, 011736, which is ~ first page 
heading is "statement on access to depositions by 
White House counsel." 
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The last paragraph reads "I should point 
out that the investigation conducted by Treasury 
Inspector General required access to the relevant 
White House documents. Mr. Cutler’s office arranged 
for us to have that access on July 6th." 

Does that refresh your recollection as to 

when — 

A That’s correct. Well, if they gave them to 
the department on the 6th, we got them on the 7th. 

MR. PORTNOY: We haven’t established the 
witness has any knowledge of this document or its 
veracity, have we? 

MR. O’CALLAGHAN: I was asking if the 
information on the document refreshed his 
recollection. 

MR. PORTNOY: It struck me his answer was 
confirming -- was in the nature of confirming that 
the document might be accurate, and I just want to 
clarify whether the witness is confirming that the 
document is consistent with his recollection or 
whether he now has an independent recollection. 

THE WITNESS: No, it is consistent with my 
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recollection, because of my notes that 1 saw earlier 
that were dated July 7th, saying that Francine Kemer 
had received the White House documents. 

MR. O’CALLAGHAN: Okay, thank you. 

BY MR. O’CALLAGHAN: 

Q Have you ever seen this document before? 

A No, I haven’t. 

Q Mr. Cottos, did anyone at RTC Inspector 
General’s Office express concern regarding 
Ms. Kemer’s role in the investigation? 

A Yes. 

Q Who expressed concern? 

A Pat Black, the general counsel; Clark 
Blight, the AIGI; and the two investigators, Sarah 
Herlihy and Joan Dwyer, to my knowledge. 

MR. PORTNOY: I don’t mean to interrupt you 
but you said Pat Black, the general counsel. Did you 
mean Pat Black, counsel to the Inspector General or 
did you mean General Counsel Ellen Kulka, K-u-l-k-a? 

THE WITNESS: To my knowledge, Pat Black 
the counsel to the RTC Inspector General expressed a 
concern, and then the other people that I named, 
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Clark Blight, Joan Dwyer and Sara Herlihy. 

BY MR. O’CALLAGHAN: 

Q What were the concerns expressed by 
Ms. Black? 

A The same concerns that I had, that — since 
Ms. Kemer was in Jean Hanson’s reporting chain. 

Q Did Ms. Black have a similar reporting 
chain at RTC IG, or was it different? 

A I believe she is an interested penitentiary 
counsel, so she reports directly to the Inspector 
General. 

Q Which differs from Ms. Kemer’s role? 

A That’s correct. 

Q And what concerns did Mr. Blight express? 

A The same concerns. Everyone had the same 
concerns. 

Q Uniform concern by all the members of the 
RTC IG, who expressed concern about it? 

A That’s correct. 

Q Which was the same concerns that you held? 

A Yes. 

Q Did Treasury Inspector General’s Office 
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receive information during the course of the 
investigation regarding RTC’s policy for handling of 
confidential documents? 

A I think we got that document as an 
attachment to the report, because it is an exhibit, I 
believe, in the report. 

Q Do you have an understanding as to what the 
RTC policy is for handling of confidential documents? 

A No, I don’t. 

Q Did you read that document? 

A I saw that document, and it’s not included 
in the report, but, no. 

Q You didn’t specifically review that — 

A No, I did not. 

Q Did RTC Inspector General’s Office have an 
opinion with regard to the use of the release of the 
transcripts to the White House? 

MR. PORTNOY: You mean collectively or did 
individuals in the office? 

BY MR. O’CALLAGHAN: 

Q Did any individuals in the office? 

A They had the same concerns that I had, and 
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they were upset at not being asked about, consulted 
before the transcripts were released. 

Q And why were they upset about not being 
consulted? 

A Because it was a joint investigation by 
both offices. 

Q Did anyone express specific concerns about 
the nature of information that was conveyed to the 
White House through the transcripts? 

A Not to my knowledge. 

Q Were you involved in any meetings where the 
transfers of the transcripts was discussed that 
involved RTC personnel and Treasury IG personnel? 

A No, I was not. 

Q Did you have any discussions with Clark 
Blight with reference to handing over the transcripts 
on July 23rd? 

A We spoke about it the week of July 25, yes. 

Q What were the specifics of the discussion? 

A As I stated earlier, we were both very 
upset that the transcripts had been given away 
without us being consulted. 
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Q Did he express any specific concerns about 
the nature of information that was contained in the 
transcripts? 

A Not to my knowledge. 

Q Have you ever learned that members of the 
RTC IG’s office were upset that the transcripts 
weren’t redacted? 

A Yes. I think there was — after they were 
released, there was some concern expressed about 
that. 

Q And what concern was expressed by them? 

A About some of the information that was 
contained in the transcripts. 

Q Specifically what type of information? 

A I think there was some information in there 
regarding the criminal referrals, and Pat Black 
expressed a concern about that. 

Q What concern did she express? 

A Just what I said, concern about certain 
information that she felt needed to be redacted from 
those transcripts before they were released. 

Q Is that part of the reason why they are 
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upset about the transfers of the transcripts? 

A I suppose it was but I don’t know. 

Q You weren’t specifically told that? 

A No, I wasn’t. 

Q Before the transcripts were released, had 
you recognized that that information would be of 
concern to the RTC Inspector General’s Office? 

A I don’t understand the question. 

Q Had any discussions taken place in the 
Treasury Inspector General’s Office with regard to 
the information that was contained in the transcripts 
regarding the criminal referrals? 

A No. 

MR. O’CALLAGHAN: I would like to take a 
10-minute break. Off the record. 

(Recess.) 

MR. O’CALLAGHAN: Back on the record. 

BY MR. O’CALLAGHAN: 

Q Mr. Cottos, have you been asked to turn 
over any documents in connection with an 
investigation conducted by the Independent Counsel’s 
office? 
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A Yes, I have. 

Q Who was in charge of the document 
production that you were involved in? 

A Rick Doery. 

Q Have you ever heard reports that Mr. Doery 
directed that certain documents not be turned over in 
connection with that document request? 

A I don’t know what Mr. Doery turned over in 
relationship to that request. 

Q Have you ever learned that Mr. Doery 
requested that anything that — any E-mails or 
documents that had negative references to Francine 
contained in them not be turned over? 

A No, I never heard that. 

Q Have you heard of anyone impeding the 
Independent Counsel’s investigation in any way? 

A No, I have not. 

Q Have you learned that transcripts in 
connection with the investigation were sent over to 
the White House in a piecemeal fashion during the 
course of the investigation? 

A No, I have not. 
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Q In connection with the investigation that 
you conducted for OGE, to help OGE conduct their 
analysis of White House-Treasury contacts, did 
Francine Kemer have dealings with anyone else in the 
White House other than Jane Sherboume? 

A Not to my knowledge. 

Q Did she have contacts with anyone in the 
White House for other matters? 

A Not to my knowledge. 

Q Did Ms. Kemer ever express to you a desire 
to work in the White House? 

A Not to — no, she never said that to me. 

Q Have you ever heard that she’s expressed 
that sentiment? 

A No. 

Q Was nonpublic information that was 
contained in the transcripts that were sent over to 
the White House? 

A I believe there was. 

Q What’s your understanding as to the 
nonpublic information that was contained in the 
transcripts? 
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A The nonpublic information was RTC criminal 
referrals that were included, and RTC made the 
decision that that was nonpublic information. And 
subsequent -- Pat Black is the general counsel of 
RTC. The Inspector General is the person who 
redacted the transcripts subsequently. 

Q At the time, on the 25th when you heard 
that the transcripts were turned over to the White 
House, were you of the opinion that Treasury IG’s 
office also should have been notified before that 
occurred? 

A Treasury IG’s office, Treasury’s office. 

Q RTC IG office? 

A Yes, I felt RTC IG’s office should have 
been consulted. 

Q And you also thought you should have been 
consulted? 

A Yes, I did. 

Q When was RTC’s Inspector General’s Office 
informed that the transcripts had been turned over? 

A I don’t know. 

MR. O’CALLAGHAN: I have no further 
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questions at this time. You want to go off the 
record for a little while? 

MR. PORTNOY: Why don’t we take two minutes 
and then I think I will be able to get with it. 

MR. O’CALLAGHAN: Okay, sure. 

(Discussion off the record.) 

EXAMINATION 

BY MR. PORTNOY: 

Q Good afternoon, Mr. Cottos. My name is Jim 
Portnoy. I am counsel for the Democratic Senators on 
the Special Committee and I will also be asking you a 
few questions this afternoon. 

A Okay. 

Q Tell me, if you would, your opinion of 
Francine Kemer, personally. 

A Personally? I think that she is a 
competent attorney. 

Q Do you think she is honest? 

A Yes. 

Q Honorable? 

A Yes. 

Q Do you have any reason to believe that 
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she’s ever lied to you? 

A Yes. 

Q Perhaps you could explain? 

A I think there were some -- there were some 
negotiations during the almost two years that she was 
the general counsel, that I was concerned about 
information, how it was handled; her involvement in 
certain investigations. 

Q Perhaps you could be more precise. 

A Okay. The biggest disagreement that 
Francine and I had prior to this investigation, the 
Whitewater investigation, was her role as counsel to 
the Inspector General, and wanting to get more 
involved in investigative matters within my 
jurisdiction. And I think that we had a lot of 
discussions about her role and where she fit in to 
the organization, the way she felt, and the way I 
felt. 

And I’ll sum it up quickly this way: She 
had spent some time at the Commerce Department as the 
counsel to the Inspector General there, and they had 
a policy at Commerce that any criminal investigation 
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had to be reviewed by Francine Kemer before it could 
be presented to an assistant United States Attorney 
for a prosecutive opinion. And when Francine came to 
Treasury, I think she would like to have seen that 
same policy in effect. 

I’ve a real problem, being a criminal 
investigator for almost 20 years, criminal 
investigators should be able to go directly to the 
prosecuting attorney without having to have the case 
reviewed by an attorney in Washington, and that was 
the biggest difference that we had. 

Q So you had a substantive difference with 
respect to what your responsibilities should be? 

A That’s correct. 

Q Did that substantive difference create a 
difficult work environment? 

A At times. I think we discussed that 
situation, and 1 think that, by and large, she 
understood that Treasury was not like Commerce, and 
after a while backed off as far as the desire to get 
involved in all of our investigations. 

Q Would it be fair to say that she retained 
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an interest in becoming more involved in 
investigations? 

A You would have to ask her that question. 

Q In your estimation. 

A In my estimation, I think she wanted to be 
more involved in investigations, yes. 

Q Would it be fair to say that you continued 
to be of the view that she should not? 

A That’s fair. 

Q Would it be fair to say that your opinion 
of her role in the Whitewater investigation was 
reflective of your general opinion of what her role 
should be? 

A Yes. 

Q And that your concern regarding her 
involvement in the Whitewater investigation reflected 
your generalized concern about her involvement in 
investigations? 

A No, I think it was different in Whitewater 
because of the reporting chain. The fact that she 
reported to Jean Hanson, that was very different than 
just an ordinary investigation that we were 
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conducting that she wanted to be more involved in. 

Q So your concerns were heightened? 

A Heightened is a good word. 

Q But would it be fair to say that part of 
your concern was your ongoing concern about 
Ms. Kemer’s role in investigations? 

A I think that had been pretty well resolved 
at that time. I don’t think that she was -- she had 
backed off, I think, so that had pretty well been put 
to rest as far as her involvement. 

Q So then would it be fair to say that your 
only concern with Ms. Kemer’s involvement, or her 
role in this investigation, was a result of the 
possible involvement of members of the Office of 
General Counsel? 

A To the largest extent, yes. 

Q If there were no investigating being done 
that involved members of the Office of General 
Counsel, would you say that Francine Kemer’s role 
was appropriate? 

A Her role as coordinating interviews, and 
giving suggested questions would be appropriate for a 
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counsel to the Inspector General in my opinion, yes. 

Q So, it would be appropriate for the counsel 
to the Inspector General to serve as liaison with 
counsel to the Inspector General of the RTC? 

A Yes. 

Q As liaison to the White House? 

A Yes. 

Q As liaison to the General Counsel’s office 
of Treasury? 

A As liaison, yes. 

Q And it would be appropriate for the counsel 
to the Inspector General to provide guidance to 
investigators with respect to legal matters? 

A Yes. 

Q To help investigators frame their 
investigation in ways that take into account legal 
definitions or legal concerns? 

A I think the difference there would be as 
a — if it is a criminal matter, since the general 
counsel does not prosecute cases, that most of those 
discussions would be with the assistant United States 
Attorney assigned to the case, rather than going 
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through counsel to the Inspector General. 

If there were a question that they had 
about evidence or things like that, yes, I think that 
would be an appropriate issue to be discussed with 
the counsel to the Inspector General. 

Q But you don’t have an assistant United 
States Attorney assigned to a case until after there 
has been a criminal referral, do you? 

A Generally we take cases fairly early. 

Because we have a very small investigative work 
force, we can’t afford to spend six months working on 
a case and then find out no one is interested in 
prosecuting, so we take cases very early, to make 
sure there is an interest before we invest a lot of 
time. 

Q When you say you take cases early -- 

A We go to the U.S. Attorney’s Office a lot 
earlier than other places I have worked because of 
our manpower. 

Q But it would be fair to say that you 
investigate cases before any assistant United States 
Attorney is involved? 
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A Yes, yes. We do some investigation, 
absolutely. 

Q And in those instances you might require 
guidance with respect to legal matters? 

A That’s possible, yes. 

Q And the logical person to whom you would 
direct those inquiries would be the counsel to the 
Inspector General? 

A That’s correct. 

Q In such a situation, would it be 
appropriate for the counsel to the Inspector General 
to provide suggested questions? 

A Yes, depending on the situation. 

MR. O’CALLAGHAN: Suggested questions for 

what? 

MR. PORTNOY: For witnesses. 

THE WITNESS: Yes. 

BY MR. PORTNOY: 

Q I believe you stated earlier you viewed it 
inappropriate for Ms. Kemer to be suggesting 
questions for witnesses in connection with the 
investigation and the discussion here? 
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A No, I didn’t say that at all. I said that 
I welcomed any questions, but my concern was that I 
needed them earlier than the morning that the 
interview was scheduled. 

Q Let me pursue that a bit because I 
apparently misunderstood. Would it then be your 
judgment that it was appropriate for Ms. Kemer to 
suggest questions to your investigators? 

A Yes. I did not have a problem with her 
suggesting questions. 

Q Did you ever review the questions that she 
suggested? 

A Generally, no. Other than glancing or 
pulling them off the fax machine, but, no, generally, 
when I got the questions, I gave them to the 
investigators, and said include these, take a look at 
them, et cetera, which they did. But did I 
personally read them? No. 

Q Did you ever come to a conclusion that 
Ms. Kemer’s questions would in any way skew the 
results of your investigation? 

A No, I did not. 
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Q Was there any indication that her questions 
were intended to conceal information? 

A Not to my knowledge. 

Q Would it be fair to say that, to the best 
of your knowledge, her questions were a good faith 
attempt to assist the investigation? 

A Yes. 

Q Did any of your investigators ever express 
a different sentiment? 

A Nope. Not to me they didn’t. 

Q Are you aware that they ever expressed a 
different sentiment to anybody? 

A No, I am not. 

Q So, with the exception of the involvement 
or potential involvement of officials of the Office 
of General Counsel, is there anything about the way 
Francine Kemer conducted herself with respect to 
your investigation that you viewed as not properly 
her role? 

A Yes, I think the role involving the 
transcripts. I am not really sure where and when 
transcripts were distributed. And I think the other 
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main question was the list of witnesses, if that was 
being shared with people, which came up during the 
investigation, and whether — 

Q Let me stop you for a second. 

A Certainly. 

Q Do you have any — I believe you said 
earlier that one of Ms. Kemer’s responsibilities — 

A Right. 

Q — was to coordinate witnesses. 

A That’s correct. 

Q In connection with the performance of that 
responsibility, wouldn’t Ms. Kemer have been 
required to transmit to people outside your office 
the identity of potential witnesses? 

A She would not be required to tell all the 
witnesses who else was being interviewed and when. 

And the feedback that we got was that the list of 
potential witnesses was distributed and that was my 
concern. 

Q Do you know to whom that was distributed? 

A Office of General Counsel employees, to the 
best of my knowledge. And that was a concern, and 
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the other concern being the briefings, when 
Mr. Bowman made the reference to he had not been 
briefed therefore he could not be interviewed, that 
was very much a concern to me. 

If the interviews that Francine was setting 
up of the people was not when they would be 
available, but was taking into consideration when 
they could be briefed and then be available, that was 
very much a concern to me. 

Q But, do you have any evidence or any reason 
to believe that Ms. Kemer was concerned with when 
people would be briefed? 

MR. O’CALLAGHAN: See, it sounds like a 
double question. 

MR. PORTNOY: Let me go back and state it 

again. 

BY MR. PORTNOY: 

Q You indicated that Mr. Bowman’s reluctance 
to be interviewed until he was briefed caused you 
concern? 

A Yes, it did. 

Q Do you have any reason to believe that he 
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anticipated being briefed by Francine Kemer? 

A No. 

Q Do you have any reason to believe that 
Francine Kemer advised him to be briefed? 

A That she personally advised him? No, I 
don’t. 

Q Do you have any reason to believe that 
Francine Kemer ever personally spoke with Mr. Bowman 
with respect to his interview? 

A No, I don’t. 

Q So, would its — strike that. 

MR. O’CALLAGHAN: Can we go off the record 
for just a second. 

(Discussion off the record.) 

BY MR. PORTNOY: 

Q Sir, do you have any understanding at all 
of the source of Mr. Bowman’s concerns? 

A All I can state for sure is that we were 
advising Francine Kemer who we wanted to interview. 

And between that information and the interviews 
themselves, we subsequently found out that briefings 
were being - were being held, that people were 
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1 reviewing documents before they were interviewed by 

2 us. What happened in between, I can’t say. 

3 However, all the people involved worked for 

4 the Office of General Counsel for Treasury 

5 Department, and that was my concern. 

6 Q Was it part of Ms. Kemer’s job to contact 

7 the Office of General Counsel and arrange for the 

8 appearance of witnesses? 

9 A Yes. 

10 Q Do you have any reason to believe that her 

1 1 contact with the Office of General Counsel with 

12 respect to the scheduling of witnesses entailed any 

13 kind of substantive discussion as to what the 

14 witnesses might be expected to testify about? 

15 A I don’t know the answer to that, and that 

16 was one of my concerns. If there were briefings 

17 being done, 1 didn’t know what else was being 

18 relayed, and that was a concern. 

19 Q Sir, did you discuss with anyone your 

20 appearance here today, before today? 

21 A Discuss with anyone -- 

22 Q Yes. 
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1 A -- the fact I was going to testify today? 

2 Q Yes. 

3 A Yes. 

4 Q With whom, sir? 

5 A With the two investigators, Fred Coco and 

6 Dan O’Rourke. 

7 Q Did you review any documents? 

8 A Yes, I did. 

9 Q What did you review? 

10 A I reviewed my notes, my meeting notes, many 

1 1 of which were referred to this morning. 

12 Q Why did you meet with your investigators? 

13 A We didn’t really meet. We talked - one of 

14 them still is in the office next to me — talked 

1 5 about refreshing my memory about how we got started. 

16 This was a year plus ago, a lot has 

17 happened in between. Trying to refresh my memory of 

18 everything that transpired. 

] 9 Q And why did you review documents? 

20 A To refresh my memory. 

21 Q In what way, sir, is that different from a 

22 witness that your office intends to investigate or 
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depose speaking with another person or reviewing 
documents prior to the interview? 

A It is not. 

Q So why do you view it as inappropriate for 
those witnesses to do so but appropriate for you to 
have done so? 

A That’s a good question. I think the 
inference is again the concern with the reporting 
chain involved, and if there was additional 
information that was provided — in other words, if 
it was just a matter of they’re going to interview 
you on this date, if you have any documents you might 
want to look at them to refresh your memory, there is 
no problem with that. 

If it was this is the line of questioning 
that they are going to take, then that’s very 
different. My concern was I didn’t know what took 
place in those conversations. I don’t know if it was 
A or if it was B. That’s my concern and that’s the 
difference. 

Q You don’t have any basis to believe that 
witnesses were given substantive information, do you? 
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A I don’t have anything -- no. 

Q Just a suspicion? 

A Just a concern. 

Q A concern? 

A Yes, sir. 

Q Wouldn’t even say it rises to the level of 
a suspicion? 

A No. 

MR. O’CALLAGHAN: I am going to ask, just 
for clarity, if there is a difference between concern 
and suspicion and what it is. 

You clarified levels and I don’t know if 
that’s appropriate or not. If it is, let’s find out 
but I would like to have that clarified. 

BY MR. PORTNOY: 

Q Okay, let’s -- I am not sure that words of 
common usage actually require any further 
clarification, but would it be fair to say that your 
concern is a generalized one based on Ms. Kemer’s 
formal position? 

A Yes. 

Q And that it is not a specific concern based 
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1 upon any actual information in her possession? 

2 A That’s correct. 

3 Q Just to clarify, sir, I believe in this 

4 morning’s discussion you stated that you did not 

5 think anyone should be briefed before speaking with 

6 your office. Do you recall making that statement? 

7 A Briefed - you would have to give me the 

8 context. No, I don’t. 

9 Q That’s precisely what I’m hoping that we 

10 can discuss for a moment. 

1 1 A Okay. 

12 Q I believe you just now testified that it 

13 would be appropriate for potential witnesses to speak 

14 with each other to refresh their recollection? 

15 A If they were both going to be interviewed, 

16 to discuss their testimony, then I would say no. 

17 Q So it would be inappropriate for a person 

18 who was expecting to be interviewed to discuss his 

19 testimony with someone else? 

20 A If it was going to taint their testimony, I 

21 would say yes. Just to refresh the memory, I would 

22 say no. 
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1 Q How would you draw that distinction? 

2 A If it is a matter of reviewing documents or 

3 your own notes from that time, then I think it is 

4 appropriate. 

5 If you are talking about reviewing someone 

6 else’s notes from that time, then I think that’s a 

7 little different, if they might be a witness also. 

8 Q What about speaking with other people who 

9 might have been involved in the events in question? 

10 A That depends. It may be appropriate and it 

1 1 may not be appropriate. 

12 If you were at a meeting together, and you 

13 were talking about it, then that’s fine; but if one 

14 was at a meeting and one wasn’t, to talk about what 

15 happened at that meeting, then maybe that wouldn’t be 

16 appropriate. 

17 Q Did you confer with counsel prior to this 

1 8 deposition? 

19 A Yes, I did. 

20 Q And I don’t want to inquire into the 

21 substance of your discussion with counsel, but would 

22 it be fair to say that your counsel gave you some 
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general information about what was likely to occur 
today? 

A General information, as far as scope and 
things, yes. Very general information. 

Q Could your conversation with counsel fairly 
be described as having been briefed? 

A That’s — that’s - that’s terminology. 

Someone might say that, yes. 

Q So it is conceivable that Mr. Bowman meant 
he hadn’t had an opportunity to speak with counsel 
yet? 

A Did he need to speak to counsel before he 
agreed to the interview by us? I don’t -- yes, 
that’s a matter of interpretation. 

Q But when Mr. Bowman said he hadn’t been 
briefed yet, it doesn’t necessarily mean that he 
anticipated some sort of substantive instructions? 

A Well, that was my concern. I didn’t know 
what kind of briefing he was talking about. That’s 
exactly my concern. 

Q Okay, but again we are talking about a 
concern based upon your years of experience as an 
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investigator? If you could answer out loud, sir. 

A Yes, that’s correct. 

Q But we are not talking about a concern 
based upon specific information of any kind? 

A That’s correct. 

Q This investigation was not usual, was it, 
sir? 

A No, it was not. 

Q It encompassed a great deal of information? 

A Yes. 

Q Fairly wide range of activities? 

A Yes. 

MR. O’CALLAGHAN: Do you mean "wide range 
of activities" in the investigation or in the 
underlying activities that were being looked at? 

BY MR. PORTNOY: 

Q You investigated a wide range of 
activities? 

A Yes. 

Q Are you proud of the results of your 
investigation? 

A Yes, I am. 
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1 Q Did you consider the investigation to have 

2 been thorough? 

3 A Yes. 

4 Q Complete? 

5 A Yes. 

6 Q Accurate? 

7 A Yes. 

8 Q Professional? 

9 A Yes. 

10 Q Do you have any reason to believe that the 

1 1 results of your investigation were tainted in any way 

12 by anything that occurred during the course of the 

13 investigation? 

14 A Of our actual investigation, no. 

15 Q Is there any further investigating you 

16 would have done if you’d had a little more time? 

17 A No. 

18 Q Is there anyone else you would have spoken 

19 with? 

20 A No. We had access to all the witnesses 

21 that we deemed necessary. No one restricted us on 

22 witnesses, whether it be the White House, Treasury, 
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1 RTC. Everyone we felt we had to interview was made 

2 available to us. 

3 Q Did you receive access to all the documents 

4 that you felt you needed access to? 

5 A Yes, we did. 

6 Q No one tried to impede your access to 

7 documents? 

8 A No, they did not. 

9 Q Did anyone try to limit the subject matter 

10 of your investigation? 

1 1 A Only to the extent as we discussed earlier, 

12 about - again, that was the difference between RTC 

13 and us, I guess, about how far that information went, 

14 and that was not — I think Treasury IG agreed, we 

15 disagreed with RTC IG, but as far as anyone within 

16 the Treasury Inspector General’s Office limiting us, 

17 no. 

1 8 Q The disagreement as to scope you just 

19 mentioned was a disagreement between your office and 

20 the RTC Inspector General’s Office; is that correct? 

21 A That’s correct. That’s correct. 

22 Q No one from outside those offices tried to 
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impose limitations, did they? 

A No, they did not. 

Q Describe for me if you would, sir, the 
relationship among the Treasury Department, the 
Office of Government Ethics, and the two Inspector 
General’s Offices. 

A I think that we met early on, had a meeting 
at the Office of Government Ethics with everyone 
represented there. And we all agreed, we all got on 
the same page regarding what we were looking for in 
this investigation. And I think that OGE gave us the 
questions that they needed answered, and I think that 
the report that we did answered those questions. And 
to that respect, I don’t think there was any problems 
within the investigation, of the two offices working 
together, RTC OIG and Treasury OIG. 

Q Would it be fair to say that the reason 
this investigation was conducted was because 
Secretary Bentsen asked OGE to perform an analysis? 

A That’s correct. 

Q And OGE required the assistance of the 
Inspectors General because it lacked an investigative 
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capacity? 

A That’s correct. 

Q So would it be fair to say that the 
sponsor, if you would, of this investigation was 
Secretary Bentsen? 

A Yes. 

Q And that Secretary Bentsen was the end user 
of the product? 

A Yes, he was. 

Q Would it be fair then to say that the 
information compiled in the investigation was 
Secretary Bentsen’ s to disseminate as he saw 
appropriate? 

A That’s more of a legal question. 

As far as dissemination of information, 
that’s counsel’s area. The report was done for him, 
that I can say, yes. Whether that’s our work 
product, the Inspector General’s work product or the 
Secretary’s work product, that I don’t know. 

Q But the report was done for Secretary 
Bentsen? 

A That’s correct. 
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1 Q During the course of the investigation, 

2 would you say that your office was acting on behalf 

3 of Secretary Bentsen? 

4 A We were doing a report at his request. 1 

5 don’t know how else to say that. If you say on 

6 behalf of, then I don’t know. It was his request 

7 that we do the investigation, yes. 

8 Q In your judgment, would you have conducted 

9 an investigation into this conduct if Secretary 

10 Bentsen had not asked you? 

1 1 A Possibly, because of the letter from 

12 Congressman Wolf, yes. 

13 Q But the actual precipitating ~ 

14 A The Secretary asked for it before 

15 Congressman Wolf did. 

16 Q Would it be fair to say that when the 

17 Secretary asks your office to conduct an 

18 investigation, you are favorably predisposed to 

19 accede to that request? 

20 A Generally speaking, yes. 

21 Q How did you perceive the nature of your 

22 relationship with the Office of Government Ethics? 

2l0 

1 A Very similar to the Secretary in this 

2 aspect, that they were the -- when you talk about the 

3 product being done for the Secretary, the information 

4 we were gathering was for OGE to use to make a 

5 decision, so it kind of goes up the line. We were 

6 gathering the facts to give to them, so that they 

7 could give an opinion to the Secretary. So, an end 

8 user. 

9 Q Do you have an opinion as to whether the 

10 Office of Government Ethics could have released these 

1 1 transcripts if it so chose? 

12 A 1 don’t have an opinion either way. You 

13 mean do I think they did? 

14 Q No. Do you think that it would have been 

1 5 appropriate for them to do so? 

16 A During the investigation? No. I think I 

17 have said that several times today, that it was my 

18 opinion that the transcripts should not be released 

19 by anyone until the investigation is over and the 

20 report had been finalized. 

21 Q Have you ever heard that -- are you 

22 familiar with the name Jane Ley? 
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1 A Yes, I am. 

2 Q Who is Ms. Ley? 

3 A Ms. Ley is the attorney from the Office of 

4 Government Ethics who was our main contact, who was 

5 the preparer of the opinion, I guess is the way that 

6 I can put it. She is the one that we met with and 

7 the one that we gave the information to for an 

8 opinion. 

9 MR. O’CALLAGHAN: Can we go off the record 

10 for a second. 

1 1 (Discussion off the record.) 

12 (The reporter read the record as requested.) 

13 BY MR. PORTNOY: 

14 Q Are you aware that Ms. Ley had periodic 

15 meetings with the White House during the course of 

16 your investigation? 

17 A I don’t know if she did or not. 

18 Q Would it have been reasonable for the White 

19 House or the White House counsel’s office to assume 

20 that Ms. Ley was speaking for OGE and the two 

21 Inspectors Generals Offices when she spoke to him? 

22 MR. O’CALLAGHAN: With regard to what? 
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1 MR. PORTNOY: As a general proposition. 

2 THE WITNESS: You want my opinion about 

3 that? I think the Inspector Generals can speak for 

4 themselves. I don’t think that OGE would be speaking 

5 for us. 

6 BY MR. PORTNOY: 

7 Q In connection with the investigation? 

8 A I would think it was given to us to 

9 investigate, and when we gave our product to OGE, it 

10 wasn’t our job to issue an opinion. So during the 

1 1 interim, until they got the report from us, my 

12 opinion would be, no, it would not be appropriate for 

13 her to speak to the White House on our behalf. 

14 Q Would it be reasonable for the White House 

15 to assume that Ms. Ley was speaking on behalf of all 

16 the participants in the investigation? 

17 A I can’t answer that. 

18 Q Have you ever heard before that Ms. Ley 

19 advised Ms. Sherboume that she should procure annual 

20 review of the transcripts of White House witnesses? 

21 A No, I have never heard that before. 

22 Q Would you be surprised to hear that? 
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A Yes, I would be surprised to hear that. 

Q Assuming that to be true — 

MR. O’CALLAGHAN: You are assuming that 
characterization to be true that she told them to 
procure and also to review -- procure from I don’t 
know where and also to review. 

BY MR. PORTNOY: 

Q Assuming that Ms. Ley in fact advised 
Ms. Sherboume — 

MR. C CALLAGHAN: Be careful. 

BY MR. PORTNOY: 

Q — or another representative of the White 
House counsel’s office to review deposition 
transcripts from your investigation prior to the 
completion of your investigation, in your opinion, 
would it be reasonable for the White House to assume, 
that Ms. Ley was speaking for the three offices 
involved in the investigation? 

MR. O’CALLAGHAN: Jim, I am not trying to 
be a pain but to be fair to the witness, if you put 
in a time frame when you are saying in fact this may 
have happened, it puts it in perspective. You know, 
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before or after the investigation, during the 
investigation. 

MR. PORTNOY: I said during. 

THE WITNESS: I think he said during. 

MR. O’CALLAGHAN: I apologize. 

THE WITNESS: In my opinion, no. I 
understand why the White House would ask, that’s 
never been a question. But again, I don’t -- I can’t 
speculate what Jane Ley said, but my opinion is that 
they still shouldn’t get it, get the transcripts. 

BY MR. PORTNOY: 

Q Would it be reasonable for the White House 
to believe that Francine Kemer was speaking for your 
office? 

A Yes. 

Q Would it be reasonable for the White House 
to assume that Mr. Cesca is speaking for your office? 

A Yes. 

Q So, if either Ms. Kemer or Mr. Cesca 
approved of the White House receiving transcripts, it 
would be reasonable for the White House to assume 
that that constituted approval of your office? 
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A Yes. 

Q You testified earlier that you became aware 
contemporaneously that Secretary Bentsen was 
receiving a draft of your report? 

A I was told that we were going to give him a 
draft, yes. 

Q Were you told when he actually was given a 
draft? 

A Yes. I handed it to Bob Cesca after I had 
physically brought it over from Rosslyn, after having 
it signed by Jack Adair and stamping "draft" on it, 
and giving it to Bob Cesca to sign. And as I said, 
he took one upstairs and I physically took the other 
one to OGE, so I very vividly remember that, yes. 

Q You could probably highlight the time and 
place. Please answer out loud. 

I’m sorry. I know in regular conversation 
we frequently nod and gesture but unfortunately the 
transcript won’t reflect it. 

Do you have any evidence that the draft 
report or the exhibits to the draft report were 
provided to any witness that you interviewed prior to 
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their being interviewed? 

A No. 

Q Do you have any reason to believe that the 
draft report or the exhibits to the draft report were 
provided to any witness that you interviewed prior to 
their being interviewed? 

A No, there was only one witness interviewed 
after the issuance of the draft report. 

Q Was that Mr. Ludwig? 

A That was Mr. Ludwig. 

MR. PORTNOY : For the court reporter, 
L-u-d-w-i-g. 

BY MR. PORTNOY: 

Q Would it be fair then to say that, for all 
practical purposes, your investigation was virtually 
complete at the time that Secretary Bentsen received 
the draft report? 

A Yes. 

Q Did your report change much between the 
draft version and the final version? 

A Substantively, no. As far as wordsmithing, 
unfortunately, yes. I guess I would say minor 
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changes in, you know, was it this word or was it that 
word. In substance, no. 

Q Do you have any evidence that the provision 
of the draft report to Secretary Bentsen or the 
exhibits to the report to Secretary Bentsen had any 
effect whatsoever on the final content of your 
report? 

A No. 

Q Do you have any reason to believe that the 
provision of the draft report or the exhibits had any 
effect whatsoever on the content of your report? 

A No. On the final report, no. 

Q I believe you also testified earlier that 
on the 25th of July you learned that deposition 
transcripts had been conveyed to the White House? 

A That’s correct. 

Q And the date on which those transcripts 
were conveyed was the 23rd of July? 

A On Saturday the 23rd, that’s correct. 

Q You just testified that on the 22nd of July 
your investigation was virtually complete. Would it 
then also be fair to say that your investigation was 
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virtually complete on the 23rd of July? 

A Yes, that’s fair. 

Q Do you have any reason to believe that the 
deposition transcripts that were provided to the 
White House were used to prepare any witness you 
interviewed for their testimony prior to their having 
been interviewed? 

A No. My concern was pointing out 
inconsistencies for testimony in front of the 
committees, but our interviews were already done at 
that point, so no, that did not affect our 
interviews. 

Q When you completed your draft report on the 
22nd of July, you contemplated that the depositions 
would be attachments to your report? 

A Yes. 

Q At that time, was it your understanding 
that your report would be made public? 

A It was not my understanding. I believe 
that came up in discussion later, when the report was 
being finalized. When we initially did the report, 
no, there was no discussion about whether it would be 
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made public or not. 

Q When did you first learn that the report 
was going to be made public? 

A Somewhere between the draft and the final, 
so between July 22nd and July 29th. 

Q Did you object to the report being made 
public? 

A After it was completed, no. 

Q In retrospect, do you have any objection to 
the report having been made public? 

A Other than the information that needed to 
be redacted that was RTC’s concern, no. 

Q So it was appropriate for the report and 
the depositions to be made public by Secretary 
Bentsen? 

A In my opinion, yes. 

Q And that occurred on the 30th of July? 

A Yes. 

MR. O’CALLAGHAN: You are saying with 
redactions? 

THE WITNESS: Yes, with the appropriate 
redactionings of RTC information, yes. 


BY MR. PORTNOY: 

Q At the time you completed your draft 
report, had there been any discussion of redaction at 
all? 

A In the draft report, no. 

Q So the issue of redaction hadn’t arisen? 

A That’s correct. 

Q You testified that, in your view, it was 
appropriate for the report and the exhibits to be 
made public on the 30th of July, when Secretary 
Bentsen did so? 

A Yes. 

Q And you’ve testified that you objected to 
the release of the depositions and the draft report a 
week earlier? 

A Yes. Because of -- well, when 1 say the 
report being released, other than transcripts to be 
used for people that had to testify in front of the 
House committee and the Senate committee, that was 
the concern that I had all along. And I don’t know 
the dates of when everyone testified, but that was my 
concern about releasing it, was if, again, people 
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1 could read what everyone else had said, and whether 

2 that would alter their testimony. 

3 Q Do you have any reason to believe that 

4 anyone before the Congress altered their testimony 

5 based upon having read either the depositions or your 

6 report? 

7 A I think that, in the testimony of it, 

8 Mr. Altman, he indicated that he had gotten copies of 

9 all of our interviews, and because he contradicted 

10 one of the questions that was asked -- that was the 

1 1 first I knew that Treasury people had been given 

12 copies of the transcripts prior to the completion of 

13 the report - and that was a concern to me, because I 

14 don’t know whether anyone else altered their 

15 testimony based on being able to read anyone else’s 

16 transcripts. 

17 Q But, to state that in the affirmative, 

18 would it be fair to say that you have no evidence 

19 that anyone altered their testimony based upon access 

20 to the report of the transcript? 

21 A That’s correct. 

22 MR. O’CALLAGHAN: Other than Mr. Altman’s 
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1 comments. 

2 MR. PORTNOY: 1 don’t believe the witness 

3 testified Mr. Altman altered his testimony. 

4 THE WITNESS: Right, what Jim said is 

5 correct. That’s when I found out he had seen other 

6 transcripts but 1 don’t know that that affected his 

7 testimony. 

8 BY MR. PORTNOY: 

9 Q You stated repeatedly, sir, that you were 

10 concerned that witnesses might essentially share 

1 1 testimony prior to appearing before the Congress? 

12 A Yes. 

13 Q Whaf s your basis for objecting to 

14 witnesses comparing testimony prior to their 

1 5 appearance before Congress? 

16 A 1 think in general — I have been in the 

17 investigative business a long time, and 1 think 

18 witnesses should be testifying to information they 

19 have rather than information that another witness 

20 has. And that’s the concern. Reviewing their own 

21 documents is one thing, reviewing someone else’s 

22 testimony and knowing what they are going to testify 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2061 


223 

to can certainly affect the testimony of the witness, 
and that was my concern. 

Q There is no prohibition against witnesses 
speaking with each other before testifying before 
Congress, is there? 

A Absolutely. 

Q And there is no prohibition against 
witnesses reviewing documents, in either their own 
files or their agency’s files, before testifying? 

A No -- that’s correct. 

Q So there is no way to keep witnesses 
hermetically sealed from each other prior to their 
testimony, is there? 

A That’s correct. 

Q At most this would be an incremental 
concern, would it not? 

A Define ’’incremental concern.” 

Q Well, it is not as though witnesses’ 
recollections were completely pure ever. 

A I guess that’s true. 

Q So the issue is whether a witness had 
slightly more exposure to the testimony or the 
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potential testimony of another person? 

A The issue is whether a witness’s testimony 
was altered by seeing someone else’s testimony. 

That’s the best way I can put it. 

Q Why were you concerned? 

A Why was I concerned? 

Q Why were you concerned — 

A Because it was a — I’m sorry. 

Q ~ whether witnesses shared testimony or 
otherwise reviewed the testimony of third parties 
prior to testifying before Congress? 

A Because I believe the process should not be 
tainted, and 1 think whether it be a court of law or 
a hearing in front of a committee, that people should 
testify to what they know, and not be influenced by 
someone else’s testimony. 

Q But it is not your responsibility, is it, 
sir, to concern yourself with the testimony presented 
before Congress? 

A 1 am concerned with how a product that my 
office put together, that 1 was responsible for, was 
used, and if that product was used for some purpose 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2062 


225 

other than what it was intended, yes, I am concerned, 
because that reflects on me. 

Q Did anyone from the Congress in any way 
every contact you and ask you to prevent witnesses 
from reviewing each other’s testimony? 

A No, they did not. 

Q This was a responsibility you took upon 
yourself? 

A That’s correct. 

Q Have you ever testified before Congress, 
sir? 

A Yes, I have. 

Q And did you prepare for your testimony? 

A Yes, I did. 

Q Did you review materials? 

A Yes, I did. 

Q Did you meet with other people? 

A Yes. 

Q Did you view that -- 

A When appropriate. 

Q Did you view that as part of your 
obligation to provide Congress with fall and accurate 
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information? 

A Yes, I did. 

Q Was there any information that you chose 
not to review? In other words, was there any 
information you considered pertinent to your 
testimony before Congress that you chose not to 
review so as to maintain the purity of your 
testimony? 

A Not in my experience, no. Not for the 
hearings that I attended and spoke at, no. 

MR. O’CALLAGHAN: Does that include 
appropriate and inappropriate information or any 
information at all? Because that kind of leaves it 
open-ended. It is an open-ended question. 

MR. PORTNOY: Beyond your -- 
MR. O’CALLAGHAN: You asked if there was 
any information available that would have helped him 
he didn’t avail himself of and he said no. 1 just 
wanted to be sure you were referring to information 
that’s appropriate for him to look at or 
inappropriate, and if those are distinctions. 

BY MR. PORTNOY: 
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Q Information of any kind. 

A Every time I’ve testified before Congress, 

I’ve testified as a representative of my agency, and 
not, as such, as an individual. I don’t know if that 
clarifies the question or not. 

Q Just to be perfectly clear, sir, you 
testified earlier that the transcripts, at least in 
their unredacted form, contain confidential 
information? 

A Yes. 

Q And that confidential information pertained 
to criminal referrals? 

A On Madison Guaranty Savings & Loan, yes. 

Q Do you have any evidence that that 
confidential information has been used improperly by 
anyone? 

A No, I don’t. 

Q Do you have any evidence that that 
confidential information has been transmitted or 
communicated to anyone who might be a subject of the 
investigation? 

A No, I don’t. 
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Q So do you have any evidence that there was 
any substantive harm done by the release of that 
information? 

A No, I don’t. 

Q Did you discuss with your investigators 

whether to ask witnesses to maintain confidentiality? 

A There was a discussion we had, I think, in 
the whole group, not just with my investigators. I 
believe that discussion was with Clark Blight and the 
RTC investigators also. 

Q And what did you conclude? 

A I believe that we decided to ask the 
witnesses to do that, realizing that we could not 
require them, we obviously weren’t a grand jury or 
anything like that, but I believe we decided to ask 
the witnesses, realizing that they were under no 
obligation. 

Q Were there also discussions as to whether 
witnesses should be provided with their deposition 
transcripts to review them for accuracy? 

A It was agreed that they would be. 

Q Did you support that decision? 
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A Yes, I did. 

Q So would it be fair to say that witnesses 
were provided copies of their deposition transcripts, 
even though you understood that there was no 
guarantees that they would necessarily be kept 
confidential? 

A Yes. 

Q And that witnesses had the privilege, if 
they so chose, to share their transcripts with other? 

A That’s the price you have to pay, yes. 

MR. O’CALLAGHAN: I object to the word 
"privilege." He said they had the privilege to show 
them whoever they wanted to. I am objecting to the 
word "privilege." If you can rephrase it. 

MR. PORTNOY: I think your objection is on 
the record and let it go. 

BY MR. PORTNOY: 

Q You testified in your judgment it was 
contrary to proper investigative methodology for 
transcripts to be released? 

A Yes. Prior to the completion of the 
report. 
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Q Prior to the completion of the report? 

A Yes. 

Q Does your office have any kind of formal 
policy with respect to the release of interview notes 
or deposition transcripts? 

A At that point we did not. We have written 
a special agent handbook within the last year which 
has addressed some of those things, but at that time 
we did not have a policy. 

Q I am afraid it gets harder and harder to 
find references in these documents. 

MR. O’CALLAGHAN: Tough light, too. 

BY MR. PORTNOY: 

Q Sir, I ask you to look at this document, 
which is Bates stamped number 444, and I draw your 
attention to the highlighted portion beginning 
"limiting." And I ask you just to read that into 
the record. 

A "Limiting scope to communications between 
Treasury and the White House." 

Q Are these your meeting notes from the June 
22 staff meeting? 
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A Yes, they are. 

Q I just wanted to clarify. You testified 
earlier that, in fact, this phrase did not reflect a 
limitation on your investigation — 

A No. 

Q — but rather a broadening of your 
investigation? 

A This was a definition of our investigation, 
that our scope was to do the communications between 
Treasury and the White House. 

Q And communications was a broader term than, 
for example, contacts or — 

A 1 didn’t differentiate. I think the 
question — again, the initial discussion back in 
March, I think we were addressing meetings, and when 
we got geared up to go, it was no, not just meetings 
but any communications meaning telephone contacts, 
faxes back and forth, E-mails, et cetera, and that’s 
what we were talking about with communications. 

Q So would it be fair to say that the actual 
scope of the investigation was broader than just 
addressing meetings? 
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A Yes. 

Q You testified, sir, that you had concerns 
about the provision of a draft report or deposition 
transcripts to the Office of General Counsel of the 
Treasury Department? 

A Yes. 

Q I believe you also testified that 
Ms. Kemer stated that "they had given their word the 
transaction scripts would only be used to prepare 
Secretary Bentsen for his Congressional testimony"? 

A Yes, I did. 

Q Shouldn’t it be they were? 

A No. As I said earlier, I think the — from 
other conversations, to the best of my knowledge, her 
contact was Ken Schmalzbach, but I don’t know, she 
did not say Ken Schmalzbach, at least to the best of 
my knowledge. Ken Schmalzbach assured me that they 
would only be used; she said general counsel’s office 
said they would only be used, and I didn’t pursue 
that any further. 

Q Do you have any reason to believe that the 
Office of General Counsel made any other use of the 
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transcripts than to prepare Secretary Bentsen for his 
testimony? 

A Yes, I believe the transcripts were turned 
over to certainly Roger Altman, and I don’t know how 
many other witnesses, to help them prepare for their 
testimony before the House committee and the Senate 
committee. 

Q Do you have any reason to believe that the 
Office of General Counsel made any use of the 
transcripts other than to prepare Treasury Department 
witnesses for Congressional testimony? 

A No. 

Q In your view, was it proper or improper for 
Secretary Bentsen to use your draft report and the 
deposition transcripts to prepare for his 
Congressional testimony? 

A I think it was proper for him to use our 
draft report and the depositions for his testimony, 
yes. 

Q And why would it have been proper for 
Secretary Bentsen to use those materials to prepare 
for his testimony but improper for other witnesses? 
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A Because the Secretary had overall 
responsibility for the department, and it was his job 
to ~ and our job for him was to find out exactly 
what happened. He obviously didn’t know about 40 
contacts, whether it was 40 contacts or 20 contacts 
or anything else. So for him to be able to testify 
before Congress, he needed to have that information, 
and that’s what we were providing for him. 

So to have that information, and for him 
personally to review that, was appropriate. For 
other witnesses whose actions were accountable, 
that’s very different, for them to have access to 
everyone else’s transcripts, because they’re 
accountable for their individual actions. The 
Secretary is responsible for the entire department. 

Q Did any of the communications or contacts 
you investigated involve Secretary Bentsen? 

A No. 

Q You testified earlier, sir, that during the 
planning stages of your investigation, there was some 
uncertainty as to whether White House witnesses would 
appear for sworn depositions? 
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A That’s correct. 

Q Ultimately were there any White House 
witnesses who declined to appear? 

A No. 

Q So would it be fair to characterize that as 
a problem that never really materialized? 

A It was a problem early on, but 1 think it 
was resolved. 

Q Sir, I would ask you to look at a document, 

Bates number 448, which appears to be your notes from 
June 30, 1994. And I would ask you to look at the 
highlighted portion. 

A Okay. 

Q Would you just read that into the record so 
that our future readers, if there are any, will have 
some idea what we are talking about? 

A The highlighted section says "Jane 
Sherboume — acting as investigator doing a report 
for OGE." 

Q According to your notes, who conveyed that 
information? 

A Francine Kemer. 
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Q Did Ms. Kemer say that Ms. Sherboume was 
doing a report for OGE? 

A Yes, what 1 wrote down is what she told 
me. 

Q Do you have an independent recollection of 
what Ms. Kemer said? 

A As I said, she told me and that’s what I 
wrote down, yes. That’s my best recollection. 

Q Could she have said that Ms. Sherboume of 
the White House counsel’s office was working with 
OGE? 

A That is not what she said. 

Q There are no quotations marks on your 
notes, are there, sir? 

A No. 

Q Would you characterize this as 
paraphrasing? 

A Yes, it is paraphrasing, but there is a 
significant difference between working with OGE and 
doing a report for OGE. And I remember that 
conversation well because Ms. Kemer used the term 
very often, about if the White House had an inspector 
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general, that’s what Jane Sherboume would be acting 
as, the inspector general; that was her constant 
reference in talking about these interviews and how 
they were to be done, et cetera. 

Q Did Ms. Kemer, to the best of your 
recollection, indicate the White House would be 
preparing a formal written report? 

A She said they were doing a report for OGE. 

And that’s why there was concern about our 
interviewing the witnesses and the White House 
interviewing the witnesses at the same time that this 
was going on. The Senate Banking Committee was 
taking deposition from these witnesses, also. So 
that was a lot of activity. She never said written 
reports. She said they were doing a report. 

Q Did you ever discuss with anyone at the 
White House or the Office of Government Ethics the 
report that you are referring to in your notes? 

A I never discussed anything about anyone at 
the White House, and as far as the Office of 
Government Ethics, 1 was subsequently told by Clark 
Blight that he and Pat Black had a meeting with OGE 
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and they specifically asked if OGE had asked the 
White House for a report, and they were told no. 

Q Did Ms. Kemer indicate that the Office of 
Government Ethics had asked the White House for a 
report? 

A No. Her comment was that Jane Sherboume 
was acting as an investigator and doing a report for 
OGE. 

Q Would it be consistent with your 
recollection for Ms. Kemer to have indicated that 
the White House was doing a report that would be 
submitted to OGE for analysis, much like your report 
was? 

A That was the implication, yes. 

Q Was the implication that Ms. Sherboume was 
somehow an agent of OGE or working for OGE? 

A No. The implication was that she was going 
to do a report on the White House people for OGE, as 
I said earlier. And then the RTC people, Clark 
Blight and Pat Black, said no, that’s not true, that 
OGE had not been told they were getting any report 
from Jane Sherboume, and they had not asked for any 
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report from Jane Sherboume. 

Q That’s not necessarily the same as — I 
take that back. 

Do you have any reason to believe that 
Ms. Sherboume was in any way misrepresenting her 
actions? 

A I have no way of knowing, because 1 never 
talked to Ms. Sherboume. My concern was that 
Francine Kemer told me this business when we were 
discussing access to our interviews, and whether the 
White House should sit in on our interviews with 
Treasury and RTC people, and whether they should get 
transcripts of those interviews. And her reasoning 
was that Jane Sherboume was acting as an inspector 
general for the White House, and therefore, it was 
proper for us to share, and I disagreed with that. 

Q You stated that you discussed with 
Mr. Blight the possibility that the White House was 
preparing some kind of report. 

A I relayed the information of what Francine 
Kemer had told me to Mr. Blight, yes. 

Q Why did you bring that information to 
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Mr. Blight’s attention? 

A Because this was a joint investigation, and 
that was relevant information. 

Q Why did you consider that to be relevant 
information? 

A If we are doing this report, that decision 
wasn’t mine about who sat in on interviews and who 
didn’t sit in on interviews. It is a joint 
investigation; it is a joint decision. That’s why I 
discussed it with Clark Blight. 

Q So the subject of the White House report 
arose in the context of a discussion as to whether 
White House counsel representatives could sit in 
during interviews of White House witnesses? 

A The whole discussion at that time was the 
interviews of the White House witnesses, how they 
were going to be done, under what conditions, 
et cetera, who was going to sit in, whether they 
could have transcripts. Yes, it was that whole issue 
that we were discussing at this time. 

Q You didn’t have a separate conversation 
about whether the White House was investigating or 
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preparing a report? 

A Separate conversation with whom? 

Q With Mr. Blight. 

A I had a lot of conversations with 
Mr. Blight. Again, to make sure that we were on the 
same page because we were doing this thing together. 
Whether it was a separate, just a one-time issue, no, 

I don’t recall that. 

Q During the course of your investigation, 
did you ever learn that the White House chief of 
staff, Mack McLarty, had asked Lloyd Cutler to 
conduct an investigation of White House-Treasury 
contacts? 

A During the course of our — no, I did not. 

Q And during the course of your 
investigation, did you ever learn that Mr. Cutler had 
asked Ms. Sherboume to conduct an investigation? 

A I don’t know if it was before Mr. Cutler 
testified in front of the House Banking Committee or 
not, that I learned that they were looking into it, 
that they were doing a review of the White House, and 
again, whether that was for Mr. Cutler’s team, or for 
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some other purpose, I don’t recall exactly what that 
was, but there was something that Mr. Cutler was 
doing, yes. 

Q When Mr. O’Callaghan asked you if you could 
describe the structure of your investigation, you 
stated that the information revealed in the course of 
your investigation, and I quote here, "belonged to 
both your office and the RTC Inspector General’s 
office." What did you mean by "belonged"? 

A It is a joint investigation; therefore it 
was a joint work product in my opinion. 

Q Anything further? 

A No. 

MR. O’CALLAGHAN: Can we take a quick 

break? 

MR. PORTNOY: Why don’t we go off the 

record. 

(Discussion off the record.) 

BY MR. PORTNOY: 

Q Mr. Cottos, 1 am handing you a document 
which is Bates stamped numbers 916 through 919 and it 
is a letter that I believe you previously identified 
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as having been sent from Francine Kemer to you on 
the 21st of July? 

A That’s correct. 

Q I believe the fax line shows that it was 
delivered at about 12:30 in the morning on the 21st? 

A That’s when it was sent, yes. 

Q Excuse me, sent. Which, if I understand 
correctly, would indicate that it was sent 
essentially the night of the 20th and the morning of 
the 21st? 

A That is correct. 

Q I am trying to get sequence correct here, 
because you also had a meeting on the 21st of July? 

A Yes. 

Q And I want to be certain which occurred 
first. 

A Okay. This was sent first. 

Q You characterized this letter as containing 
Ms. Kemer’s comments on the first draft of the 
report? 

A Yes, I did. 

Q I believe you also stated that Ms. Kemer 
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viewed the first draft as not entirely accurate? 

A That’s correct. 

Q And this document reflects Ms. Kemer’s 
effort to correct what she perceived to be the 
problems or the deficiencies? 

A That’s correct. 

Q When did you receive the letter? 

A On the morning of July 21, probably when I 
got in the office sometime between 6:30 and 7:00. 

Q Did you provide a copy to Mr. Cesca as 
well? 

A I think that a copy had been faxed to him. 

No, I didn’t give it to Mr. Cesca, because he -- 
again, you have to understand, the Inspector 
General’s Office, Mr. Cesca’ s office and Ms. Kemer’s 
office are up at main Treasury, which is at 15th and 
Pennsylvania, and my office is in the ICC building 
which is 12th and Constitution, so it was not a 
matter of walking down the hall and saying Bob, here 
it is. There are four blocks in between, so. 

Q The geographic difference is appreciated or 
the explanation of the geographic difference. 
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A That’s why — I don’t know if Francine sent 
a copy to him also, but I did not give him this 
copy. This was used as our working copy. 

Q What did you do with the letter when you 
first received it? 

A 1 showed it to the two investigators and my 
deputy, and we sat down and started looking, 
comparing these comments to the draft. 

Q Did you have a general impression regarding 
the comments? 

A I was concerned about some of the comments, 
yes. 

Q Were you concerned that they were 
inaccurate? 

A I was concerned — I don’t know if 
inaccurate is correct. I think they were headed in a 
certain direction, rather than just stating the 
facts, which our whole intent was to stay with the 
facts. We had an easy report to write in the sense 
that since we did have transcripts, written 
transcripts of everyone, you didn’t have to go back 
to an interview report and try to portray what 
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someone had said, you had an actual deposition under 
oath, boom, this is what they said, what happened at 
this meeting, here it was. You could lift that out 
and put it in here, you didn’t have to speculate. 

You didn’t really have to paraphrase. 

Q So, would it be fair to say your objection 
was at least in part that the comments were somehow 
interpretive? 

A Yes. 

Q But you reviewed and considered the 
comments? 

A Yes, we did. 

Q Did you incorporate some of them into the 
draft? 

A Yes, we did. 

Q Did you reject others? 

A Yes, we did. 

Q Did anybody from outside your office in any 
way pressure you to accept or reject any of her 
comments? 

A No. 

Q Did you make those decisions internally? 
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A Well, what — internally, again, we get 
back to the large group that ended up reviewing the 
report. Initially, when we got this, yes, it was 
within our group for the drafting purpose. We were 
preparing to go over to RTC to discuss the draft with 
them. 

Q Before we get to the RTC — 

A Certainly. 

Q - you said "our group," could you explain 
what that encompasses? 

A The Treasury Office of Inspector General, 
that was my deputy and the two investigators, Fred 
Coco and Dan O’Rourke. 

Q So the four of you had the lead in drafting 
the report? 

A In the initial draft, yes. 

Q Do you recall who had actual possession of 
the computer disk on which the report was stored? 

A We did. Treasury OIG did. 

Q Do you remember which individual? 

A Probably Fred because he is the most 
computer literate of the four of us. That’s Special 
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Agent Coco. 

Q But not Ms. Kemer? 

A No. She never had the disk, to my 
knowledge. 

Q The four of you, meaning Mr. Coco, you, 

Ms. Cesario, and? 

A Mr. O’Rourke. 

Q Mr. O’Rourke who is also one of the 
investigators? 

A That’s correct. 

Q Considered these comments and then accepted 
some and rejected others? 

A Yes, and I believe that I faxed this over 
to Clark Blight, also. But I can’t — I am not sure 
if I did or not. I know we talk about it, but — and 
I believe we were — that’s what we were doing at 
that time, was faxing back and forth, so we will fax 
to them, they would fax comments over, rather than us 
being together. And when we finalized it, we all got 
together, but at this point we were faxing back and 
forth, so I believe I faxed this over to RTC. 

Q Did you subsequently discuss this letter 
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with Ms. Kemer? 

A Yes. 

Q Was that face to face? 

A Yes. 

Q Was anyone else present? 

A Mr. Cesca, Raisa Cesario, and Fred Coco and 
Ben Kramer who was a student intern or co-op. He was 
helping us last summer, and he was present for that 
discussion also. 

Q Did you express to Ms. Kemer an opinion as 
to the propriety of her sending you the proposed 
changes? 

A Yes. 

Q Would you repeat what that opinion was? 

A I was concerned about what I felt was a 
slant, as I said earlier, during the course of the 
discussion, that I made the comment that this was not 
the Jean Hanson defense team. 

Q Ms. Kemer objected to that 
characterization — 

A Yes, she did. 

Q - did she not? 
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A Yes, she did. 

Q Did anybody else express any views with 
respect to your characterization? 

A Mr. Cesca was concerned about the 
disagreements. He said let’s get on with it, 
basically. He did not want us going back and forth, 
but trying to concentrate on the report so he didn’t 
say he agreed or disagreed, he just said let’s get 
back to the report basically. 

Q Would it be fair to say that you didn’t 
like getting this letter? 

A No, I don’t think that that was the 
problem, in receiving it. I think I was concerned 
about the contents of it. 

Q So you didn’t object to Ms. Kemer 
commenting on the report? 

A No. Well, once it was established that she 
would be involved in the report, as 1 stated earlier, 

I didn’t feel that she should be involved in the 
interviews or the report because of her reporting 
chain, but I was told that, despite my objection, 
that she would be involved, so, past that, no. 
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Q Did you in any way consider that letter to 
be an attack on the work that you and your 
investigators had done? 

A No, because it was a draft and it was a 
first draft of 26 interviews covering 40 contacts, so 
I didn’t expect the first draft to be totally ready 
to go and a final product. So no, I didn’t take it 
as an attack. My skin isn’t that thin. 

Q What specifically in this letter, if 
anything, led you to characterize Ms. Kemer as part 
of the Jean Hanson defense team? 

A The Dennis Foreman comments, I think was 
the ~ probably the - the kicker, I guess you can 
call it. As far as I was concerned, the relevance of 
the two-minute conversation as opposed to a legal 
opinion — again, having been in this business a long 
time, I understand what a legal opinion is, and there 
is a significant difference between a two-minute 
review of the document on the way to a meeting and a 
legal opinion where you sit down and are able to 
research the issues and come up with an opinion. And 
I think the statement that really got me upset at 
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that meeting was when she made the statement that the 
two-minute review should be eliminated, that the two 
minutes was completely irrelevant. And I felt very 
strongly that that was very relevant. 

Q Why, in your view, did she said want to 
remove the reference to the two minutes? 

A Why did I - 

Q Why, in your view, did she want to remove 
the reference? 

A Because I think there is a very different 
opinion — if Jean Hanson were to say that she gave 
this document to Dennis Foreman for him to do the 
research, and say it is an ethical issue, that it is 
not a problem rather than — there is a significant 
difference between that and passing someone in the 
hallway and saying do you have a problem with this. 

And to me, that certainly is a reflection of Jean 
Hanson’s activities; that’s the way I interpret it. 

Q So you believe that the two-minute 
reference was relevant? 

A Yes, I did. 

Q Your statement to Ms. Kemer is fairly 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2076 


253 

strong. Was it your view at the time that Ms. Kemer 
was acting as defense counsel for Ms. Hanson? 

A I felt that several of the comments she 
made were leaning in that direction, to try to 
protect Ms. Hanson with this report, and that was 
obviously of concern to me, for me to make such a 
comment. 

Q Did you discuss with anyone else your view 
that Ms. Kemer was seeking to protect Ms. Hanson? 

A The only other person that I would have - 
I may have said that to — and I don’t recall whether 
I did or not - would have been Clark Blight, again, 
because he was involved in this as a joint 
investigation. 

Q In your view, did anything Ms. Kemer did 
or said prevent you from adequately investigating 
Ms. Hanson’s conduct? 

A No. 

Q Did anything anyone said or did prevent you 
from adequately investigating Ms. Hanson’s conduct? 

A No. 

Q Do you recall what Ms. Kemer said to you 
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in response to your statement? 

A Her exact words, no, other than that she 
wasn’t particularly happy with that comment and 
didn’t think that it was truthful. I don’t recall 
her exact response, no. 

Q Do you recall if she was angry? 

A Oh, yes, she was angry. 

Q But you don’t remember anything that she 
might have said? 

A No, I don’t. Not a quote, no. 

Q In substance though, she denied that she 
was defending Ms. Hanson, did she not? 

A That’s an accurate statement, yes. 

Q And nobody else made any substantive 
comments? 

A No, no one else that was in the room. 

Q You stated that on one or more occasions, 
one of your investigators told you that a lawyer had 
sought to limit their questioning? 

A Yes. 

Q Were the lawyers private lawyers or 
government lawyers? 
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1 A Private lawyers. 

2 Q Did any government lawyer ever try to limit 

3 your questioning? 

4 A No. 

5 Q These were private counsel representing 

6 their individual clients? 

7 A That’s correct. 

8 Q Did you view it as appropriate for 

9 Ms. Kemer to have been engaged in discussions with 

10 counsel, private counsel, for the witnesses? 

1 1 A Given the role that was approved by the 

12 Inspector General, yes. However, I felt that if she 

13 was going to make any deals or any agreements of that 

14 nature, that we should have been told. And my 

15 concern was that we were not told, so if there was a 

16 discussion with a particular attorney about a 

17 particular witness, and there was an agreement 

18 reached about this particular area of questioning is 

19 off limits, that should have been relayed to us, and 

20 it was not. 

21 Q Do you remember which witnesses? 

22 A I think it was probably the White House 
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1 witnesses. And I think, again as I stated this 

2 morning, it was concerning information, where it went 

3 after it was given from the Treasury employee to the 

4 White House employee, where it went from there. 

5 I believe that was most of the discussion. 

6 Q I believe you also testified that you 

7 viewed the scope of your investigation as properly 

8 limited to the initial contact between officials of 

9 the Treasury Department and White House personnel? 

10 A Yes, I did. 

11 Q So you would have agreed that it was beyond 

12 the scope of your investigation to inquire into these 

13 second generation contacts? 

14 A Yes, I did. 

15 Q So your concern involved consultation 

16 rather than substance? 

17 A It regarded telling us what those 

18 discussions were, and what the results were rather 

19 than having an agent in an interview ask a question, 

20 and then be told by the attorney representing the 

21 witness we have an agreement with Ms. Kemer that you 

22 won’t ask any questions in that line. That very much 
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concerned the investigators, that if there was some 
kind of deal, any kind of agreement — deal is really 
the wrong word. That sounds terrible and it is the 
wrong word. 

If there was any agreement reached on areas 
not to be covered, it should be relayed to me so I 
could relay it to the investigators, this has been 
discussed and agreed upon that this is an area that 
we will not get into. 

And that was one of the rubs, was it was 
not relayed to us, it wasn’t given to me so I 
couldn’t give to the investigators, therefore when it 
came up during the course of an interview, it was not 
received very favorably by the investigators. 

Q Would it be fair to say you and Ms. Kemer 
had a relatively strained relationship during this 
investigation? 

A I think that’s a fair statement, yes. 

Q Would it be fair to say the nature of that 
relationship may have impeded communication between 
you? 

A That’s probably a fair statement. 
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Q And would it be fair to say that 
information that didn’t get conveyed back and forth 
may not have gotten conveyed in part because neither 
one of you much looked forward to conversations with 
each other? 

A That’s a fair statement. 

Q I would like you to look at document number 
367, which is a copy of an E-mail from you to 
Francine Kemer on July 19, of 1994, the time is 7:35 
a.m. And I would ask you to look at the portion 
that’s highlighted in yellow and read it into the 
record, if you would. 

A "I think we should give the transcripts of 
the White House people to their attorneys, and Jane 
can negotiate with them.” 

Q Who is Jane? 

A Jane Sherboume of Lloyd Cutler’s staff at 
the White House. 

Q When you say "Jane can negotiate with 
them," do you mean by that that she can negotiate 
with counsel for the witnesses whether to provide her 
with access to their depositions? 
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1 A I have no control over the depositions once 

2 they go to the witnesses, and if the witnesses choose 

3 to give them to Jane, I have no control over that. 

4 And that’s what I was saying, yes, that if the 

5 witnesses choose to give them to Jane, I can’t stop 

6 that. 

7 Q Did you ever express to anyone a desire to 

8 tell Jane Sherboume that she shouldn’t seek the 

9 depositions? I know you have said previously that 

10 you have never spoken directly with Jane Sherboume. 

11 A That’s correct. 

12 Q Did you ever ask anyone else to speak to 

13 her on your behalf and tell her that she should not 

14 seek the depositions? 

15 A Well, I told Francine Kemer several times 

16 what she should tell Jane Sherboume about the 

17 transcripts and this was the last, I guess, of our 

18 conversations, this was the last E-mail. But yes, 

19 several times I expressed my opinion about the 

20 transcripts and what should be relayed to Jane 

21 Sherboume. 

22 Q And did you ever specifically ask 
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1 Ms. Kemer to tell Ms. Sherboume that the White 

2 House should not seek the transcripts from the 

3 witnesses themselves? 

4 A No, I didn’t tell her that. No, I did not 

5 tell Francine Kemer to do that. I was offended by 

6 the E-mail that I was responding to, because of — 

7 and I don’t know if you have it, from the day before, 

8 where it was asking about -- I think the E-mail from 

9 Francine to me said Jane Sherboume would like the 

10 transcripts to compare with theirs to look for 

1 1 inconsistencies. 

12 And I was very offended by that, since, to 

13 my knowledge, they had not written anything, didn’t 

14 have any interview reports, again, as I said this 

15 morning. So to compare their oral briefings with our 

16 sworn depositions, I thought was pretty preposterous, 

17 and that was what 1 was expressing here. 

18 Q But it was up to the witnesses themselves 

19 to decide what do with their transcripts once they 

20 got them? 

21 A 1 had no control over what they did with 

22 them once they got them. 
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Q You had preferences? 

A I absolutely had preferences. 

Q But you knew witnesses were getting their 
own transcripts? 

A That’s correct. 

Q And you knew you had no control over what 
they would do with them? 

A That’s correct. 

Q So you knew that once witnesses got their 
own transcripts, there was a fair likelihood — 

A There was a possibility that they would 
share them. Yes. 

Q Mr. O’Callaghan asked you earlier about a 
wire story of the Associated Press. And in that wire 
story there was reference to your having made written 
objection to the release of the transcripts. 

You testified, I believe, that the only 
written objection you registered was in the form of 
an E-mail on the 19th — 

A That’s correct. 

Q — of July? 

A T hat’s co rrect. 
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Q Is the E-mail we were just discussing Bates 
stamped number 367 the E-mail to which you were 
referring? 

A Yes. 

Q Have you ever spoken with anybody from the 
media about your investigation? 

A No, I have not. 

Q Has anyone from the media ever attempted to 
contact you regarding your investigation? 

A Last year someone did. In fact, when I saw 
that, when Mr. O’ Callaghan showed it to me, I had 
never seen that AP story before this morning. 

Q Do you have any idea who the authors of 
that article, author or authors of that article might 
have spoken with? 

A I don’t know who wrote the article so no, I 
have no idea who they spoke to. 

Q Were you aware of anyone in your office who 
spoke to the media about this investigation? 

A I don’t think anyone in my office spoke to 
the media about the investigation. 

Q Are you aware of anyone in the RTC office 
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1 of the IG who spoke to the media about the 

2 investigation? 

3 A No. 

4 Q Have you heard any rumors? 

5 A No, I haven’t. 

6 (Witness conferred with counsel.) 

7 THE WITNESS: By that office, I meant the 

8 office of investigations; I don't mean the Office of 

9 Inspector General. I can’t state that no one in the 

10 Office of the Inspector General talks to the press. 

11 I can only say that I don’t believe anyone in the 

12 office of investigations spoke to the press. 

13 BY MR. PORTNOY: 

14 Q Do you have any reason to believe 

15 investigative staff outside the Office of Inspector 

16 General spoke to the press? 

17 A No, I don’t. 

1 8 Q Where do you think they got the information 

19 that you had created some kind of writing opposing 

20 release of the deposition transcripts? 

21 A I have no idea. I don’t talk to the press 

22 during pending investigations, whether it be criminal 

264 

1 or any other kind. That’s fairly dangerous 

2 business. 

3 Q Have you ever told anyone that you objected 

4 in writing to the release of the transcripts? 

5 A My staff and RTC would be the only ones, no 

6 one outside of that. 

7 Q Could you be more specific? 

8 A Okay. As I said earlier, my staff knew how 

9 I felt about it. The office of investigations, Bob 

10 Cesca knew about it, and the RTC, probably the 

11 investigators, and Blight also knew how I felt about 

12 it. 

13 Q I am not asking who knew how you felt; I am 

14 asking whether you told anybody that you had objected 

15 in writing to the release of the transcripts? 

16 A My staff at the office of investigations 

17 knew that I had, and I believe -- 

18 Q That you had objected in writing? 

19 A That I had objected in writing, yes, they 

20 were aware of that. I don’t even know if Clark 

21 Blight and the RTC people knew that I objected in 

22 writing, to tell you the truth. I mean I didn’t copy 
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them, normally, on my E-mails or anything, so I don’t 
believe that they even knew that I did it in 
writing. 

Q Mr. O’Callaghan showed you a copy of a fax 
that you sent to Mr. Blight on the 25th of July, on 
the cover of which you made reference to the 
Secretary’s review team, and that’s a quote. 

A Yes. 

Q You testified earlier that the Secretary’s 
review team was Francine Kemer? 

A The comments I got were from Francine 
Kemer, yes. I sarcastically wrote Secretary’s 
review team. 

Q Do you have any information that there was 
any team in existence that reviewed the drafts on 
behalf of the Secretary? 

A Did I have any evidence to that effect, no, 

I did not. Did I have suspicions, yes, I did. 

Q What was the basis of your suspicion? 

A The basis was the fact that we had issued 
the draft report on the 22nd, and then we got these 
comments back, and they were different from the 
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comments that Francine Kemer had had when we had 
first talked about the draft, when we issued the 
draft. So that was my concern, that suddenly there 
were differences. 1 didn’t know where those comments 
came from. I received them from her, and I passed 
them on. 

Q But you don’t know who the source of the 
other comments might have been? 

A No, I don’t. 

Q There was no entity in existence, to your 
knowledge, called the Secretary’s review team, was 
there? 

A Not to my knowledge, no. 

Q Would it be fair to say that this fax 
reflects your unhappiness with Ms. Kemer’s continued 
role in the investigation? 

A That’s an accurate statement. Yes. 

Q The decision for Ms. Kemer to remain 
involved in the investigation was made by Mr. Cesca, 
was it not? 

A Yes, it was. 

Q Mr. Cesca was your superior? 
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1 A Yes, he was. 

2 Q So it was his decision? 

3 A That’s correct. 

4 Q Was it appropriate for you to be raising 

5 your objections to your superior’s decision with 

6 someone outside your office? 

7 A Was it appropriate? In a joint 

8 investigation, yes. For me to call someone up on an 

9 investigation that they have nothing to do with, I 

10 think it would be totally inappropriate. 

1 1 Mr. Blight and I had talked throughout 

12 this, again, because of the concerns that he had 

13 raised about Ms. Kemer’s involvement, so in this 

14 particular case, this was a continuation of the 

15 dialogue, not just a shot in the dark or, you know, 

16 an un-called-for comment to a neutral party or 

17 anything like that. 

18 Q Did you have any concern that you were 

19 undermining Mr. Cesca’s authority by complaining 

10 about his decisions to someone who works outside your 
>1 office? 

12 A No, everyone involved in the investigation 

268 

1 knew whose decision it was and knew that we were 

2 going forward and we were making the best of the 

3 situation. There was no secret about who had 

4 approved Ms. Kemer’s involvement cr anything like 

5 that. 

6 Q As a general proposition, in your view, 

7 would it be appropriate for to you discuss personnel 

8 decisions made in your office with someone outside 

9 your office? 

0 A If they were not involved in the 

1 investigation, it would be totally inappropriate. If 

2 it is a joint investigation, and they have something 

3 at stake and it is their work product, I think it is 

4 totally appropriate. 

5 Q Would it be correct to say that Mr. Blight 

6 shared your opinion of Ms. Kemer’s participation? 

7 A I believe he did. 

8 Q Would it be fair to say that your 

9 conversations with Mr. Blight or the openness of your 

0 conversations with Mr. Blight reflect the fact that 

1 you, as you testified earlier, had a 12-year 

2 friendship? 
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A No, I think the conversation with 
Mr. Blight reflects that we were in this together, 
that we were working through this. 

You talked about my comments undermining 
the investigation. I don’t think it did undermine. 

I think that we overcame, in my mind anyway, all of 
those obstacles, and Ms. Kemer’s involvement, to get 
a product that we were all very happy with. 

Q I believe, sir, what I asked you was 
whether your comment undermined Mr. Cesca’s 
authority — 

A No. 

Q — not whether it undermined the 
investigation. 

A I’m sorry, I don’t think it undermined his 
authority or the investigation. 

Q So you didn’t perceive yourself to have an 
obligation to follow the party line on this issue, 
the party line being the one established by your 
boss? 

A I felt the obligation 1 had was to be 
honest about how I felt about it. If Clark Blight 
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said how do you feel about Francine Kemer being 
involved, I was not going to say I think it is a 
great idea that she is involved. I had made my 
position known, and as I said, the fact that she was 
involved, we would go forward and do the 
investigation, all of us, fighting to get the best 
product possible, which I think we did. 

Q Would you say that you accepted Mr. Cesca’s 
decision? 

A Yes, I did. 

Q Could you say that comments like 

’’Secretary’s review team” are consistent with having 
accepted his decision? 

A That was some sarcasm involved, yes. 

MR. O’CALLAGHAN: What does the comment 
regarding the Secretary’s review team have to do with 
him accepting Mr. Cesca putting Ms. Kemer on the 
case? 

MR. PORTNOY: I think the record speaks for 
itself. I will be happy to discuss it with you 
later. 

MR. O’CALLAGHAN: It seems like a confusing 


2085 


271 

1 question to me, perhaps somewhat misleading, a 

2 comment indicating he didn’t accept the decision. 

3 BY MR. PORTNOY: 

4 Q I ask you to look at a document marked 

5 Bates number 3770 and read the highlighted portion, 

6 please. 

7 A "I believe that we should make the 

8 decision, since the White House released documents 

9 and somewhat violated our agreement, we should decide 

10 when and if the documents should be returned.” 

1 1 Q Could you identify that document, please? 

12 A That is a interoffice memorandum, E-mail, 

13 from me to Francine Kemer, sent October the 4th, 

14 1994 at 10:42 a.m. 

15 Q In that E-mail, you characterize the White 

16 House as having, I believe, "somewhat violated” your 

17 agreement? 

18 A Yes, I had. 

19 Q Did you have any personal role in 

20 negotiating the agreement with the White House 

21 concerning the use of the depositions? 

22 A No, I did not. 
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1 Q Do you have any personal role in 

2 establishing the terms of that agreement? 

3 A No, I did not. 

4 Q Did you have any role in drafting the 

5 letter to the White House delineating the agreement? 

6 A No, I did not. 

7 Q Did you have any personal knowledge of the 

8 negotiations that led to the agreement? 

9 A No, I did not. 

10 Q Did you have any personal basis, other than 

1 1 the letter itself, to know what the agreement 

12 contemplated or didn’t contemplate? 

13 A I had a copy of the agreement, the letter 

14 of agreement. Yes, that’s what I said I had. I did 

15 not have the background or the history. 

16 Q So, your conclusion that the White House 

17 might have violated the agreement was based entirely 

18 on your reading of the letter? 

19 A My reading of the letter and the following 

20 events, the fact that Mr. Cutler stated that he had 

21 used those transcripts, contrary to what it says in 

22 the letter, not to do just his own testimony, but to 
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reconcile inconsistencies with White House 
witnesses. 

Q But your understanding of the terms of the 
so-called agreement between the Treasury Department 
and the White House comes entirely from the text of 
the letter; is that correct? 

A Yes, it does. 

Q To your knowledge, did Francine Kemer have 
a role in negotiating the terms of the agreement? 

A I don’t know who negotiated the terms of 
the agreement. 

Q Do you know whether Ms. Kemer played any 
role at all in communicating between the Treasury 
Department and the White House with respect to this 
agreement? 

A Yes, I do. 

Q What role did she play? 

A On July the 25th, when Mr. Cesca told me 
about the release of the transcripts, he told me that 
he had received a call on Saturday about releasing 
the transcripts to the White House, and he had a 
three-way conversation between he, and Francine 
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Kemer and Steve McHale, where that discussion took 
place, and during that discussion is when he agreed 
to release the documents to the White House. But he 
did tell me that Ms. Kemer was involved in the 
discussions, yes. 

Q So Ms. Kemer was involved in the actual 
discussions whereby the department decided to release 
the documents to the White House? 

A Yes, that’s correct. 

Q Would you agree then that Ms. Kemer was 
probably in a better position than you to know what 
the terms of the agreement with the White House were? 

A I think I could read the agreement. I 
think it was pretty straightforward in the letter. 

And if there was another agreement — because I was 
very concerned and when they told me about the 
release of the transcripts, and that it was covered 
by this agreement, 1 was — we discussed that 
agreement, and it was very clear from that discussion 
and from that letter that there was only one purpose 
for those documents, and it was not to reconcile any 
inconsistencies in White House testimony. It was 
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strictly for Mr. Cutler’s testimony. 

Q My question, sir, was whether it would be 
fair to say that Ms. Kemer, having participated in 
the discussions that led to the agreement, would be 
in a better position than you to know what the terms 
of the agreement were intended to be? 

A I agree. 

Q I now ask you to look at a document 
numbered 363 and to identify it for the record, 
please. 

A It is an E-mail, interoffice memorandum, 
from Francine Kemer to me, with a copy to Bob Cesca, 
dated -- it says in writing 10/4/94. 

MR. PORTNOY: For the record I put all of 
the documents before and after this one, in apparent 
E-mail sequence, so that handwritten notation is 
mine, but I believe it to be accurate. 

MR. O’CALLAGHAN: It is an estimation of 
when it occurred. 

MR. PORTNOY: Yes. 

BY MR. PORTNOY: 

Q Would you read the highlighted portion. 
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A The highlighted portion says, "I am not 
aware of any White House violation of the 
Department’s agreement." 

Q So it was Ms. Kemer’s view that the White 
House had not violated the agreement? 

A That’s correct. 

Q I would ask you, Mr. Cottos, to look at a 
document numbered 453 which appears to be your 
handwritten notes ffom\July 5, 1994, and to read, if 
you would, the highlighted portion. 

A "Senate committee wants our report 
including interviews by 7/20/94." 

Q Do you recall the source of this 
information? 

A I could tell you exactly if I had page 1 of 
this document. I believe it was a meeting at main 
Treasury with Francine Kemer and Bob Cesca. 

Q Is this the first page of that document, 
the one marked 452? 

A Yes, it is. And that was a meeting at main 
Treasury with Jack Adair, Steve Switzer, Pat Black, 

Clark Blight, Bob Cesca, Francine Kemer and myself. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2088 


277 

Q Do you recall who made the statement that 
the Senate wanted your report by the 20th of July? 

A I believe Bob Cesca made that statement. 

Q Do you know where Mr. Cesca got that 
information? 

A I believe that it was from the Secretary’s 
office, stating that they would like to have it done 
before the Secretary had to testify. 

Q Sir, that’s slightly different from what 
your notes say, and that’s what I was hoping you 
could illuminate for us, because your testimony 
indicates that Secretary Bentsen wanted the report 
prior to his testimony, whereas your notes indicate 
that the Senate committee itself wanted the report. 

A I think the answer is both. My notes say 
"the Senate committee wants our report including 
interviews by 7/20." I believe somewhere else, in 
some other notes, there is a date that we talked 
about, about the Secretary wanting it by 7/20/94 
also, yes. So both people wanted it by 7/20 and that 
was our initial goal, to have it done by July 20th. 

Q So your goal was to have the report 
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finished by 7/20, July 20th, to satisfy two 
audiences — 

A That’s correct. 

Q -- Secretary Bentsen and the Senate Banking 
Committee? 

A That’s correct. 

Q Thank you, sir. 

So you understood then, from the first, 
that your report would be used in connection with at 
least Secretary Bentsen’s testimony to Congress? 

A Yes, I did. 

MR. PORTNOY: Off the record for one 

minute. 

(Discussion off the record.) 

BY MR. PORTNOY: 

Q In closing, Mr. Cottos, was it your view at 
the time that your investigation was complete? At 
the time of the completion of your investigation, was 
it your view that it was a complete investigation? 

A Yes, it was. 

Q Was it your view that it was an accurate 
investigation? 
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1 A Yes, it was. 

2 Q Was it your view that that it was an 

3 impartial investigation? 

4 A Yes, it was. 

5 Q Did anybody in the Department of Treasury 

6 or the Administration in any way try to influence the 

7 conclusions you reached? 

8 A No, they did not. 

9 Q Did anybody try to limit the subjects you 

10 addressed? 

1 1 A No, they did not. 

12 Q Did anybody suggest to you that there were 

13 any categories of wrongdoing or violations that you 

14 should not pursue? 

15 A No, they did not. 

16 Q Does it continue to be your view that your 

17 investigation was accurate? 

18 A Yes, it is. 

19 Q And thorough? 

20 A Yes. 

21 Q And impartial? 

22 A Yes. 


1 Q And complete? 

2 A Yes. 

3 MR. PORTNOY: That’s all 1 have. Thank 

4 you, sir. 

5 Off the record. 

6 (Discussion off the record.) 

7 MR. O’CALLAGHAN: Back on the record. 

8 EXAMINATION 

9 BY MR. O’CALLAGHAN: 

10 Q Mr. Cottos, you testified earlier that you 

1 1 had suspicions that there might be a person or a 

12 group of persons working on the draft of the report 

13 for the Secretary; is that correct? 

14 A I’m sorry, could you rephrase that? 

15 Q Sure. Earlier, when I showed you the fax 

16 cover page which you put in a reference — 

17 A Secretary review team. 

18 Q Secretary review team? 

19 A Yes. 

20 Q And Mr. Portnoy was asking you questions 

21 regarding that comment, you mentioned that you had 

22 suspicions that there was at least one person or a 
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group of persons that might have been working on the 
draft report for the Secretary; is that correct? 

A 1 had concerns that someone other than 
Francine Kemer had looked at the draft, because she 
had been involved in the preparation of the draft, 
and those comments were not present during those 
discussions, and they were present after we issued 
the draft. 

Q Okay. Earlier I showed you a document, 

014895 — looks like an 8 - which is a memo dated 
July 29, from Peter Rittling to Ken Schmalzbach, 
which talks about "Inspector General incorporating 
many of our recommended changes in the final 
chronology." 

Does this document affect your opinion as 
to whether there might have been a group of people 
working on the draft for the Secretary? 

A Based on this document, it appears that 
whoever, Peter Rittling, has reviewed the documents 
and made some comments, yes. 

Q And I would like you just to look at the 
substance of the document. And look at the portion 
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of the document which refers to changes that were 
made in the final version, whether any of those are 
similar to the versions that you referred to or that 
you saw in the July 25th fax? 

A I couldn’t tell you. I don’t remember what 
was in the July 25th fax. And again, this report 
took many forms from the initial draft to the final 
product. So I can’t — I couldn’t state what was 
included where, when it changed. 

Q That’s fine. 

Mr. Portnoy asked you whether you thought 
that Ms. Kemer believed that the White House 
violated the agreement with regard to the transcript, 
and you testified that you believed that she did not 
think that the agreement was violated; is that right? 

A She wrote that in an E-mail to me, that she 
did not feel the White House had violated the 
agreement, yes. 

Q And had Ms. Kemer, previously to that, 
advocated releasing the transcripts to the White 
House? 

A She had asked me several times about 
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releasing the transcripts to the White House. 

Q Previous to July the 23rd? 

A Yes. 

Q Did the White House ever prepare — to your 
knowledge, prepare a report on White House Treasury 
contacts? 

A Not to my knowledge. 

Q During the investigation, did you have any 
contact with anyone at Treasury named Ed Knight? 

A No, I did not. 

Q Do you know Ed Knight? 

A I know who he is, yes. 

Q Who is Ed Knight? 

A He is the general counsel for the 
Department of Treasury now. 

Q Did he have any involvement in the 
investigation? 

A Not to my knowledge. 

Q You met with Bob Cesca and Francine Kemer 
on July 25th; is that right? 

A I would have to look at my notes to - wait 
a minute. July 25th. Yes, that was the meeting when 
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I was told about the transcripts being given to the 
White House, yes. 

Q Did Bob Cesca tell you how he came to turn 
the transcripts over to the WTite House? 

A What he told me was that he had received a 
call about releasing the transcripts, and that he had 
ultimately had a three-way conversation with Francine 
Kemer and Steve McHale, and had made the decision. 

My first response to him was did you talk 
to the Secretary directly and he said no, I received 
word from Ed Knight. 

Q The first question I have is who did he 
first hear — what was the first phone call he had 
and who was it with? 

A That I don’t know. What I related to you 
is what he told me, that there was a phone call. He 
had initially said no. He got a -- 

Q Did he tell you what time of day that phone 
call came? 

A I believe he said that he was at a swim 
meet for one of his sons so it was probably late 
morning, but I don’t know for sure. 
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Q Did he say - did he call in for the 
message or was he paged? 

A He was paged and he received a voice mail 
from Ed Knight, but when he called back, Ed Knight 
was gone, and that’s when he spoke to Steve McHale 
and Francine Kemer. 

Q Did he tell you about the substance of 
those discussions? 

A Basically the discussion was about the 
release of the transcripts to the White House. 

Q Did he relate to you what each individual’s 
views were on that subject? 

A No, he didn’t. He just said the decision 
was made. 

Q Was it a decision made by all three people? 

A He just said — that was his decision. I 
mean he was the Inspector General, that was his 
decision, so that was the discussion. I can’t ask 
him whether there was a vote taken or anything like 
that. 

Q Did he receive a call from Ed Knight after 
the three-way conservation or had he already received 
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the call from Ed Knight? 

A To the best of my knowledge, he got voice 
mail from Ed Knight before the three-way 
conservation. 

Q And do you know where the voice mail was 
left; was it at the office or home? 

A I don’t know. 

Q Did Mr. Cesca consult with anyone else at 
Treasury before releasing the transcripts other than 
Mr. McHale or Ms. Kemer? 

A Not to my knowledge. 

Q Did the Senate Banking Committee ever make 
a formal request for the report in June or July of 
1994 ? 

A We had a meeting around the first of July, 
with the Senate Banking Committee. And at that 
point, they gave us their schedule, of -- they said 
they were going to start depositions on July 11, and 
then they told us that they requested our report at 
that meeting. 

Q Did you feel like - who attended that 
meeting? 
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A Francine Kemer, Bob Cesca and myself. 

Q How about for the Senate? 

A I think it was Bill Codinha, and probably 
three other people. I don’t have the list. I don’t 
have my notes from that meeting. 

Q Did you think it was strange that Bob Cesca 
insisted on leaving Francine Kemer on the 
investigation? 

A Did I think it was strange? No. 

Q You already said you thought it was 
inappropriate; right? 

A Yes, 1 did. 

Q Was there anyone at the Office of Inspector 
General that thought it was inappropriate to turn 
over the transcripts? 

A The office of investigations staff all felt 
the same way that I did. 

Q How do you know that? 

A From our discussions. 

Q So you had specific discussions with all 
the members of your staff? 

A Not all the members of my staff, but two 
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investigators and my deputy. 

Q Was there information in the transcripts 
that indicated that the Clintons might be more than 
just witnesses in criminal referrals? 

A I can’t answer that. I don’t recall 
exactly what information about the referrals was in 
the transcripts. 

Q What is Francine Kemer’s position, current 
position? Is she still at Treasury IG? 

A She is not with the Treasury Inspector 
General’s Office. I believe she is still a member of 
the Office of General Counsel for Treasury in some 
capacity. I don’t know exactly what capacity. 

Q When you spoke to Mr. Portnoy earlier, you 
mentioned that you believed, at some point, you 
believed Ms. Kemer had lied to you in some 
situation. 

A I don’t know if I portrayed it as lying. I 
felt that there were some investigations that she was 
involved in where I wasn’t exactly sure what 
information was relayed, and - 

Q Relayed to whom? 
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A Relayed to either attorneys or people 
involved in the investigation, which I thought was 
inappropriate. 

MR. O’CALLAGHAN: I have no further 
questions. 

MR. PORTNOY: Just one follow-up. 

EXAMINATION 

BY MR. PORTNOY: 

Q The word ’’lied" is a fairly strong one. 

A Yes, it is. 

Q Is it your view that Ms. Kemer lied to 
you, or is it your view that something else occurred? 

A I think "lied" is a strong word. I think 
Ms. Kemer got involved in some things that I was not 
aware of, rather than actually lied to me, some 
things that were — that she got involved in that 
were not relayed to me which should have, if she - 
if she was involved, I should have known about it, 
and that’s the best way I can portray that. 

Q And you viewed it as her responsibility to 
tell you? 

A That’s correct. 
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MR. O’CALLAGHAN: For the record, I used 
the word "lied" because that was the word you used. 

MR. PORTNOY: It was the word I used. 

MR. O’CALLAGHAN: I was characterizing your 
question. 

MR. PORTNOY: It was the v/ord I used. 

MR. O’CALLAGHAN: Thank you. 

MR. PORTNOY: Off the record. 

(Discussion off the record.) 

BY MR. PORTNOY: 

Q Would it be fair to say then that you had a 
less than ideal working relationship with Ms. Kemer, 
even before this investigation began? 

A That’s a fair statement. 

MR. PORTNOY: That’s all. Thank you. 

The witness should have the opportunity to 
make any statement. 

MR. O’CALLAGHAN: Do you have any 
clarifying statement you would like to make? Or 
Ms. Vassar, do you have any questions you would like 
to ask? 


THE WITNESS: No, I don’t. 
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MR. O’CALLAGHAN: It is 6:00 and we have no 
further questions at this time. 

(Whereupon, at 6:04 p.m., the deposition 
was concluded.) 


JAMES M. COTTOS 
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PROCEEDINGS 

Whereupon, 

F. MAC DODSON 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 

BY MS. FISHER: 

Q Mr. Dodson, hi. I’m Alice Fisher, I’m 
associate special counsel to the special committee to 
investigate Whitewater Development Corporation and 
related matters. This deposition is being conducted 
pursuant to Senate Resolution 120. I don’t know if 
you have had an opportunity to see it. 

This resolution establishes the special 
committee administered by the Banking Committee to 
conduct an investigation involving Whitewater 
Development Corporation, Madison Guaranty Savings & 
Loan Association and other related matters. 

Specifically section l(b)2(c) of Senate 
Resolution 120 authorizes an investigation and public 
hearings into whether the Department of Justice has 
improperly handled RTC criminal referrals related to 

Madison Guaranty Savings & Loan or Whitewater 
Development Corporation. This will be the focus of 
today’s deposition. 

I will ask you a series of questions and I 
will ask you to testify under oath. If you don’t 
understand a question please let me know and I will 
rephrase it. 

The stenographer will prepare a record of 
the deposition and it will be treated as committee 
confidential until the commencement of public 
hearings, but prior to the hearings you will receive 
a letter from the committee telling you that you may 
come to the Senate to review a transcript and prepare 
an errata sheet. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MS. FISHER: 

Q Objections to the form of the question will 
be noted for the record and counsel may object on the 
grounds of privilege or relevance. The committee 
chairman will rule on the objections. 

State your name for the record, please. 
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A Mac Dodson. 


Q And your present business address. 

A 425 West Capitol, Suite 1590, Little Rock 
Arkansas 72201. 

Q Could you tell me what your present 
employment position is at this time. 

A I’m an attorney. 

Q Could you give me a little background on 
your employment history. 

A I got out of law school in ’75. I 
practiced for a firm called Woodward & Kinard in 
Magnolia, Arkansas for about six years doing oil and 
gas work primarily. Then 1 became general counsel 
for Davis Drilling and Production Company from ’81 
until the time I started with the U.S. Attorney’s 
Office which was in ’88. 

I was at the U.S. Attorney’s Office from 
’88 until March of ’93, and since that time I have 
been in private law practice. 

Q During the period of time between 

6 

August-September 1992 and March of 1993 when you 
left, who was your direct supervisor at the U.S. 

Attorney’s Office? 

A From what period of time? 

Q August-September of 1992. 

A Chuck Banks, United States Attorney. 

Q Did you speak to anyone other than your 
counsel prior to this deposition about the 
deposition? 

MR. FISHMAN: Let me state for the record 
you referred to me as Mr. Dodson’s counsel. I, of 
course, do not represent Mr. Dodson. I represent the 
Department of Justice and Mr. Dodson in his former 
official capacity with the department. 

MS. FISHER: Sorry. 

MR. FISHMAN: That’s okay. I want to make 

it clear. 

THE WITNESS: I briefly spoke to 
Mr. Fishman. 

BY MS. FISHER: 

Q You didn’t speak about it with anyone else? 

A I guess I had some conversation with -- I 
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don’t think 1 had really any conversation about what 
I know about the case with anyone else. 

Q Did anyone else discuss with you what they 
knew about the case? 

A I flew up here with Richard Pence. We had 
a sort of why-are-we-coming-here-type discussion. 

Q Could you tell me when you first heard of 
an RTC criminal referral relating to Madison Guaranty 
or Whitewater? 

A It was in, I think, September of ’92. It 
could have been late August, early September. 

Q Who told you about it? 

A 1 actually received the referral. I don’t 
remember whether the FBI might have called me and 
told me it was on the way or something. That would 
have been within a day or two. They could have 
called me first, but I don’t remember that. I got 
the referral. I was the person who would have 
received the referral, either me or Mr. Banks. One 
of the two of us got it first. 

Q Do you have any recollection of the 
conversation either with someone from the FBI or 

8 

Mr. Banks prior to receiving the document? 

A I don’t recall any conversations. 

Q When you received it, do you recall who you 
discussed it with, that criminal referral? 

A I know I would have talked to Mr. Banks 
about it. It is possible that he got it first, and 
he would have talked to me about it. One of those 
two scenarios. 

Q Do you recall what the substance of that 
discussion was? 

A Just that it was a hot potato, 1 guess. 

Q Was that your opinion or Mr. Banks’s 
opinion? 

A I think it was both. 

Q Do you want to explain that a little bit 
more for the record? 

A The referral, even though it primarily 
involved Mr. McDougal, did list the Clintons and I 
think Jim Guy Tucker, maybe Senator Fulbright. It 
had a long list of politicians in the referral as 
witnesses. 

Q Do you recall anything else about the 
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substance of your conversation with Mr. Banks upon 
receipt of the RTC criminal referral? 

A 1 don’t recall any details of the 
conversation, no. 

Q Do you recall - 

A At that time I’m sure he said read it and 
see what you think. I’m sure that’s what happened. 

Q Did you read it? 

A Oh, yes, yes. I perused it. 

Q Do you recall what your thoughts were upon 
reading it? 

A Well, we had already tried Mr. McDougal and 
he was acquitted. I suppose my initial reaction 
was — I also thought it appeared to be a check 
kiting, 1344 check kiting case. That was the basis 
of the referral. I thought - I guess my initial 
thought was is this something we have already tried 
him on. That was my first course of action, to find 
out if the allegations contained in the referral were 
the same substance as the indictment. 

Q How did you go about doing that? 

A I gave the referral to the AUSA who had 

10 

handled his trial. Her name is Sandra Cherry. She 
reviewed it and told me she had never seen it. It 
was news to her. It was not anything that was 
involved in the previous trial. 

Q Had you been involved in the previous 
trial? 

A No. I may have - I think I was at the 
U.S. Attorney’s Office. I don’t recall what year 
that was. I was not -- I didn’t work on the case. 

Q Did Mr. Banks? 

A Well, I’m sure he supervised the case. He 
was not in the courtroom trying the case. Sandra 
Cherry did that, along with a guy named Ken Stoll, 

S-t-o-1-1, they actually tried the case. 

Q Do you recall the substance, other than 
what you have testified to, of your conversation with 
Ms. Cherry at that time? 

A I just asked her to review it, and she did, 
and told me this was new stuff. 

Q What action did you take upon receipt of 
that? 

A I reported that to Chuck, and then we went 
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through a series of, I guess, the next few weeks 
trying to decide what to do with it. The main 
consideration, Mr. Banks had been nominated to a 
federal judgeship by President Bush, and we thought 
it was maybe inappropriate to do anything with the 
case during the election period. 

At some point in time Chuck actually made 
that decision that we were not going to issue any 
subpoenas or have any real active investigation while 
the campaign was going on. 

Q Do you recall having discussions about the 
substance of the referral with Mr. Banks during this 
period? 

A Yes. 

Q What do you recall? 

A I guess I need to preface that with saying 
I have seen the referral. I had never seen any 
background documents. 

Q Okay. 

A Chuck did review those documents. To me, 
there are two phases to our evaluation of the case. 

Mr. McDougal had been tried before. In our opinion, 

12 

he was kind of a nut. I remember thinking at the 
time he had cancer and that he was in very poor 
health. 

We had pretty much, I think, drained him of 
all his money from the previous trial. He seemed to 
me to be a sympathetic character, not someone -- on a 
routine check kiting case, he would not be a high 
priority case. That was one part of it. 

The actual merit of the check kite case 
itself 1 don’t have enough -- I didn’t have enough 
information to know whether it was a good case or 
not. I don’t think Chuck thought it was a good 
case. 

Q Could you expand on that any more, 

Mr. Banks’s view about the referral? 

A He did not think it was technically a good 
case. 

Q For the reasons that you stated about 
Mr. McDougal? 

A No. I’m talking about the — I don’t know 
what the backup material was. I’m assuming there 
were checks and bank records and so forth that he 
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went through to make a determination, but I don't 
really know how he arrived at that. 

Q Do you know whether he was distinguishing 
the case against the McDougals as to the allegations 
made as to witnesses named in the referrals? 

MR. FISHMAN: I'm sorry? You said 
allegations made as to witnesses? 

MS. FISHER: Not allegations. 

Participation, witnesses. 

THE WITNESS: I don't think there was 
anything in the referral that indicated any 
wrongdoing by any of the witnesses. 

BY MS. FISHER: 

Q That’s correct. 

A I suppose they were maybe partners in some 
of these enterprises that had bank accounts there. 

That's the way I remember it. I haven’t seen the 
referral in three years or something. 

Q Do you recall whether you discussed it, the 
criminal referral, with anyone at the Department of 
Justice here in Washington? 

A No, I never did. I discussed it with the 
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FBI, of course. Maybe I didn’t make that clear. All 
through this period of time, from September until I 
left, the FBI was always brought in to share in the 
discussion what we were doing with the case, and I 
think they always agreed. At least, if they 
disagreed, they never told us. I think I was on 
fairly good terms with those guys. I think we had 
good working relationships. I think they would not 
have held back their opinions. 

Q Who are those individuals? 

A Steve Irons with the FBI is the guy I dealt 
with most. He was, I guess, on the same sort of 
level I was in the FBI. I was the first assistant in 
the U.S. Attorney’s Office. He was the head of their 
white collar division or something. I'm sure 
Mr. Banks had conversations with Mr. Pettus, who was 
the local head of the FBI. 

Q Anyone else at the FBI that you recall 
discussing this with? 

A I don't remember anyone else. It seems to 
me there were some other people present in some of 
these meetings, but I just don't remember who they 
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were. 

Q When do you recall was your first 
discussion with Mr. Irons about the criminal 
referral? 

A I’m sure I discussed it with him from the 
very beginning. 

Q Can you tell me about the substance of 
those conversations? 

A It would have been very similar to what I 
told you the discussions I had with Chuck. I don’t 
recall whether he was -- I’m sure he wasn’t there for 
all the discussions. It would have been the same 
sorts of things, we don’t want to work on the case 
because of the election, we have problems with the 
merit of the case, those sorts of discussions. 

Q Did you recall whether you or Mr. Banks 
filed what has been referred to as an urgent report 
with the main Department of Justice after receipt? 

A Yes. I did. 

Q Can you tell me about that, piease. 

A I think it was in October. We had it 
several weeks, fo ur or five weeks. I had been to a 
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seminar for first assistants, and they told us ~ you 
are characterizing it as "urgent." My recollection 
was "hot cases." That’s what I remember him, Wayne 
Rich saying, if you have a hot case that you think we 
need to know about, send it to us, send us a copy. 

I suggested — I told Chuck that -- I don’t 
think Chuck was aware that we needed to do it. I 
suggested we do it, and he said okay. I called Wayne 
Rich. He was not there. I talked to someone else. 

I don’t recall who it was. They said yes, send it 
up, it sounds like it fits into the category of hot 
cases, and I faxed it to him. 

Q Did it have a cover letter that went with 
it? 

A Yes. 

Q Do you recall what the cover letter said? 

A It was just like enclosed is the referral, 
note that it mentions all these politicians. 

Q You recall that you faxed it? 

A Yes. I know that because I have been shown 
this document. 

Q And I believe you said that you had a 
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conversation with Mr. Rich about this at a seminar? 

A He spoke to the whole assembly of people 
and told all the first assistants if we had what we 
considered a hot case, to call him and let him know, 
let him know what was going on in our district. 

Q Do you recall when that seminar occurred? 

A I recall it was in Annapolis. It was 
before we got this referral. I don’t remember how 
far ahead. There was actually — I have now been 
told there is a section of the U.S. Attorney’s manual 
that says you should do that, which when I sent it in 
I was not aware of that. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MS. FISHER: 

Q Do you recall what office Mr. Rich is with? 

A It is the office of U.S. Attorneys, isn’t 
it? It is in the Department of Justice. It was 
designed to be a liaison between U.S. Attorneys’ 
offices and the Department of Justice. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 


BY MS. FISHER: 

Q Do you recall having any other discussions 
with anyone at the Department of Justice in 
Washington relating to this referral? 

A No. I know that no one from the Department 
of Justice ever called me about this referral other 
than the initial fax, just to confirm that it got 
there and that sort of thing. No substantive 
discussion at all. 

Q Do you recall whether Mr. Banks had any 
substantive discussions with someone at the 
Department of Justice? 

A I don’t know. 

Q He never told you about any such 
discussions? 

A I know he wrote a couple of letters on the 
subject. But I don’t know anything about whether he 
talked to people or that sort of thing. 

Q What is the next contact that you are aware 
of regarding the criminal referral? 

A I think it was in late October, maybe early 
November, sometime slightly before the election. 
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Chuck wrote a letter. At first we had a meeting with 
the FBI, and I was not there for the whole meeting. 

I had some court appearance 1 had to make. I 
attended part of the meeting with Mr. Pettus, 

Mr. Banks, there were probably other people there. I 
got the impression that maybe the FBI was wanting to 
move on the case or do a little bit more than they 
had been doing. 

The result of that was Chuck wrote a letter 
to Justice after that meeting and kind of set out 
what he thought about the case and what he was doing 
and that sort of thing. 

Q fm going to show you a document that is 
Bates stamped 7051 dated October 16, 1992 from 
Charles Banks to Don Pettus. Is this the letter that 
you are referring to? 

(Exhibit 7051 identified.) 

(Witness examined the document.) 

A Yes, this is it. 

Q 1 believe on the fourth paragraph on the 
first page of this letter, it states that "Neither I 
personally nor this office will participate in any 
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phase of such an investigation regarding the above 
referral prior to November 3, 1992." 

A Yes. 

Q This refers to Mr. Banks’s decision not to 
participate in an investigation prior to the 
election? 

A Right. 

Q Are you aware of any involvement in such an 
investigation prior to the election or after the 
election done by Mr. Banks or yourself? 

A Other than read the referral, I did 
nothing, and make sure it was not something we had 
already indicted him on, I did nothing other than 
meetings within the office. Chuck, I think, reviewed 
the backup documents and went one step further than I 
did. Other than that, I don’t know of anything our 
office did. 

Q Did you have any further discussions with 
the FBI? 

A During this — 

Q Subsequent to October 16, relating to this 
matter? 
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A No. I think after we made the decision we 
weren’t going to do anything until after the 
election, I don’t recall spending any time on it. It 
is possible. All during this time, Jean Lewis would 
call me and ask me what was going on. 

Q Do you want to tell me about that? 

A Maybe I should tell you, all white collar 
crime cases came over my desk and I assigned the 
cases to the various attorneys in the office. So, it 
was not unusual for agents from all agencies to call 
me and want to know what was going on on their case. 

I took it that that’s what she was doing, 
she was interested in her case and she wanted to know 
what was going on. I was probably a little coy in 
answering her, because I don’t know her, I have never 
met her. 

I would have been looking to the FBI more 
than RTC to investigate this. I just didn’t want to 
discuss the case too much over the phone with 
somebody I didn’t know. I am not trying to say 
anything bad. That’s just the way I felt about it. 

Q Do you recall that Mr. Banks at some point 

22 

requested recusal from this matter? 

A I think he did. I think maybe — I’m not 
sure. My memory has been refreshed by the FBI. I 
think there is another letter. 

Q I want to show you a document that the 
Bates number is cut off due to copying. It is dated 
January 27, 1993. It is from Charles Banks to Donna 
Henneman. 

(Witness examined the document.) 

Do you recall seeing this letter? 

A Yes. 

Q Did you draft this letter? 

A No. 

Q Did you discuss the drafting or the sending 
of this letter with Mr. Banks? 

A Let me finish reading it here. 

Q Take your time, please. 

(Witness examined the document.) 

A I’m sure that Chuck would have given me 
this letter to look at and we mailed it. Other than 
that, I didn’t have any input in it. 

Q Did you discuss it with them, either the 
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letter or what is contained in the letter? 

A I’m sure I did. I don’t recall any details 
of that. 

Q I guess it is the fifth paragraph down says 
"we have no investigation ongoing." That is 
consistent with the October 16th letter? 

A That’s correct. 

Q And for the reasons that you previously 
stated? 

A That’s correct. 

Q Going to the ~ 

A I think that the FBI, after the election, 
did a little more work with documents, but I’m not 
positive about that. It seems to me I recall that. 

But our office didn’t do anything. 

Q Did they tell you about what they were 
doing with their investigation? 

A They didn’t tell me. 

Q You just knew that there was an FBI 
investigation? 

A I just think they may have been doing 
something on the case. 

24 

Q Going to the last paragraph — 

MR. FISHMAN: On the first page or the 
second page? 

BY MS. FISHER: 

Q On the first page, the second sentence, "It 
seems prudent that a limited preliminary 
investigation of allegations pertinent to Mr. and 
Mrs. McDougal and Mrs. Anspaugh should be 
considered. The taking of 302s from these 
individuals should determine whether there is merit 
to substantiate further investigation." 

Do you recall that that was Mr. Banks’s 
position related to the criminal deferral at that 
time, that a further investigation was warranted? 

A I think that is consistent with what I told 
you earlier. I think there was maybe a technical 
check kite case against the McDougals and it probably 
did need to be checked into. Whether or not we would 
have ultimately — I thought maybe he did make a 
decision that it had no merit at some point in time. 

I don’t know. I think this is accurate with what I 
remember. 
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Q This is consistent with what you recall 
discussing with him? 

A Yes. 

Q That maybe a further investigation was 
warranted into these matters? 

A As to these people. 

Q Do you recall any subsequent activity on 
behalf of the U.S. Attorney’s Office in the Eastern 
District of Arkansas relating to the criminal 
referral? 

A No. The only other thing I did is I turned 
this over to Mr. Pence when I left and told him what 
I knew about it. 

Q Do you recall the substance of the 
discussions with Mr. Pence at that time? 

A No. I really don’t. I gave him — I’m 
assuming I told him the same as I told you today. 

That’s all I know about it. 

Q Are you aware of Mr. Banks’s -- any 
contacts between Mr. Banks and any individual in the 
Department of Justice in Washington throughout this 
whole period? 
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A No, I don’t know if he had any contact at 
all. 

Q I believe you testified that you left in 
March of 1993 with Mr. Banks? 

A Left the same day. 

MS. FISHER: I don’t think I have any 
further questions. Thank you. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

EXAMINATION 

BY MR. COLE: 

Q Mr. Dodson, I would like to show you a 
document, if I could, that is marked FBI 1526 through 
1528 that was produced to the special committee by 
the Federal Bureau of Investigation. Take as much 
time as you need to read it. It appears to be a 
chronology. 

For the record, there is a fax line at the 
top that indicates it was faxed to or from Little 
Rock - to Little Rock, it looks like. 

(Exhibit 1526-1528 identified.) 

(Witness examined the document.) 
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BY MR. COLE: 

Q Take as much time as you like, but I will 
point you to some specific entries to see if they 
refresh your recollection. That’s my purpose in 
showing you the document. 

A Okay. 

Q If you would like to keep that copy in 
front of you to refer to, if you would look at the 
entry two up from the bottom that reads ’’over next 
few months, RTC (Lewis)." 

A Are you on the first page? 

Q Yes. "Apparently advised several AUSAs and 
FBI employees of what she was working on and while it 
is not perfectly clear what months that would be in 
it certainly was sometime months prior to mid-August 
1992 ." 

Do you have any recollection of Ms. Lewis 
or anyone else at the RTC contacting anyone in your 
office on this matter? 

A No, I don’t recall that. 

Q Was your office in contact with Ms. Lewis 
on other cases at this time? 
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A Not that I was aware of. We didn’t - I 
don’t think so. 

Q Had you previously received any criminal 
referrals from Ms. Lewis? 

A No. 

Q Had your office previously received any 
criminal referrals from the RTC? 

A I’m sure we had. We did an investigation 
of First South, which was a failed savings & loan. 

There were several other ones. Those referrals, I 
think, came in before I was the person who reviewed 
them. I’m not sure whether they came from the RTC or 
whether they came from some banking - FDIC sometimes 
sends things in. There are any number of agencies 
that could send things in. I’m not sure of anything 
specifically that the RTC sent in. 

Q Was the referral your office received from 
the RTC regarding Madison Guaranty the first RTC 
criminal referral you had dealt with? 

A Yes, that’s true. 

Q Or at least dealt with when it initially 
came into the office, distinguishing between 
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subsequently as the case developed. 

Was there any procedure in place in your 
office at that time for responding to RTC criminal 
referrals? 

A Not specifically RTC, but we did have -- 
any agency that gave us a referral I would normally 
review it and a typical referral I would then try to 
assign it to an attorney who, number one, had the 
time and, number two, had the skill to handle the 
case. We would try to assign cases to people who 
could best do the job. 

Sometimes referrals I would hold them a 
while, maybe waiting for the lawyer I wanted to 
handle it to get finished with something else. There 
was no set procedure that I get a referral and I had 
to assign it immediately to anyone. That was not the 
case. 

Q What role did the FBI play in your office’s 
handling of criminal referrals from the RTC? 

A Well, in the other savings and loan cases 
we had, I’m not sure whether they were RTC or some 
other agency, they were the agency that did all the 
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background. They did all the work. That was who we 
relied on to handle savings and loan cases. 

Q For the record, if you could perhaps give a 
little more of the flavor of how the FBI office in 
Little Rock interacted with the U.S. Attorney’s 
Office in that kind of investigation and who made the 
final decision in particular as to what action should 
be taken with regard to referral. 

A Well, obviously the U.S. Attorney’s Office 
would make the decision, I guess have the last say in 
decisions, although we would defer to the FBI in 
matters on how to best investigate something. 

In a typical savings and loan case, using 
First South for example, they had four or five agents 
working on it, they had 2- or 3000 square feet in a 
separate office and we assigned two or three AUSAs to 
work on that case continuously for three or four 
years. 

So, I guess we worked pretty closely with 
the FBI on these savings and loan cases, in a 
nutshell. 

Q Do you have any knowledge as to whether 
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1 anyone from the FBI Little Rock office contacted 

2 either main Justice in Washington or the FBI 

3 headquarters in Washington concerning the handling of 

4 this referral prior to your sending the urgent report 

5 memorandum to the Executive Office of U.S. Attorneys 

6 on October 7th? 

7 A I don’t know how ~ I really don’t know the 

8 answer to that. I think that they — every time they 

9 would meet with me, I think the FBI does a 

0 clandestine 302 on the AUSA and sends it to 

1 Washington. I don’t know that for sure. I always 

2 assume that. 

3 Q The reason for my question, just to be as 

4 clear as I can possibly be, is that there has been 

5 some testimony in the committee’s depositions that 

6 Department of Justice officials here in Washington 

7 understood that there was a concern, as it was 

8 described in testimony, a concern in the Little Rock 

9 U.S. Attorney’s Office concerning the handling of 

0 that referral. The testimony was that concern came 

1 to the attention of Justice Department officials on 

2 or before October 8, 1992. Do you have any knowledge 
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1 as to that matter? 

2 A No. The only thing I could - what was the 

3 date of Chuck’s letter? Was it October 14th? 

4 Q Sent on the 16th, according to the top of 

5 the letter. 

6 A This letter was written after a 

7 conversation with the FBI. I don’t remember the 

8 exact date. It could have been a few days before 

9 that, and maybe they reported the substance of that 

0 meeting to the department, but I don’t know that. 

1 I’m not aware of that. 

2 Q I plan to get to some events closer to the 

3 date of this letter that may relate more directly to 

4 the letter. I am focusing on the time period prior 

5 to your sending the referral to Justice. 

6 A Oh. I’m sorry. Repeat the question. 

7 Q If it helps to put it in context, the time 

8 period I’m focusing on is on or about September 1 or 

9 2nd when the referral was received in your office and 

0 October 7th, if I’m recalling the date correctly, 

1 when you faxed the document to the Executive Office 

2 of U.S. Attorneys here in Washington. That’s the 
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time period I’m focusing on as far as the views of 
the Little Rock office of the FBI concerning the 
referral. 

A I was not aware that they had any problem 
with the way we were handling the referral during 
that time period. 

Q If I could ask you to turn to the next page 
of the chronology that I handed you, the second page, 

FBI 1527, and look at the third entry on that page 
which is brief. It follows an entry on September 2, 

1992 and says "next day or so spoke to USA who wanted 
us to take no action until we had time to discuss it 
due to sensitivity (previous conversation when it was 
coming had occurred)." 

Do you have any knowledge of the 
conversation referenced in that entry in the 
chronology? 

A I don’t remember that. I don’t doubt it, 
but I don’t remember it. 

Q When you say you "don’t doubt it," could 
you describe what your recollection is as to the view 
of the U.S. Attorney at that time, Mr. Banks, as to 
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what action he would take and what instruction he 
might have given the FBI. 

A I doubt if he had formulated what he wanted 
to do with it at that time. Maybe it would help - I 
talked to Steve Irons about a variety of cases, and 
during those conversations, we may have discussed 
this case several times during that time period, but 
it would have been what are you doing on the case and 
that’s the only conversation. 

Q Did you have any sense that Mr. Irons had a 
concern about how the case was being handled by your 
office? 

A No. He never expressed any concern to me. 

Q Did he indicate any views as to the timing 
or the speed with which the matter was being handled? 

A No. I don’t remember any. In fact, I 
thought that we brought the FBI into that 
decisionmaking process and they agreed with us. 

Q There is an entry at the bottom of the same 
page, page 1527, one entry up from the bottom that is 
dated September 23, ’92 that reads "FBI USA meet, no 
action pending taken pending further review by USA." 
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Do you have a recollection as to whether 
that is the meeting you previously testified to that 
you and Mr. Banks met with Mr. Pettus and perhaps 
others at the Little Rock FBI? 

A That seems to me to be too far in advance, 
but it is possible. 

Q When you say ’’too far in advance,” do you 
mean — 

A Too far in advance of the October 16th 
letter. I think that the October 16th letter was 
written within a few days of that meeting. It may 
have even been written the same day. I just don’t 
remember that. 

Q Do you recall more than one meeting with 
the FBI on this subject prior to Mr. Banks’s letter 
of October 16? 

A I don’t, other than just my normal meeting 
with the FBI about a variety of cases. I would take 
it from this note on the 23rd, "FBI and USA meet,” 
that probably means 1 was not there. 

Q Who was present at the meeting that you do 
recall with the FBI? 
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A I was there for part of the meeting. Chuck 
was there. I feel fairly certain we were the only 
two people from our office that would have been 
there. 

Q Who was there from the FBI? 

A Mr. Pettus, Mr. Irons and I believe there 
was another agent there, but I don’t recall who it 
was. I don’t remember his name. Sorry. 

Q Who - 

A Don Whitehead, I believe, is his name. I 
believe he was there, too. 

Q Who called that meeting? 

A I don’t know. 

Q And if I understand your testimony 

correctly, you recall that is a meeting that occurred 
prior to Mr. Banks’s October 16th letter and you 
believe perhaps a few days prior but you can’t recall 
the date beyond that? 

A It was close in time to this letter. It 
could have even been the same day. I guess I’m on 
the 14th, rather than the 16th. It was dictated on 
the 14th. 
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Q Do you recall whether at that meeting the 
FBI indicated that they had received any direction or 
instruction from FBI headquarters in Washington on 
this matter? 

A Yes. I think that that was the whole — I 
think he even says it in his letter. I think that 
they — the letter says "I am now advised that you 
have been ordered to do an immediate review to 
determine if an investigation is warranted.” 

I think that means the local FBI office had 
been told to make a review by someone, whoever their 
boss was, and I’m assuming that they knew that Chuck 
wouldn’t like that. And so they had the meeting. 

Q Was that subject discussed at the meeting, 
the fact that the FBI, Little Rock FBI had been 
directed to undertake a review? 

A Yes, I think so. 

Q Did you or Mr. Banks, if you know his 
views, regard it as unusual that the FBI had been 
directed by FBI Washington to conduct a review of 
this referral? 

A I don’t find anything — no, that wouldn’t 

38 

surprise me at all. I don’t know whether it would 
surprise Chuck. 

The reason that I think that Chuck wrote 
this letter is that he wanted all those people to 
know that while he was U.S. Attorney, there would not 
be any investigation until after the election. I 
think that’s what he is trying to say as clearly as 
he can. 

Q I think that is very clear -- 

A Whether the FBI wanted to or not, it was 
not going to happen unless he was relieved of his 
duties. 

Q I think that is very clear from his letter 
and from the other documentation we have. What I’m 
focusing on again, to be as clear as I can, is if you 
know how the FBI came to be involved in this matter 
in the way they were, particularly the FBI 
headquarters in Washington. 

A I really don’t know what brought this up. 

Q Did you have any further discussions with 
Mr. Banks about the FBI’s activities? 

A As relating to -- 
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Q As relating to this issue of what kind of 
investigation should be undertaken for this 
referral. 

A We may have had other conversations, but 
the conversations would have been along the same line 
as in his letter. We did not think that any 
investigation should go on during the election, 
period, and we were in a sense as much as one agency 
can tell another agency what to do, we were saying 
you are not going to do that in the district where I 
am the U.S. Attorney. 

I got the impression that the guys in 
Little Rock, the FBI agents agreed with that, but 
apparently someone higher up didn’t. 

Q It’s the latter part I’m trying to focus in 
on. 

A I have no knowledge of that at all. I 
don’t know who told them to do it. They didn’t share 
any of that with me. 

Q Let me show you a document just to ask if 
you have seen it previously, bears FBI numbers 523 to 
525. It is an internal FBI memorandum. I have no 
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reason to believe you have seen it unless perhaps 
someone showed it to you at the meeting that we have 
been discussing. 

(Exhibit 523-525 identified.) 

(Witness examined the document.) 

A I have never seen this. 

Q If you would look at the bottom of the 
first page carrying over to the second page where 
this memorandum describes a course of action, this is 
a memorandum from the director, FBI to FBI, Little 
Rock describing a course of action FBI, Little Rock 
should follow. Would you read that and tell me if 
that is consistent with your recollection of what the 
FBI in Little Rock undertook to do. 

(Witness examined the document.) 

A Yes, I think this is an error in a certain 
sense. I think the FBI already had these documents, 
but I could be wrong about that. It says that Little 
Rock should obtain the documents referenced in the 
criminal referral. I thought they already had them. 

Maybe we had them. I think they are telling the FBI 
to do something that they had already done. 
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Q So, you think in addition to already having 
them, which I would assume they did, if we haven’t 
placed the document in the record here, but the RTC 
referral was directed to Mr. Pettus, as I recall. 

You think by this time they had already reviewed the 
documentation attached to the referral? 

A I don’t know if they had. I think I said 
this earlier. At some point in time, they did review 
those documents. I thought maybe it was after this 
meeting, but it could have been before. I don’t know 
how busy they were. 

Q The third page of this document references 
a meeting that according to this document occurred on 
October 8, 1992 involving officials from the FBI and 
Assistant Attorney General Robert Mueller and special 
counsel Ira Raphaelson. 

Look at that entry, if you like, but my 
question is whether you had any contact with 
Mr. Mueller or Mr. Raphaelson about this matter. 

A No. 

Q Are you aware of anyone in your office, 
that is, the U.S. Attorney’s Office, had any contact 
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with those individuals on this matter? 

A I doubt it. It would have been me or 
Chuck, and I know Raphaelson, because I have met him 
places. I’m sure Chuck has no idea who these people 
are. I guess, ask Chuck that. I know I didn’t talk 
to any of these people. I don’t recall him saying 
anything about it to me. 

Q Just to follow on the chronology here, if I 
could show you a document that was produced by the 
Department of Justice bearing Bates numbers 7214. It 
is an October 8, 1992 E-mail that appears to be from 
Mr. McWhorter to Mr. Raphaelson. It references a 
discussion that you had with someone on 
Mr. McWhorter’s staff. I wanted to ask if you 
recalled that discussion. 

(Witness examined the document.) 

A I think I have seen this before, but I 
don’t know anything about it. 

Q Do you remember with whom you spoke on 
Mr. McWhorter’s staff? 

A Mr. McWhorter is on the staff at EOUSA? 

Q As I understand it at the time, but that is 
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correct. 

A I think the person I spoke to is the person 
I addressed my letter to, but 1 don’t recall that 
now. 

Q Do you have any knowledge as to why 
Mr. McWhorter would have said in this E-mail to 
Mr. Raphaelson that your office had been "sitting on" 
the referral? 

A We had been, but I don’t recall saying that 
to him. 

Q Is that a reference to the amount of time 
that had passed between your receipt of the referral 
and your actually sending it for distribution inside 
the Department of Justice? 

A What it means is I have had the referral 
for six weeks, and they didn’t have a copy of it. 

Although, it is not normal to send them all of our 
referrals. In a normal case they wouldn’t get a copy 
anyway but this sitting on it, 1 don’t know whether 
they said that or not. 

Q I wanted to try to, if possible, shed some 
light on what that means in particular. 
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Perhaps you could explain the reasons for 
the time lag between the receipt of the referral and 
the time you actually sent it up for distribution. 

A Well, in all honesty, that’s not a normal 
thing to do. I just didn’t think about doing that. 

At some point in time it occurred to me I think this 
probably fits into the type of case they want a copy 
of, and then I did it. 

MR. FISHMAN: Excuse me. Can we take 

five? 

MR. COLE: Sure. 

(Recess.) 

BY MR. COLE: 

Q Mr. Dodson, if I could once again direct 
your attention to the chronology that I previously 
provided you on the page marked 1 527, the first page 
at the bottom. The entry noted, October 6, 1992, 
which reads "First assistant USA advises they are 
going to notify DOJ they received referral. Also 
advised Jean Lewis of RTC now calling him. She 
called and said she didn’t mean to pester him, but it 
was standard to make a call or contact six weeks 
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after referral to see if any clarification or 
assistance was needed/' 

Do you recall that telephone conversation? 

A I recall, I think, I had several 
conversations with her. I do recall the first one. 

I’m not sure — I’m assuming the date is, date is 
right. I remember talking to her. 

Q What do you recall she said to you? 

A She wanted to know what was going on with 
the referral. I don’t remember what I told her. Not 
much. 

Q Had you ever received a telephone inquiry 
from her before? 

A I don’t know if this is the first call. 

Q Assuming this was the first call on this 
matter. 

A If that’s the first call, that’s the only 
time at that point that I talked to her. 

Q Had any RTC investigator ever contacted you 
about a referral that had been sent over to your 
office prior to the time that you initiated a 
criminal prosecution? I would assume you might have 
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contact after that? 

A Are you talking in general? 

Q Yes. 

A I don’t recall any RTC person, but all 
agents call and want to know what is going on with 
the cases, if they are any good. 

Q So, did you regard this contact as unusual? 

A No. 

Q And was there anything unusual about the 
contact? It is a different question than whether a 
contact was unusual. 

A I don’t remember anything unusual about 
that contact. As time went on, I’m not sure. 

Q I would have covered it in any event, but I 
realize I want to stay on the chronology. I wanted 
to cover one more thing on the October 8, 1992 E-mail 
message that I previously showed to you, and that’s 
the sentence which purports to refer to a discussion 
you had with someone in the Executive Office of U.S. 
Attorneys that reads "he said that he thought some 
further investigation was needed." 

Do you recall that aspect of your 
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discussion with a representative of the Executive 
Office of U.S. Attorneys? 

A I don’t recall, no. I don’t know ~ I 
don’t remember what I thought at the time, but maybe 
I did say that. 

Q That was going to be my next question, is 
whether you can recall at the time what your views 
were, if you had a view, as to whether further 
investigation of this referral was necessary. 

A I think at that time we decided we weren’t 
going to do anything until after the election. But I 
don’t know whether — I probably had -- I don’t know 
if I discussed with Chuck about the merits of the 
case against the McDougals. I’m not sure whether I 
had formulated an opinion about that at that time. 

Q Turning back then to your contacts with 
Ms. Lewis concerning the 1992 RTC criminal referral. 
Could you describe those contacts as you recall they 
occurred. 

A She called me quite a few times wanting to 
know about her case. 

Q I realize I’m not asking you to give 
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specific dates, because I understand that you of 
course can’t do that. If you could put it in a time 
frame as best you can, fall, by month, season, 
whatever. 

A All the calls would have been between the 
1st of September and probably November, around 
election time. It was my recollection she called me 
every week or every other week. She called me fairly 
often. I really don’t remember — I got the 
impression that she thought I was not moving fast 
enough, but that’s really the only thing I remember 
about the conversation. Do you have anything to 
refresh my memory about that? 

Q Other than the entries in this chronology, 
but I would like to go back before we look at that, 
too, you just stated she called you several times 
between early September and election time. Do you 
recall a relationship between her calls and the 
election? 

A No. I’m not saying that. I don’t remember 
doing much of any or any work on the case after the 
election. I just don’t think that was — I don’t 
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know. Chuck may have been doing something. We just 
never talked about it much after that. What I’m 
saying is in my mind, that would have been the time 
period that she was calling. 

Q Do you recall whether she continued to 
contact you after the election? 

A Well, I think that she would -- I would be 
the person she was supposed to contact always, and I 
think there was a letter from the FBI to her saying 
don’t call us anymore, call Dodson. So, I think I am 
the person she would have talked to. 

Except I do think during the period of time 
that Sandra Cherry was looking at the referral to 
determine whether it was something we had already 
prosecuted McDougal on, I do think she maybe talked 
to Sandra once. 

Q How would she have known to contact Sandra? 

A As I recall, she called me and I said we 
are checking on this to make sure it is not old news, 
call Sandra and she can tell you how she is coming on 
it. 

Q To go back to the timing of the calls and 
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try to be as clear as possible on that. Do you 
recall whether you had any contact at all with 
Ms. Lewis after the election in November of 1992? 

A I don’t have any recollection of that. 

Q Your best recollection is the contacts 
occurred at or about the time of the receipt of the 
referral in early September and the election? 

A My recollection is once she made the 
initial call, introduced herself, said she is the one 
that prepared it, she called me on a regular basis 
after that. I don’t remember the spacing of it. I 
think she called me four or five times. 

Q Did she ever make any reference to the 
election in her calls to you? 

A No. And I do not think — I’m not positive 
about this -- but I do not think I ever told her a 
decision had been made to do nothing on the case 
until after the election. I don’t believe I told her 
that. 

Q Do you have a recollection of telling her 
at some point that nothing would be done, that your 
office had decided nothing would be done on the case? 
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1 A I don’t know. It seems to me that she was 

2 told that at some point in time, but I don’t think I 

3 did it. 

4 Q Do you know who did? 

5 A No. I’m not positive she was told. Surely 

6 she was told at some point in time. 

7 Q Do you have any knowledge of Ms. Lewis 

8 having contacts with individuals in the FBI office in 

9 Little Rock in this same time period that we have 

10 been discussing? 

11 A I am positive someone had shown me a letter 

12 from the FBI to her telling her to contact me. So I 

13 assume from that that she was contacting the FBI and 

14 they didn’t want to talk to her anymore. 

15 Q You earlier made reference to a letter that 

16 you recalled from the FBI in Little Rock, as I 

17 understood it, to Ms. Lewis concerning this 

18 referral. If I could show you a document marked FBI 

19 1077 and ask you whether you have seen that document 

20 before. 

21 (Exhibit 1077 identified.) 

22 (Witness examined the document.) 
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1 THE WITNESS: That’s the letter I was 

2 referring to. 

3 BY MR. COLE: 

4 Q That is the letter you were referring to? 

5 A Yes. That indicates that I told the FBI to 

6 have her contact me, and I don’t know if that is — 

7 in my mind, I was doing it as a favor to the FBI, 

8 because I didn’t really mind talking to her, to be 

9 honest. That’s what I did. I did a lot of that. 

10 Some people — to me that was part of my job, to try 

1 1 to keep agents happy and have good relations with all 

12 these people. So I didn’t mind taking on that job. 

13 Q Did the FBI ask you if you would be the 

14 point of contact with Ms. Lewis? 

15 A I think I had a conversation with Steve 

16 Irons and he said she had been calling and maybe I 

17 should handle all the calls. 

18 Q What else did Mr. Irons say about his 

19 contacts with Ms. Lewis? 

20 A I don’t know if he said — it seems to me 

21 that they were — she had irritated him. 

22 Q Do you know what she had done to irritate 
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him? 

A No, I don’t. 

Q Did Mr. Irons ever express any views to you 
regarding his opinion of Ms. Lewis’s work on this 
matter? 

A No. 

Q The same question for others in the FBI. 

A No. 

MR. COLE: Off the record. 

(Recess.) 

BY MR. COLE: 

Q Did there come a time when your office, 
that is the U.S. Attorney’s Office in Little Rock, 
referred this criminal referral that we have been 
discussing to the Justice Department in Washington? 

MR. FISHMAN: What do you mean by ’’referred 
it”? 

MR. COLE: "Referred” is perhaps not the 
best word. 

THE WITNESS: I think - 

BY MR. COLE: 

Q Forwarded it for review or analysis to the 
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criminal division in Washington. 

A Not while I was there. The last letter 
Chuck wrote that he thought that we should recuse, as 
far as I know, is the last contact we had with 
Justice while I was there. 

Q That’s the last information you have -- 

A Yes. 

Q -- about that? 

A Yes. 

Q Do you have any knowledge of inquiries by 
Ms. Lewis to the Department of Justice concerning the 
referral after that time, the time of that letter? 

A No. 

Q During the period of time that we have been 
discussing, mid-to-late 1992 through mid- 1 993, are 
you aware of what other failed savings and loans the 
RTC was investigating in Arkansas? 

A It seems to me that the FBI told me they 
were investigating Superior Federal and there might 
be some referrals in the future on that and maybe 
First Federal. But I was led to believe that there 
would be some referrals coming out in the next year 
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or so and on a couple other institutions. I think 
those are the correct names. 

Q Have you ever heard of an S&L in Arkansas 
called Saver Savings? 

A Yes, Saver might be right instead of First 
Federal. 

Q Do you have any knowledge of any 
instruction or direction given to the RTC by the FBI 
in terms of allocating investigative resources? 

A I have no idea or knowledge of that. 

Q Did your office, that is the U.S. 

Attorney’s Office in Little Rock, consult with the 
RTC as to allocation of investigative resources for 
failed savings and loan associations? 

A No. 

Q So, is my understanding correct then that 
you would wait for a referral to come in from one of 
the agencies before you would take investigative or 
prosecutive action in your office? 

A Yes. That is generally correct. There 
would be times that maybe we would -- people would 
call us about criminal activity, not knowing who to 
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call, they would call us instead of some agency. In 
those instances, I would contact the appropriate 
agency. But I don’t recall that ever happening with 
RTC. 

Q Were there any criteria or guidelines that 
your office followed or that the FBI office in Little 
Rock followed of which you are aware for determining 
what failed savings and loans should be investigated, 
informal or formal? 

A I don’t think our office developed those 
guidelines. I do think that they concentrated on the 
savings and loans that lost the most money. I don’t 
know how they came up — I think Madison was the 
first referral we got. 

You have to understand these referrals came 
in before I got there. But I believe Madison is one 
of the first ones because McDougal is the first 
savings and loan person we tried. First South was 
the next group of referrals we got, and we prosecuted 
several people in that institution. So that came in 
second. 

I don’t know why they chose those. Maybe 
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there was no obvious criminal activity there. I have 
no idea. 

I don’t think those referrals came from 
RTC. I think they may have come from — well, it 
wouldn’t have been the RTC then. It would have been 
the FDIC maybe or the - 

Q FSLIC? 

A Yes. 

Q Do you recall, order of magnitude, the 
losses associated with First South and Pine Bluff? 

A It was 50 or $60 million, I think, of 
criminal activity, what we felt was criminal 
activity. 

MR. COLE: Off the record. 

(Discussion off the record.) 

BY MR. COLE: 

Q If I could rephrase my question, I was not 
asking the magnitude of the criminal activity that 
was prosecuted but the losses to the government of 
the thrift insurance fund, whether RTC or FDIC, 
associated with the failure of the institution or 
order of magnitude for First South. 
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A I don’t remember the exact order of 
magnitude. But it was much larger than 60 million. 

Q Hundreds of thousands of dollars? 

A Yes. 

Q The same question for Saver Savings and 
First Federal? 

A I don’t know. I really don’t. I never 
worked on those referrals. I just don’t know. 

Q Do you know if it was more or less than 
associated with Madison Guaranty? 

A I think Madison was a smaller savings and 
loan, one of the smaller ones. I am answering that 
in terms of the total loss to the government. I 
don’t think it was smaller in terms of criminal 
activity, but it was smaller in total dollars lost. 

0 Do you know whether the RTC in fact 
conducted any investigation with regard to Saver 
Savings or First Federal? 

A I don’t know. I haven’t seen any 
indictments since I have been gone. 

Q Focusing on the time period in which you 
were in the U.S. Attorney’s Office in Little Rock, 
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are you aware of any request from the FBI to the RTC 
to investigate those institutions? 

A I don’t know of any. I may be telling 
you -- there was one person we indicted, but I don’t 
think it was a Little Rock savings and loan. I don’t 
recall the name of it. It was possible it was one of 
those institutions. But I really think it was a 
smaller institution outside of Little Rock. 

Q Do you have any knowledge of how the RTC 
internally determined which failed savings and loans 
would be the subject of criminal investigation? 

A I have no idea. 

Q I believe you testified earlier that you 
personally did not do what I would call a substantive 
review of the 1992 criminal referral, and by that I 
particularly mean reviewing the documents and 
exhibits that were attached. 

A That’s correct. 

Q If I understand your testimony correctly, 

you believe Mr. Banks did at least to some extent 
perform such a review? 

A I believe he did. 
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Q Was he assisted by Ms. Cherry in that 
review or was her analysis a separate analysis for 
purposes of determining whether there was overlap? 

A Her analysis was separate. It was not at 
the same time. I don’t know if anyone helped Chuck 
with that review. Maybe a law clerk or something. 

But I don’t really think any of the other attorneys 
helped him on that. 

Q Focusing on the review that Mr. Banks 
conducted, what do you recall that he concluded from 
his review? 

A I think his letter spells that out, that 
he -- whatever the letter says. He didn’t think 
there was a case against the witnesses and that maybe 
the check kite portion of it, the main body of it, 
against the McDougals could be looked into. 

Q Separate and apart from what the letter 
says, do you have any recollection of understanding 
from Mr. Banks if he had a view as to the quality of 
the referral? 

A No. I don’t think we were critical of the 
way the referral was written and their investigative 
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technique. I don’t think we criticized that at all. 

As referrals go, that was a fairly normal looking 
referral, I think. 

Q Although you testified I believe earlier 
that that was the first referral that you had ever 
seen? 

A But comparing it to referrals I would get 
from ATF or any other government agency. Different 
agencies go in different detail when they give a 
referral. Sometimes the FBI’s referral is a phone 
call. As referrals go, that seemed like a fairly 
normal referral. 

Q It would be helpful to me and perhaps for 
the record for this committee if we could focus on 
referrals involving failed savings and loan 
associations because I have some question as to 
drawing analogies to other agencies. 

A I don’t think I can tell you about 
referrals on failed savings and loan because I didn’t 
get those. Those were in place before I got there on 
the cases I’m familiar with. I don’t think they came 

from RTC. They came from the FSLIC. 
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Q If you could help me to be as clear as we 
can on the record the chronology of what transpired 
here, going forward from the time that Mr. Banks 
determined, as set out in his October 16 letter, that 
his office would not take action on this referral 
until after the election, proceeding forward to the 
point in time that Mr. Banks wrote the second letter 
you referred to, can you tell me what was done with 
respect to this referral in terms of further 
investigation? 

A I don’t think I -- I know we didn’t issue 
any subpoenas. I don’t think the case was ever 
assigned to a specific AUSA. So we did nothing. 

Q Do you know what the FBI did during that 
time period? 

A I don’t know for sure, but I’m assuming 
they looked through those documents. They may 
have -- after the election, they may have tried to 
talk to Mr. and Mrs. McDougal. Of course, they 
wouldn’t talk to you. That is an absurd notion. 

Mr. McDougal wouldn’t think about talking to the 
FBI. 
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MR. COLE: Bear with me for a moment. I 
would like to try and find a document. 

Off the record. 

(Pause.) 

MR. COLE: I don’t believe I have any 
further questions, Mr. Dodson. Thank you. 

MS. FISHER: No further questions. 

(Whereupon, at 2:35 p.m., the deposition 

was concluded.) 


F. MAC DODSON 
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CERTIFICATE OF NOTARY PUBLIC & REPORTER 64 


I, BRENDA M. SMONSKEY, the officer before whom the 
foregoing deposition was taken, do hereby certify that the 
witness whose testimony appears in the foregoing deposition 
was duly sworn; that the testimony of said witness was 
taken in shorthand and thereafter reduced to typewriting by 
me or under my direction; that said deposition is a true 
record of the testimony given by said witness; that I am 
neither counsel for, related to, nor employed by any of the 
parties to the action in which this deposition was taken; 
and, further, that I am not a relative or employee of any 
attorney or counsel employed by the parties hereto, nor 
financially or otherwise interested in the outcome of this 
action. 



My Commission Expires 


SEPTEMBER 14, 1996 


Ace-Federal Reporters, Inc. 


Nationwide Coverage 
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U.S. Department of Jaitlct 
United Sutes Aaorney 
'~Eastrm^D isrrict of Arkansas 


t Qff\a Jar 1229 
"Qrtrlft < rt— — /’2JOJ 

October-16, 1992 
( D i eta tedio^- 14-92) 

Mr . Don Bettus 
Special/ Agent in Charge 
Federal Burwu of Investigation 
if 2 Financial C*nt.mr t Suita 200 
Little Root, AR 72211 
it 

R a; ETC Referral No. C0004 

! ! 

Deer Mr. Pettus: 

\ l 

\ This is a followup to ay previous sseting with you and ay 
second raviav of the above referenced rafarral vit h/ supporting 
documents . / 

\ \ / 

\ At the time ve aat, I explained to you ay serious reservations 

about futura proaacutiona of the individuals^involved in the 
rafarral \ My avaluation of the rafarral Jhdfcatas that there la 
not a prosecutable casa capable of being p ro v ed beyond i 
doubt against any of the witnesses. while par tircipatlonofacaa or 
all of t he** vitiuui certainly suggests poor judgment, possible 
conflicts of intaraat or ethical infractions, proving specific 
intent or knowing criminal conduct would be a prosecutorial burden 
that could not be carried beyond a reasonabls^doubt. 

The only allegations having any crsdibility^vorthyvgf possible 
deliberation for investigation exists against Mr. and Krsv McDougal 
and Lisa Anspaugh. Xven these allegations, combined with Mr. 
McDougal 'S previous acquittal, his present mental state along with 
no prospect N o ^recovering lost monies from the institution have 
serious negative "attributes for a successful prosecution of' thsse 
insiders* 

I am now advised that you have been ordered to do an immediate 
raviav to determine lf x an investigation is warranted. As part of 
same, yen are required to send a prospective proposal for such 
investigation by Friday, Octo ber^l*^J L9 9 2 . g uchTan order does not 
apply to :this office. \ / 

i x 

However, 2 do believe it eight, be helpful to reiterate vfaat I 
heve told you previously. Keith arT-per s one 1 ly^nor this office 

will participate in any phase of such an investigation regarding 
the above referral prior to November 3, 1992. You aty ceeorunicet* 
this orilly^ta^off icials cf the FSI or you should fssl free to sake 
this part of your report. 
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Xr . Don Pattus 
Paga 2 


WhUa I do not intand to danigrata tha vcric of RTC, i wumz 
opina,that after such a lap sa of time tha insistanca for urgancy la 
till*/ caaa appears_Jto----sugge*t £B intentional or unintantional 
attempt to intervene into the political process of the upcoming 
preaidential^electian. You and I know in investigations of this 
type, the/firmt stapa, much aa iaauanca of grand jury subpoena for 
records/ will laad to media and public inquirias ofv mattara that 
ars subject to absolute privacy. Ivan madia question* about auch 
an investigation in today 'a modem political climate all too of tan 
publicly pur p or ts to 'legitimize what can't be proven. ' x \ 

/ 

for me personally to partlcipata in an Investigation that I 
know will or could aamily laad to tha abova acanario and to tha 
possible danial of rigbta dua to tha targets, subjects, vltnaaaaa 
or' ' defendants la lnapproprlata. I ballava it amounts to 
prosecutorial miaconduct and vlolataa tha moat baa la fundamental 
rul a of Department of Juatica policy. I cannot ba a party to auch 
actions and ballava that auch would ba detrimental to tha 
Department of Juatica, rai , this offica and to tha Praaidant of tha 
Uni tad 3tataa. / 

\ \ 

\ In dua time, I will ba happy to aaat with you to diacuaa a 
limited, examination and pcaaibility of proring tcaa \of tha 
allegations regarding Kr. and )Cra. XcDcugab-and Ks. Anapeugh. In 
tha event \[ concluda that thair caaa should ba declined/_vhich ** 
this po±nt> la a distinct possibility, — tha DCJ^can cartainly 
override that decision and commit Department of Juatica personnel 
and resources to both tha investigation and prosecution of tha 
caaa. 

x x for your information, in tha avent I receive "any^pr sea inquiry 
from\any aourca whatsoever I am going to refer them to tha 
supervisory officials in tha Derpartnent of Juatica and/or 



Floyd Xaa Dodson 
executive^!** latent U.3. Attorney 
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it 2? 


nC 106L t T7 lE P0Cr 


501 22 : 


Lace 1991 
CO 

Early 1992 


March ? 


SSA reques ted JEAN LEWIS, RTC, x vork on 
preparing referrals for SAVERS and lac 
Federal, — teo£-h— fall gd^insti tut ions located 
C t 1 e Rock. RTC~~'waB--ad vised FBI was 
not interested in referrals^on institutions 
where we had previously had prosecutions 
as much as we were with institutions 
which had been unaddressed for somextime., 

Newspaper article appeared discussing' 
the Clintons partnership with JIM McDCUGAL 
in Whitewater Development Corp . , and 
the failure cf MADISON GUARANTY. Also 
mentioned a letter KILLARY or Rcae Law 
Firm wrote to Arkansas Securities Commission 
asking for no action or. some issue 
c once mine MADISON. 


within 

weeka 



Within next few 
weeks 


JEAN LEWIS of RTC contacted FBI Little Rock 
(Aaron) review our investigation. /She also 
examined the records of MADISON^ which were 
stored in the Outlet Mall cru-TOO along with 
records of most of the joeher failed Arkansas 
SkLs (RTC custody) T,F^T,S T?CNS f/p 

was called off her work on the SAVERS/FIRST 
FEDERAL referral to work on the allegations 


m the news article. Eiti 


RTC in 



Washington or regional RTCJieadquarters in 
Kansas City had seen the ^tidde^and asked if 
RTC had the records cf MADISON. When they 
learned they did, they wanted 'the CLINTON* 
angle investigated to make sure they hadn't 
missed scmethir.c. 


1 (IRONS) contacted LEWIS'S supervisor to 
aak^if they had discove *ed something that 
looked like it would be basis for a referral 
and. CLARK WALTON said yes. / 


Over next few months RTC (Lewis) apparen tly several AUSAs 

and! FBI employees of what she Ws working cn. / 


Midi August', 1^92 



LEWIS advised FEL^the referral was almost 
complete. Her superior s gave h er" a deadline 
0/31/92 without fail. She advised she 
gave up a 30 b opportunity in Washington 
m order tc complete the referral, noting 
she might change the course cf history. 

FBI-00001526 


r* « c 
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neP-IO-1?'?- 


nC 106LITTLE PCCK 


501 Z2l 6706 


Around 8/31 


9/2/92 


Next/cay or sc 


! 


/ 


Next few days 

9/19/52 


FBI talked to LEWIS , who adyised she was 
almost done and wculd overnight the package 
when complete. \ 


Ref errsfl received'-from RTC 
"Inis copy same date. 


USA received 

\ \ 


Spoke to USA who wanted us to take nc action 
until we had time to discuss it due to 
sensitivity. (Previous conversations that 
it was coming had occurred) \ 

RTC began to call and ask what FBI was doing 
with the referral. 

RTC leaves phone message complaining FBI 
return calls and give status retort. 


9/TC/92 


9/18/92 





RTC was advised nc decision by USA and FBI 
was net going to be in a position tc give 
statue reports when he did. 

/ 

Lewis of RTC meets with SAs and ^AUSAs on 
another case. Prior to she asked me what 
status cf MADISCN was. Tald^her not decide-' 
but meeting was scheduled" with USA. 


After her meeting she waited for me. She 
again asked for status and was told she wculd 
have to ask USA. She advised her boss, 
Richard Iorric, kept askinc^hen to try to 
find out what we were doihg-v. I^e^inded her 
of sensitivity and that, even^Lf USAxdecidec 
to go forward, these cases took N l.onger x than a 
month to determine what was there \ She 
advised everyone above her in RTC was aware 
of referral and it was approved at Washington 
efore going out. She apologized for asking 
repeatedly but said her superiors kept 
■telling her to find out what we were doing 
what we. were doing with the case. She was 
any^communicat ion would have to come from 
the USA and^^HI wculd not even tell her when 
the meeting tc^-di.scuss it togk^place, much 
less the "outcome ."Tobd 'frebtc deal directly 
with USA ancKoit FBI out. Also observed she 
and RTC had ncNceaeon or need to knowt She 
offerred assistant 


FEI and USA meet, no action taker, pending 

further review by USA. 

1 FBI-00001527 

First Assistant USA advises they are going 
notify DOJ they received referral. Also 
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^-3C-l?r- i- :J 0 


106LITTLE P0C- 


3d 23: S7Q C 


F.07 


-advised JEAN LEWIS cf^R-TC new calling him. 

She called and said she dicin' c mean tc 
pester him but it was standard £0 make a 
followup contact six weeks after^any referral 
to mak e sure it wa s received and find out 
^if-any^iarif icaticTT'Or^ assistance was 
^needed. \ \ 



FBI-00001528 
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0-93 (Rev. 01/25/91 j 

TRANSMIT VIA: 
E) Teletype 

DATE: 10/1/12 
-PAGE 1 OF 2 


.Apartment of justice 

JERAL BUREAU OF INVESTIGATE . 
COMMUNICATION MESSAGE FORM 


CLASSIFICATION: 

□ TOP SECRET 
ECRET 

CCWFIDENTIAL 
UNCLXSvE F T O 



JAKES B- llCDOUGALs SUSAN H . 'TfcDOUGAL *s LIS A *NSPAUGH ; 
UNSUB \S) i\ MADISON GUARANTY SAVINGS AND LOANs LITTLE ROCK 
ARKANSAS \lF*s 00: LITTLE ROCK. 

RE TtLCXL FROfl SSA KEVIN 8- KENDRICK s FBIHQj^I^SS^ STEVE 
IRONS'* LITTbl R^CKs 10/&/12-* AND TELETYPE FR ^flLITTLE ROCK TO "th E 
BUREAU^ 10/7/12. 

A_S DISCUSSED IN RETELCALL-. AN FIF INVESTIGATION IS WARRANTED 



FBI-00000523 
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o-9ja <Rr» oi/25/91 ) Apartment of justice ) 

FEDERAL BUREAU OF INVESTIGATION 
COMMUNICATION MESSAGE FORM 



IN THE RESOLUTION TRUST 


-PACE 2 UN^L, 

VIOLATIONS AS ALLE£ 

/ X 

CRIMINAL REFE^AL FORM <* DATED T/1/T2. 

^LITTL^ROCK SHOULD OBTAIN FROM THE UNITED STATES AT^QRNE't 
AND REVIEW THE DOCUMENTS REFERENCED IN .THE CRIMINAL REFERRAL. 

I I \ 

IN OjRDER/ TO PROTECT THE IDENTITIES_OF PASSIVE INVESTORS AND/OR 
WITNESSES'* LITTLE ROCK SHOULD NOT CONDUCT ANY OVERT INVESTIGATION 
SUCh\aS llTNESS INTERVIEWS OR SERVING OF GRAND JURY SUBPOEnIs AT 
THIS TJME\ IN ADDITION i THE DOCUMENTS SHOULD BE AFFORDED/ 
APPROPRXATE\ SECURITY SO AS TO MAINTAIN THE PRIVACY Of 
WITNESSES. 

LITTLE tO^X>JZ REQUESTED TO SUBMIT RESU LTS Of THIS LIM IT ET T 
INVESTIGATION AND ANTICIPATED INVE STIGATI VE AND PROSECUTIVE PLANS 





FBI-0000052 
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V. APARTMENT OF JUSTICE ) 

FEDERAL BUREAU OF INVESTIGATION 
COMMUNICATION MESSAGE FORM 


ADMINISTRATIVE NOTE/TICKLER COUNT? X 

ON yi/12, THE J^TTlFrTciC D I V I S iTiT^E^El^O A CRIMINAL 
REFERRAl/ FORM F R OtKT H E RTC ALLEGING WIDESPREAD FR>UJ>ULENT CWECK- 
KITIN'G ACTIVITY^ LISTING PRESIDENTIAL CANDIDATE BILI>CLINTOn\aND 
HIS WI/Ei H I l^tfA R Y -i AS POTENTIAL WITNESSES. ON 10/a/TSX BURE A\J 
OFFICIALS MET WITH ASSISTANT AG ROBERT MUELLER AND SPECIAL \ 
COUNSEL > IX A R APHAELSONi OF THE DOJ. A AG MUELLER AD VISE d\thAT\ 
DOJ DID NO'T HAVE ENOUGH INFORMATION AT THIS TIME TO RENDER\ANY \ 
KIND / OF O/PINION AND THAT FBIHfl SHOULD MAKE A DETERMINATION \ 
REGARDING AN INVESTIGATIVE COURSE OF ACTION. A AG MUELLER ADDED 
THATlTHIS MATTER SHOULD NOT BE TREATED ANY DIFFERENTLY THAN 'ANY 
OTHE£ SIMILAR FIF INVESTIGATION ADDRESSED BY THE FBI AND DOjj. 



0-9JB (Rrr 01/23/9} j 


PAGE 3 


FBI -00000525 


2139 



Resolution/ Trust Corporation 
Kansas) City Consolidated Office 
4900 Whin Street 
P.O. BOX 4119570 
Kansas. City, Missouri 64141 
\ \ 

Dear Ms\ Lewis: 

\ \ / 

\ This letter will acknowledge receipt of Resolution 

Trust Corporation (RTC) Criminal Referral #C0004. / 

At\the\request of Assistant United Sta^s^ttorney 
(AUSA) Floyd Mac Dodson, Eastern District of Arkansas (EDAR) , who 
is also in receipt of the referral and attached exhibits - ; any ’ 
inquiry from your agency should be directed to him. 






















DEPOSITION OF DONALD B. MACKAY 
IN RE: S. RES. 120 


WEDNESDAY, OCTOBER 18, 1995 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

Deposition of DONALD B. MACKAY, called for examina- 
tion pursuant to notice of deposition, at 10:20 a.m. in Room 640-A 
of the Hart Senate Office Building, before JULIE BAKER, a Notary 
Public within and for the District of Columbia, when were present: 


MICHAEL CHERTOFF, Esq. 

Majority Special Counsel 
H. CHRISTOPHER BARTOLOMUCCI, Esq. 
Majority Associate Special Counsel 
LOUIS J. GICALE, Esq. 

Majority Deputy Special Counsel 
NEAL E. KRAVITZ, Esq. 

Minority Principal Deputy Special Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 

CHARLES J. SGRO, Esq. 

Special Assistant to the Deputy Attorney General 
U.S. Department of Justice 
Tenth Street & Constitution Avenue, NW 
Washington, DC 20530 
On behalf of the Deponent. 


ALSO PRESENT: TIMOTHY P. MITCHELL 
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PROCEEDINGS 

Whereupon, 

DONALD B. MACKAY 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 

BY MR. CHERTOFF: 

Q Mr. Mackay, my name is Michael Chertoff. 

Fm the Special Counsel to the Senate committee 
investigating Whitewater, and I’m just going to give 
you a little bit of an introductory description of 
what we’re doing here before we get started with the 
deposition. 

Mr. Ben-Veniste is the special counsel 
representing the Democrats in this inquiry. 

As you probably are aware, the deposition 
here is being conducted pursuant to Senate Resolution 
120 which establishes this committee to investigate 
Whitewater Development Corporation and certain other 
related matters. 

As part of that resolution, we are 
authorized to investigate and hold hearings into 

whether there were improprieties in the handling of 
RTC criminal referrals relating to Madison Guaranty 
in 1993 and 1994. 

We are going to have public hearings in the 
near future on this. This deposition may lead to 
your being called as a witness in the public 
hearing. It may not. That’s something we won’t know 
for a while. We will let you know certainly if 
you’re going to be called as a witness at the 
hearing. 

Like with any deposition, I’m going to ask 
you questions which you have to answer under oath. 

If you don’t understand a question, let me know and 
I’ll rephrase it. I would ask you not to speculate 
or guess, unless I specifically ask you to speculate 
or guess. 

We’ll have a record of the questions and 
answers, which will be treated as committee 
confidential until the commencement of the hearings. 
Once the hearings begin, some or all of the 
deposition may be released publicly. In any event, I 
anticipate at the end of the process all the 
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5 

depositions will become public. 

You will have an opportunity before the 
hearing to come and look at your deposition with 
Mr. Sgro in order to make any corrections you want in 
the transcript, although I should advise you if you 
make any corrections apart from ministerial or 
clerical clarifications, that could be the subject of 
a redeposition. 

If, in fact, you are called as a witness, 
you will be sent a copy of your transcript four days 
in advance of your testimony so you can have it to 
prepare on the condition that you agree not to 
disseminate it to anybody else except your counsel. 

I understand that Mr. Sgro is representing 
you, not personally, but as an employee of the 
Department of Justice; is that correct? 

A I don’t believe so. 

Q He’s representing the department? 

MR. SGRO: The Department of Justice. 

BY MR. CHERTOFF: 

Q If you want to take a break and talk to 
Mr. Sgro, let us know and we’ll go off the record. 

6 

He may raise objections. If he does, we’ll address 
those objections and then you can go ahead and answer 
the question. 

There are two types of objections which 
would result in an instruction to you or might result 
in an instruction to you not to answer. One is if 
there’s a privileged issue and the other is if the 
question is deemed beyond the scope of the 
resolution. If we can’t work an objection like that 
out, you may be instructed not to answer. Ultimately 
on questions such as those, the committee chairman 
has the final ruling on whether the question should 
be answered or not. 

Is there anything about what I’ve told you 
that you have a question about? 

A No. 

Q Mr. Mackay, you’re currently an employee of 
the Department of — 

MR. SGRO: Excuse me. Can I make a short 
statement before you begin? 

MR. CHERTOFF: Sure. 

MR. SGRO: I wanted to reference the fact 
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7 

that Mr. Mackay is appearing voluntarily and pursuant 
to the guidelines set forth in the October 10, 1995 
letter sent to Mr. Giuffra and Mr. Cole of the 
committee wherein the department stressed its concern 
of having a career prosecutor appear for this type of 
a deposition, and that we expect the questions to 
focus solely upon factual matters that Mr. Mackay was 
involved in and not matters involving prosecutorial 
decisions. 

MR. CHERTOFF: That’s good that you put 
that on the record, and I’ll state from my standpoint 
what 1 intend to ask really are fact questions, who 
said what to whom, when, where. I’m not going to be 
asking for your opinion about things or what your 
internal processes of decisionmaking were. I 
understand that’s a concern. 

MR. SGRO: It’s not to reflect that we 
anticipate any problems, but 1 thought it should be 
put on the record. 

MR. CHERTOFF: I don’t think that’s within 
the scope of what we’re doing here. 

BY MR. CHERTOFF: 

8 

Q You’re currently an employee of the 
Department of Justice? 

A Yes. 

Q In what section do you work? 

A The fraud section of the criminal division. 

Q How long have you been with the fraud 
section? 

A Just about four years. 

Q And I gather at some point in the 1970s you 
were the United States Attorney for the Southern 
District of Illinois? 

A Right. 

Q I’d like to direct your attention to 1993. 

Were you working at the fraud section in 1993? 

A Yes. 

Q Generally speaking, in the latter half of 
that year, what were your responsibilities within the 
section? 

A Basically to conduct investigations and try 
cases involving financial institution fraud and 
securities fraud. 

Q Were you based in Washington? 
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9 

A Yes. 

Q Did there come a time in the latter half of 
1993 that you were made aware of an investigation 
into an institution known as Madison Guaranty? 

A Yes. 

Q How did you first become aware of that? 

A Well, in early September of 1993, I had a 
meeting with Allen Carver, who was the principal 
deputy chief of the section, and John Arterberry, who 
was the deputy chief for financial institution 
fraud. 

At that time, the information related to me 
did not involve Madison Guaranty as the principal 
focus, but Madison Guaranty was mentioned in that 
discussion. It wasn’t until, I believe, October of 
1993 that we received copies of the nine RTC 
referrals involving Madison Guaranty. 

Q What was the specific principal subject of 
your discussion in September 1993 with Mr. Carver and 
Mr. Arterberry? 

A At that time, I was told by Mr. Carver that 
there was an SBA fraud case - or fraud 

10 

investigation, I should say, pending in the Eastern 
District of Arkansas against a target named David 
Hale, who I was told was a municipal judge in Little 
Rock. 

It was related to me by Mr. Carver that a 
reporter from The New York Times, I believe, had 
contacted someone in the Deputy Attorney General’s 
office and had told them that David Hale had either 
directly or through his attorney contacted the 
reporter and made suggestions that the President was 
involved during the time that he was the governor of 
Arkansas in trying to obtain an SBA loan to benefit 
Whitewater Development Corporation. 

Q As a consequence of having received this 
information through a reporter, what, if anything, 
did Mr. Carver or Mr. Arterberry request of you in 
terms of your performing any assignment? 

A At that time, no specific request or 
direction was given to me. I was told that I was 
being given a heads-up, that there was a possibility 
that at sometime in the future the fraud section of 
the criminal division might become actively involved 
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11 

in the prosecution or investigation of the David Hale 
matter. 

Q What, if anything, was said to you about 
the reason it was anticipated the fraud section might 
become involved in the case? 

A 1 believe that there was a suggestion — 
strike that - maybe a concern that the then-United 
States Attorney for the Eastern District of Arkansas 
would recuse herself and possibly her office from any 
further involvement in the David Hale matter. 

Q After this discussion in September up 
until, let’s say, the beginning of November, did you 
have any further discussions with anybody at the 
fraud section concerning this David Hale case? 

A I believe that perhaps late in September, 1 
had another short discussion with Allen Carver, and 
to the best of my recollection, it involved the 
question as to whether or not there would be a 
recusal. I believe I was told that that question 
hadn’t been resolved yet. 

Then in October — and I’m guessing at this 
because I don’t have any real specific dates - I 

12 

want to say roughly the middle, third week in October 
I received, either from Allen Carver or Jerry 
McDowell, who was at that time the chief of the fraud 
section, copies of the nine new RTC referrals. 

Q Now, these referrals were separate and 
distinct from the Hale case? 

A Yes. They had nothing to do with the Hale 
case as such. 

Q And why were those presented to you? 

A I believe that there was some thought at 
that time that the fraud section would become 
actively involved in pursuing the investigation and 
any potential prosecution arising out of those nine 
referrals. 

Q Those referrals came from the RTC? 

A Yes. 

Q During September and October, were you 
directly involved in any conversations with Ms. Casey 
concerning the issue of recusal? 

A No. 

Q Other than what you’ve testified to, which 
to summarize, and obviously not verbatim, is your 
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13 

having been told that recusal was a possibility, were 
you involved in any meetings with either Mr. Keeney, 
the acting head of the criminal division, or with the 
Deputy Attorney General about the issue of recusal 
from Ms. Casey? 

A No. 

Q Did there come a time where you actually 
were assigned to either the Hale matter or any of the 
referrals about which you’ve previously testified? 

A Yes. 

Q When was that? 

A That was, I believe, November the 8th, 

November the 9th of 1993. 

Q And directing your attention to the period 
shortly before that, did you become aware of a - or 
were you made aware of a meeting that was planned 
between Ms. Casey and senior officials at the 
Department of Justice? 

A I did become aware that Paula Casey had 
been in Washington and had met, yes, with some senior 
officials of the department about the question of 
recusal. I sort of had the impression that I became 
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aware of that after the fact. 

Q How did you become aware of that? 

A 1 was told that probably by Allen Carver, 
possibly by Jerry McDowell. 

Q And what, if anything, did they tell you 
about those meetings with Ms. Casey? 

A The only thing that I recall or that stands 
out in my mind is that I was told that Paula Casey 
was resisting the suggestion that she recuse. 

Q Whose suggestion? 

A I have to make an assumption here, and my 
assumption was that it was the suggestion of Jack 
Keeney and possibly people in the deputy’s office. 

Q Did there come a time shortly after you 
heard this information about the meeting between 
Ms. Casey and senior officials at the department, 
that you learned that Ms. Casey had recused herself, 
in fact? 

A Yes. 

Q And how did you then come to be assigned to 
the matter? 

A 1 was told by I believe it was Jerry 
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McDowell that Paula Casey had submitted a recusal 
request to the office of the Deputy Attorney General, 
and I believe I was told that she submitted that by 
hand-delivery while she was in Washington, but that 
there was some — I don’t know what the word is 
here - they couldn’t find it and Mr. McDowell had 
been assured presumably by somebody in the deputy’s 
office that the recusal letter had, in fact, been 
submitted. And although we hadn’t seen it, or he 
hadn’t seen it, he was basically relying on the 
representation that it had been submitted. 

Q Were you, in fact, shortly thereafter 
assigned to take responsibility for the investigation 
of the Hale matter and the referrals involving 
Madison Guaranty? 

A Yes. 

Q Who actually made that assignment? 

A It was either Allen Carver or Jerry 
McDowell. It might have been both. 

Q Were there other prosecutors assigned to 
work with you on that matter? 

A Yes. 
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Q Who? 

A Dwight Bostwick, B-o-s-t-w-i-c-k, and James 
Nixon. 

Q What were you assigned to do in connection 
with these investigations? 

A We were instructed to go to Little Rock to 
work with the FBI in terms of conducting 
investigations into the nine criminal referrals by 
the RTC and to take over the prosecution of the David 
Hale case. 

And I might, just for clarity’s sake here, 
point this out, that at the time back in September 
that I had spoken — when I initially spoke with 
Allen Carver, the David Hale matter had not yet been 
indicted. By the time I was assigned to the matter 
in November, David Hale had been indicted. There was 
then a pending indictment. 

And I also should add, just so there’s no 
confusion here, that at the September meeting with 
Allen Carver, there was an observation by Carver that 
it was uncertain as to whether the United States 
Attorney’s office was going to recuse — this is just 
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regarding the David Hale matter - or whether or not 
the fraud section would work jointly with the United 
States Attorney in that matter. 

I believe 1 was told that if the fraud 
section went down to the Eastern District of Arkansas 
to work the David Hale matter, that we would not, or 
should not expect to experience resistance by the 
United States Attorney or anyone in the office. 

But keep in mind this was a time that the 
case hadn’t been indicted. When I was finally 
assigned to it, the case had been indicted. 

And prior to being told that Paula Casey 
and her office were recusing, I recall some 
discussions with Allen Carver concerning the question 
as to whether or not Paula Casey in the office would 
recuse only on the nine RTC referrals or whether they 
would recuse on the referrals and the David Hale 
case. We later learned that the recusal was 
complete, that it encompassed not only the nine RTC 
referrals, but the David Hale case as well. 

Q During your discussions with people in main 
Justice in Washington concerning whether or not 
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Ms. Casey would recuse herself and her office, did 
anyone ever tell you the grounds that were being 
considered for this possible recusal? 

A My recollection is that the appearance of 
impropriety in that — maybe I ought to say the 
appearance of a conflict in that Paula Casey was a 
presidential appointee who had very recently been 
appointed by President Clinton and the suggestions by 
David Hale - as well as Mrs. Clinton, may have been 
involved in some inappropriate conduct involving 
Whitewater and Madison Guaranty and David Hale’s 
small business investment company. 

My understanding — my impression — and I 
know you don’t want speculation, and I — 

Q Just your best recollection. 

A My impression was that there was a concern 
that there would be an appearance of a conflict, 
whether or not there, in fact, existed such a 
conflict. 

Q Apart from the relationship, if any, 
between Ms. Casey and the President and Mrs. Clinton, 
were there any other relationships she had that were 
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mentioned to you before you actually went down to 
Little Rock as being possible causes for concern 
about an appearance of a conflict? 

A The only other one that might have been 
would have been a relationship with the then-governor 
of Arkansas Jim Guy Tucker, but I cannot tell you 
definitively that that was told to me by anybody in 
the Department of Justice before I went down to 
Little Rock. 

Q Now, after you were assigned to take over 
the Hale matter and the referrals regarding Madison 
and other entities and other individuals, did you, in 
fact, go down to Little Rock to meet with the United 
States Attorney? 

A Yes. 

Q And did you meet personally with Ms. Casey? 

A Yes. 

Q When was that? 

A I believe it was November the 8th or 
November ~ 1 believe it was November the 8th. 

Q Where did you meet with her? 

A I met with her in her office. 
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Q And how long was the meeting? 

A Maybe an hour. 

Q Was there anybody else in attendance 

besides yourself and Ms. Casey? 

A No. 

Q What did you and she discuss? 

A Basically, I was interested in getting the 
file on the David Hale matter. She had talked with 
me about conversations or discussions that she and 
her first assistant, a fellow named — I think his 
last name was Johnson, the discussions that they had 
previously had with Randy Coleman, who was the 
attorney representing David Hale. 

She also talked with me about 
correspondence between the United States Attorney’s 
office and Randy Coleman concerning the disposition 
or a possible disposition of the David Hale 
investigation. 

But let me back up here a little, if I may, 
so you can get the complete picture. Before I went 
to Little Rock, I had a series of telephone 
conversations with Paula Casey, and this was the day 
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before 1 left. It was late in the afternoon. I had 
been told, I believe, by Jerry McDowell that recusal 
was in existence. They wanted me to go to Little 
Rock. 

I was to contact Paula Casey. I was given 
a phone number and was basically told to contact 
Paula Casey and make arrangements for me to go to 
Little Rock and meet with her. So I called her, and 
we agreed for me to go to Little Rock, 1 believe it 
was the following day or maybe two days later. I 
can’t be more specific than that. 

Paula Casey told me that she had some 
discussions earlier that day with Randy Coleman. I 
believe she also told me that she had that day 
received a two- or three-page letter from Mr. Coleman 
setting forth what he wanted or what he wanted on 
behalf of his client. 

Paula Casey called me back later that 
afternoon to tell me that she had received yet 
another written communication from Coleman regarding 
this. And she seemed to be a little agitated or 

excited. She read it to me over the phone. 
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The only thing I remember telling her was, 
when we get together, why don’t you give me the 
letter and we’ll talk about it then. 

Q Let me just focus your attention, before we 
get to your trip down, to the telephone calls. These 
telephone calls occurred after you had taken over the 
case; correct? 

A Yes. 

Q And it was the process of your arranging 
with Ms. Casey to get the information necessary for 
you to assume your responsibilities? 

A Yes. 

Q You said a moment ago in the conversations 
you had with her, either a day or two days before you 
went down to Little Rock, concerning correspondence 
she had received from Mr. Hale’s attorney, that she 
was agitated. Can you tell us, as best you can, what 
she said concerning what she was agitated about? 

A My use of that term — let me just say 
this. Paula Casey didn’t say to me that "I’m 
agitated.” 

Q I understand. I take it it’s your 
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impression from her demeanor. 

A Exactly. She seemed excited. Maybe the 
more correct characterization is rather than 
agitated, frustrated. The impression I got was that 
Randy Coleman, David Hale’s attorney, was papering 
her to death and that he was pushing her to recuse, 
among other things. 

I believe earlier on he had tried to 
persuade her to enter into a plea agreement with 
Mr. Hale. Mrs. Casey and her office did not do 
that. I believe Hale — excuse me, Coleman, Hale’s 
attorney, then escalated his pressure campaign, if 
you want to put it that way, and started becoming 
critical of Paula Casey in terms of Paula Casey even 
staying on the case. 

My recollection is that perhaps Hale or his 
attorney, Randy Coleman, was making a last ditch 
effort to try to work out a plea agreement for his 
client, David Hale. 

Q Now, this, of course, is after the 
indictment has come down? 

A Oh, yes, yes. 
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Q When you went down to Little Rock, did you 
have any further conversation with Ms. Casey in your 
meeting with her concerning her discussions with 
Mr. Coleman? 

A Yes. 

Q What was that conversation? 

A As I recall, she flushed it out a little 
bit more than she had on the phone. She seemed more 
composed, less excited. 1 remember her telling me 
that she was displeased with the way she had been 
treated by high-ranking officials within the 
Department of Justice concerning the recusal. 

Q What did she say then? 

A I can’t give you her exact words. 

Q In general, as best as you can. 

A Other than the fact that she expressed 
displeasure. She said she was mad or irritated or 
annoyed or words to that effect. 

Q Did she indicate she was irritated about 
whether they were courteous with her, or was she 
irritated that she felt she had been pushed into 
recusal herself? 
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A She was irritated -- she expressed 
displeasure, irritation, if you want to put it that 
way, at being pressured into recusing. 

Q Did she say who pressured her? 

A I don’t think she did. 

Q Was it your understanding from the 
conversation that she was referring to the meetings 
she had had with senior officials at the department 
earlier in the month of November? 

A Yes. 

Q Did she indicate to you in this 
conversation in Little Rock that she personally still 
had a doubt about whether she should have recused 
herself? 

A No, not at that point. She had done it. 

Q Did she indicate to you the basis on which 
she recused herself during this meeting you had with 
her in Little Rock? 

A The only thing I can think of that she 
might have said was — yes, it’s coming back to me -- 
she said basically she didn’t know the President that 
well. I think he had been - while she was attending 
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law school, he was teaching there part-time or 
something, and that’s how she knew him. I think she 
mentioned that she might have done some minor work on 
his campaign, but she wasn’t a big campaign worker. 

I think she mentioned that - I know she 
told me this at some point in time -- that she was a 
friend of Governor Tucker’s wife, and the reason for 
the recusal was an appearance of conflict. 

Q Did she indicate that that appearance 
related to her friendship with Governor Tucker’s 
wife, or that it related to other relationships or 
friendships as well? 

A I don’t think she was specific about it. 

Q What, if anything, did she indicate about a 
relationship or a friendship that she or anybody she 
was close to had with Seth Ward? 

A I don’t think there was any discussion 
about Seth Ward. I can’t be sure because at that 
time, I doubt whether I would have known who Seth 
Ward was. 

Q Now, in the meeting you had with Ms. Casey 
in Little Rock, you’ve described her statements 
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regarding the issue of recusal. You’ve described her 
statements regarding her prior course of dealing with 
Mr. Hale’s attorney. What else, if anything, did she 
talk to you about? 

A At some point she mentioned that her office 
had recused — excuse me, that’s the wrong word ~ 
had declined prosecution on an earlier RTC referral 
involving Madison Guaranty, James McDougal and a 
bunch of folks from Madison. That is what I called 
the September 1992 referral. Other people call it 
other things. They refer to it by its referral 
number. I can’t remember all these numbers. 

! remember she said to me that apparently 
there had been some suggestion or suggested criticism 
for the declination of that, and I believe that 
criticism was coming out of the RTC, and I remember 
Paula telling me at the time I don’t know why they’re 
all upset because the declination of that matter was 
approved at the highest levels at the criminal 
division, and I believe she mentioned Jack Keeney, 
who was the acting Assistant Attorney General as 
having communicated with her ~ with her office at 
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least, by memo saying, in effect, if you want to 
decline this case, go ahead. It’s not going to 
bother us. She said so we declined the case and now 
everybody is up in arms about it. 

Q Did she indicate to you that she had made 
the decision to decline the case? 

A No. 

Q Did she indicate to you that her office had 
made the decision to decline the case? 

A I’m not sure that there was any allocation 
of responsibility for that decision. I believe she 
used the editorial "we." I didn’t ascribe that to 
being her personally or someone in her office other 
than her. 

Q Did you ascribe it to having been someone 
in main Justice? In other words, did she say to you 
that the case was actually declined by the Justice 
Department in Washington as opposed to either her or 
one of her assistants in Little Rock? 

A I don’t think that that came up. I don’t 
think it was put that way. My recollection was more 
Keeney said it wouldn’t bother them if we declined 
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the case, and that was about all of it. Keep in mind 
at that time, I had no idea that there had been an 
early referral. This was the first I had heard about 
it. Nobody told me. 

Q Did there come a point in time in early 
1994 that your responsibility for the case was 
transferred to somebody else? 

A Yes. 

Q When was that? 

A It was -- 1 ought to remember this date. 

Q Give us an approximation. 

A I want to say around the 13th, 14th, 15th 
of January of 1994. The Attorney General had made a 
statement to the media that she was going to appoint 
a special prosecutor. I remember I was sitting in an 
airport lounge in Memphis on my way back to 
Washington when it came on the evening news. I can’t 
tell you the date. I’m sorry. 

Q During the period of time you were on the 
case, which I gather is approximately two months, how 
much time did you spend in Little Rock as opposed to 
Washington? 

30 

A I would have to say I spent roughly 80 
percent of my time in Little Rock. 

Q Did you yourself have conversations with 
Mr. Coleman concerning plea negotiations over 
Mr. Hale? 

A Yes. 

Q How many did you have? 

A Well, I had at least one meeting and I 
believe two meetings with Mr. Coleman, and I had a 
number of telephone conversations with Mr. Coleman. 

Some of those were conversations of some substance. 

Others were simply to set up a time to talk. 

Q During the time you were responsible for 
these cases, did you actually conclude an agreement 
with Mr. Hale’s attorney? 

A I was unable to do that. 

Q Without going through it blow by blow, can 
you tell us generally, at that time you were 
involved, where were the two of you in terms of the 
positions you were taking about what was going to be 
acceptable in terms of a disposition? 

A We were very close to coming to an 
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accommodation which would have been acceptable to 
both of us. 

Q And is it fair to say the reason that 
didn’t happen was that your participation was 
overtaken by the appointment of Mr. Fiske? 

A Yes. 

Q During the course of time that you were 
involved in this matter, say, between the beginning 
of November and the beginning of January, did you 
come to hear of a claim or an allegation that at an 
earlier point in time a lawyer from Little Rock had 
gone to Washington in order to try to get the case 
against Mr. Hale taken care of or dismissed or 
resolved in some way? 

A Yes, I did hear that. 

Q How did you hear that? 

A I believe I heard it from Mr. Coleman. 

Q And what did Mr. Coleman tell you? 

A I’m getting things confused here. 

Q Take your time. 

A Give me a second. It’s all running 
together. 
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Q If you want to withdraw your answer and 
reflect further, go ahead. 

A I may have learned this from the FBI. My 
understanding is -- my recollection is that it was -- 
Mr. Coleman -- let me see if I’ve got this right. 

Somebody, a lawyer from Little Rock called someone in 
the White House counsel’s office -- bear with me. 

Q That’s fine. If it would help to take a 
break for five minutes -- 

A If it’s not coming now, it’s not going to 
come. There was a telephone call from a Little Rock 
lawyer to, I believe, a man named Kennedy who was at 
that time in the White House counsel’s office, and I 
believe Kennedy — William Kennedy, I think, had 
previously been one of the managing partners at a law 
firm in Little Rock. 

And I want to say that it was Coleman who 
made the phone call, but I’m not 1 10 percent sure 
that it was Coleman. I believe it was. And he 
basically told either Kennedy or someone else in the 
White House counsel’s office that David Hale was 
making noises that the President had some involvement 
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with some questionable SBA loan that somehow was 
going to benefit Whitewater, Whitewater Development 
Company. 

And this lawyer from Little Rock, who I 
believe was Coleman, was basically rebuffed by 
Kennedy or whoever he spoke with in the White House 
counsel’s office. The impression I got was whoever 
the caller was, was saying hey, you guys better put a 
lid on this, curb your dog, whatever. And the caller 
was told we’re not doing anything. Don’t call us. 

This is not our problem. 

I cannot tell you the source of that. I 
mean, I can’t tell you who told me that, but I 
learned it somehow. 

Q Did there come a point in time that you or 
anyone on your team examined or asked the FBI to 
examine the issue of SBA documents having been given 
to the White House counsel’s office? 

A Yes. 

Q And when did you first become aware of 
that? 

A Whenever it occurred. 1 mean, I want to 
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say late November, but I can be wrong. I had - 
okay. I had learned that the SBA had prepared a 
report on whatever David Hale’s small business 
investment company was. 

Q Capital Management Services? 

A Capital Management Services, okay. That 
they had prepared a report on that, and that report 
was being prepared or had been prepared for 
submission to Congressman LaFalce’s committee, and I 
can’t remember what that committee was. 

Q Small Business committee? 

A I guess it was the SBA committee, Small 
Business committee. I talked with a fellow named 
Mark Stephens, who was an attorney for the SBA here 
in Washington. Stephens, I believe, was the 
individual who told me about the report, and he 
offered to supply a copy to us, or maybe we asked him 
for it. At any rate, he said yes, he would make a 
copy available to us. 

Q Were there exhibits with the report, I 
mean, raw documents? 

A I don’t remember now — there was a whole 
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boxful of documents. There were several boxes of 
documents — no, just one box of documents, but I’m 
getting ahead of myself. 

Allen Carver was aware that this report 
existed. I was in Little Rock. I remember Allen 
Carver clamoring that he wanted a copy of the report 
right away. I believe Mark Stephens had made 
arrangements or was in the process of making 
arrangements to have the report sent to me or sent to 
us in Little Rock. 

I called Stephens back, and I said hey, can 
you do me a favor? If it’s convenient, can a 
messenger take a copy of it over to Allen Carver over 
in Washington? Fine. 

I guess what happened, then, is Stephens 
took the report over to Carver and hand-delivered 
it. He had a conversation with Carver. In the 
conversation he had with Carver, he told Carver that 
he or I think maybe his boss at the SBA had been -- 
somebody at the SBA at least, had been contacted by a 
member of the White House counsel’s staff, and I 
believe the name Eggleston was the person - I can’t 
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remember his first name, but there was a lawyer in 
the White House counsel’s office whose last name is 
Eggleston, who was involved in the contact with the 
SBA. And basically, Mr. Eggleston wanted a copy of 
the SBA report, which was being furnished to the 
Small Business committee of the House of 
Representatives. 

The report — or a copy of the report was 
transmitted or somehow furnished to the White House 
counsel’s office. I don’t know the details of how 
that took place. But at any rate, this is what Mark 
Stephens related to Allen Carver. Allen Carver 
became concerned about - I guess Stephens, then, 
asked Allen Carver, do you think we did the right 
thing, or do you think we shouldn’t have done it? 

And I don’t know if Carver ever directly 
answered his question, but certainly very strongly 
implied that they should not have done it and 
requested that Stephens arrange to have the report 
retrieved from the White House. 

Q Again, do you know whether there were 
exhibits with the report? 
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A 1 can’t remember. I believe there were, 
but I don’t recall whether the exhibits were in a 
binder or whether they were loose. At any rate, I 
guess Stephens then contacted either Mr. Eggleston or 
someone else in the White House counsel’s office and 
said well, that they wanted the report and whatever 
other documents they turned over to be returned to 
the SBA. 

And 1 remember later talking with Mark 
Stephens about this, and he told me whoever it was he 
spoke with in the White House counsel’s office 
suggested that they would return it to him on a 
street comer on a Sunday morning on or from their 
way to church, and I remember Mark Stephens saying he 
was somewhat appalled at the rather casual, almost 
cavalier treatment of it. I don’t remember whether 
he actually picked them up on a street comer or not, 
but he did get the documents back. 

I interviewed Mark Stephens, a fellow named 
Marty Techier, who I think was like the assistant 
general counsel for the SBA and also a man named John 
Spotilia, who was the newly or recently appointed 
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general counsel for the SBA. 1 interviewed them in a 
conference room at the SBA with an FBI agent. 

Q Who was the agent? 

A Dana Gillis. The way that interview came 
about was, I had already previously scheduled to meet 
with Mark Stephens on that — whatever the day was at 
the time in order to spend some time — not only was 
I there, Dwight Bostwick and Jim Nixon were also 
there. And as 1 recall, we had all - all three of 
us had made arrangements to stay in Washington, 
probably on a Monday, stay in Washington that Monday 
to meet with Mark Stephens because we considered it 
important to the David Hale case. 

And the reason we wanted to meet with 
Stephens is basically to acquire the necessary 
specific knowledge of SBA procedures and everything 
we could learn about small business investment 
companies, and Mark Stephens was very helpful and 
very willing and very gracious in offering to sit 
down and spend as much time as we needed so that he 
could walk us through the procedural and legal steps 
involved. 
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Allen Carver then instructed me to 
interview Mark Stephens and other people at the SBA 
regarding the furnishing of the report to the White 
House counsel’s office. And Allen Carver had made 
arrangements with, I believe, the WMFO, the 
Washington metropolitan field office of the FBI, to 
have an agent present. I didn’t know who the agent 
was going to be. All I knew was there would be an 
FBI agent there. When we went there, that’s the 
first time I met Dana Gillis. 

We then conducted the interviews of Mark 
Stephens, of Marty Techier and John Spotilia, and we 
were basically told that yes, they had recovered the 
documents which were furnished to the White House 
counsel’s folks — to the White House counsel 
people. 

And I remember asking if they had 
determined whether any documents were copied. I was 
told, I believe, by Mark Stephens, in a conversation 
he had with — I want to say Neil Eggleston -- that’s 
his first name — that he had been told that one or 
two documents were copied, but then that the copies 
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were destroyed. 

I don’t know what documents were copied. I 
don’t believe Stephens knew what documents were 
copied. I don’t believe Eggleston told him what 
documents were copied. I remember inquiring of 
Stephens whether he had examined the report and 
documents which were returned to him by the White 
House counsel’s office. He said he had. And in the 
conference room against the wall was a box with the 
documents in them as well as the report. 

And I recall the agent and I required Mark 
Stephens to go through every scrap of paper in the 
box, satisfy himself in our presence that everything 
was there. He did so and told us yes, everything was 
there. 

Q Is there anything else you can recall about 
these interviews? 

A Yes, sir. I remember questioning John 
Spotilia as to how it came about that they were 
contacted by the White House counsel’s office. My 
recollection is what he told me was that he himself 
did not receive the phone call, that an employee of 
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1 the SBA who looks after public affairs, basically 

2 their press person, was contacted, I think. I think 

3 that the SBA’s press officer had been contacted by 

4 somebody at the White House press office, but I’m 

5 not — that’s sort of the impression I have now, but 

6 I’m not 100 percent sure of that, and I think that 

7 the SBA press officer said oh, yes, you can have 

8 anything you want. 

9 Then it somehow wound up that that 

10 determination had to - or was reviewed by John 

1 1 Spotilia, and I believe possibly also by Marty 

12 Techier, who was like the number two person in their 

13 general counsel’s office at SBA. And they both said 

14 yeah, no problem. 

15 I’m trying to remember whether Spotilia ran 

16 that past the commissioner or — 

17 Q The administrator? 

18 A The administrator. I don’t remember 

19 whether he did or not. I sort of have the impression 

20 that he didn’t, but I can’t be certain on that. 

21 Q Now, just to be clear, this report, the 

22 underlying documents, the exhibits, were generated by 
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1 the inspector general of SBA in the course of the 

2 inspector general’s investigation of Capital 

3 Management that later led to the criminal case; is 

4 that correct? 

5 A I believe that’s right. 

6 Q Did Agent Gillis prepare a telex or 302 of 

7 his or her - is it a man or a woman? 

8 A It’s a man. 

9 Q — of his interview or notes of the 

10 interview? 

1 1 A Yes, I’ve seen the 302. 

12 Q It’s a 302 or a telex? 

13 A It’s a 302. 

14 Q Were you personally involved in interviews 

15 of any individuals at the White House concerning this 

16 episode? 

17 A No. 

18 Q Do you know who conducted interviews at the 

19 White House concerning the episode? 

20 A No. 

21 Q Did you ever see any written reports of the 

22 interviews? 
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MR. BEN-VENISTE: You assume that 
interviews took place. 

MR. CHERTOFF: There’s some evidence in the 
record that there were. 

BY MR. CHERTOFF: 

Q Just to change the format of the question, 
did you see any reports of interviews, if any, of 
individuals at the White House? 

A Yes. 

Q Do you remember who was interviewed? 

A I believe -- 

Q Was Mr. Eggleston interviewed? 

A 1 believe Mr. Eggleston was interviewed, 

and for some reason, I believe that Mr. Kennedy was 
also interviewed, and the difficulty I’m having is I 
don’t know why Mr. Kennedy would have been 
interviewed regarding the SBA documents being sent to 
the White House. 

I believe Mr. Kennedy may have been 
interviewed about the telephone discussion he had 
with, I think, Randy Coleman earlier on, but I’m not 
100 percent sure of that now. I’m sorry. 
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Q Do you know whether Mr. Nussbaum was 
interviewed? 

A My recollection was that a determination 
had been made by the FBI not to interview 
Mr. Nussbaum at that time. 

Q Do you know who made that determination? 

A No, I don’t. The impression I have, it was 
somebody at the FBI. 

Q Did you know that Mr. Carver had requested 
that Mr. Nussbaum be interviewed? 

A Yes, I did. 

Q Did you have any discussions with 
Mr. Carver or anybody else concerning why 
Mr. Nussbaum was not interviewed? 

A The only thing I remember about that was 
Mr. Carver basically complaining, I guess, to 
Mr. McDowell that the Bureau was dragging its feet on 
conducting all of the interviews, not just 
Mr. Nussbaum, and I sort of have a faint recollection 
of maybe later on, Mr. Carver complaining to 
Mr. McDowell in my presence that the FBI was holding 
back on the Nussbaum interview. That’s about all I 
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can -- 

Q Do you know whether Mr. Lindsey was 
interviewed? 

A No, I don’t. 

Q Do you know whether Mr. Carver requested 
that Mr. Lindsey be interviewed? 

MR. BEN-VENISTE: Carver was deposed 
yesterday. It seems to me ~ 

MR. CHERTOFF: I’m asking the witness for 

his -- 

MR. BEN-VENISTE: We are far afield of the 

issues - 

THE WITNESS: I don’t recall. 1 just don’t 

know. 

MR. BEN-VENISTE: - involving the 
referrals and the proprieties associated with the 
referrals. We’re now into Capital Management and 
some tangent of Capital Management involving 
Mr. Carver. 

MR. CHERTOFF: I don’t think it’s a 
tangent. But in any case, we have the witness’s 
answer. 
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BY MR. CHERTOFF: 

Q Were you involved in discussions with 
Mr. Kendall concerning obtaining documents belonging 
to the President and First Lady as they related to 
the matters that you were investigating? 

A Yes. 

MR. BEN-VENISTE: Off the record. 

(Discussion off the record.) 

BY MR. CHERTOFF: 

Q Did you personally deal with Mr. Kendall or 
did someone else deal with him from the Department of 
Justice? 

A I understand the question. It’s difficult 
to answer the question the way it’s phrased. I had 
telephone conversations with Mr. Kendall, but I am 
not the only member of the Department of Justice who 
spoke to Mr. Kendall. 

Q What were your telephone conversations with 
Mr. Kendall? 

A Basically, about production of documents 
pursuant to a grand jury subpoena which had been 
issued to Mr. Kendall and to the law firm of 
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Williams & Connolly. 

Q And what did he say and what did you say? 

A Let me back up here, if I may. There was 
more than one discussion between Mr. Kendall and me 
and these were all telephone discussions. There were 
at least two telephone discussions, and I want to say 
probably more than two, three or four possibly. The 
discussions focused on the scope of the subpoena, the 
time and method of production of the documents 
described in the subpoena, and the completeness of 
any production to be made. I suppose, really, that 
last part falls within the first part, being the 
scope itself. 

Q Turning to those topics, what was said 
about them? What was the discussion? 

A I may be overly cautious here. I want to 
answer the question, and 1 will try to do it as best 
as I can, but I may have to be somewhat generic, and 
I say it for this reason. I’m a little concerned 
about Rule 60 of the Federal Rules of Criminal 
Procedure, and I get goosey when I get into these 
type of situations. 
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MR. BEN-VENISTE: Let me interrupt for a 
second, too, and inquire as to what relevance these 
conversations have to the areas under investigation. 

MR. CHERTOFF: Well, I don’t really want to 
get into the actual documents that were produced. I 
was going to inquire about discussions concerning 
whether things ought to be obtained by subpoena or 
not. 

Do you have an objection to the scope? 

MR. BEN-VENISTE: I was just wondering 
where this fits into our resolution. 

MR. CHERTOFF: Well, I think it has to do 
with the issue of the handling of the referrals, 
since these are — I guess I could lay the foundation 
by saying the subpoena was issued pursuant to the 
investigation. 

MR. BEN-VENISTE: The suggestion being that 
somehow it was improper to either issue a subpoena or 
discuss the — 

MR. CHERTOFF: Richard, I’m not making a 
suggestion. I’m asking the question. 

MR. BEN-VENISTE: 1 wonder what the 
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1 relevance is. 

2 MR. CHERTOFF: The relevance is we’re 

3 exploring the handling of the investigation of the 

4 referrals. I’m not saying that there’s anything 

5 untoward that happened. I’m just saying that since 

6 we have Mr. Mackay here, and he was involved in this, 

7 I would like to find out what conversations there 

8 were about the nature in which the documents ought to 

9 be obtained and how they were physically transferred. 

10 MR. BEN-VEN1STE: If that has nothing to do 

1 1 with any improprieties or remotely connected with any 

12 improprieties, unless you’re suggesting a theory, I’d 

13 like to know it. If you’re suggesting that the 

14 Department of Justice acted improperly in connection 

15 with its investigation, then I suppose that would fit 

16 within the scope of the resolution, and I’d like to 

17 know that so we can be prepared in going forward with 

1 8 our questioning to cover that area. 

19 If there is no suggestion of impropriety, 

20 then my concern is that in view of your memos to me 

21 about the number of witnesses, particularly those who 

22 have been deposed and how much time that’s taking the 
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1 committee, 1 just question whether we ought to get 

2 off into these kinds of tangents. 

3 MR. CHERTOFF: I’m not suggesting any 

4 impropriety by anybody. A question has been raised, 

5 or I’ve seen questions raised from time to time 

6 concerning why it was that a subpoena was issued or 

7 at whose insistence a decision was made to broaden 

8 the subpoena. 

9 And I’m not suggesting that there was 

10 anything improper or improper about a subpoena being 

1 1 brought. I’m simply trying to develop whether 

12 there’s a factual basis to raise the question, 

13 whether someone suggested the subpoena be brought and 

14 what the reason was. 

15 MR. BEN-VENISTE: This would fit into the 

16 question of whether there was some impropriety. 

17 MR. CHERTOFF: Any time we look at any 

18 issue with the referrals or the handling of the 

19 investigation up to the point that Mr. Fiske was 

20 appointed, that’s the question. We don’t begin by 

21 saying there was an impropriety. We begin by looking 

22 at the facts and getting the facts and maybe the 
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answer was all according to Hoyle and it’s not 
particularly interesting. 

I’m puzzled because this came up in the 
deposition yesterday and I didn’t hear an objection 
to it. 

MR. BEN-VENISTE: Which deposition was it? 

MR. CHERTOFF: Mr. Carver. So it didn’t 
seem to me there was an issue about it. I’m willing 
to drop it, frankly. I don’t have a strong feeling 
about it. 

BY MR. CHERTOFF: 

Q There was one question I want to ask about 
the manner in which the documents were physically 
obtained. 

(Pause.) 

I just have a couple of questions relating 
to the manner in which documents were received. Let 
me show you, first of all, Exhibit DBM 128 for 
identification, which is also, I think, marked with a 
general production number 4339 for identification. 

Is this a set of notes in your handwriting? 

A That’s my handwriting. 
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Q Can you read the date? 

A Something 28/93. Just a second. It 
doesn’t show up on here, but I know what it is. It’s 
12/28/93. 

Q To what does this set of notes refer? 

A This refers -- well, I assume you’re 
getting to the notation ”4:35,” which would be the 
time of day, 4:35 in the afternoon, ”CF meeting call 
from Kendall," David Kendall. "Intends to cover, 
understands scope of subpoena" -- covers, okay. It’s 
been redacted here. "Can’t produce this week. Has 
to review all files, three miracle boxes, but will 
turn over everything. Expects we’ll be close to 1/18 
return date, but will have better handle by early 
next week." 

Q Now, I’m going to show you 4340 for 
identification and ask you, is that the second page 
of that same set of notes, just for completeness? 

A My guess is yes. 

Q And is there a little numeral 2 at the top? 

A Yes. 

Q Could you read the remainder of that? 
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A It’s either "requires” or "requests" - I 
think it’s probably "requires," but I’m not sure - 
subpoena because of fear of leaks. Represents 
newspaper reporters. Wants to maintain contact." 

Q The reference to — this portion of the 
notes you’ve read, is this your notation of a 
telephone call with Mr. Kendall? 

A Yes. 

Q What is the reference to "three miracle 
boxes"? 

A If you’ll notice, the word "miracle" is in 
quotes, and the reason is that is his word. I’ve 
never heard the expression before in describing a 
box. He was trying to convey to me the size of the 
box by calling it a miracle box. I still have no 
idea what he was talking about. 

Q Neither do I. 

A That’s what that means. 

Q The last phrase on the second page, can you 
read that again, "wants to maintain contact," what 
did that refer to? 

A He wanted to maintain contact between us 
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and him. This was the first conversation I had had 
with David Kendall. I can tell you all about how it 
came about, if you want. 

Q I think Mr. Ben-Veniste has raised an 
objection. 

MR. BEN-VENISTE: I’ve raised an inquiry. 

BY MR. CHERTOFF: 

Q Did there come a time, during the period of 
time you were still involved in supervising the case 
before Mr. Fiske took over the case, that you 
received word that, in fact, documents were either 
going to be delivered or to be picked up? 

A Yes. 

Q And which was it, to be delivered or picked 

up? 

A What had happened was, there was a partial 
production of the documents. And I think - I was in 
Little Rock at the time. The documents were to be 
picked up at the offices of Williams & Connolly here 
in Washington by some FBI agents and transported to 
Little Rock. 

Now, for some reason, I want to say that 
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there were five boxes of documents picked up, not 
three, and they were actually flown to Little Rock on 
an FBI airplane the same day they were picked up, and 
it was on a Friday because I remember staying in 
Little Rock that weekend going into the FBI offices 
on Saturday and seeing the boxes. 

Q Was there a point where you yourself made a 
request to go over and be present when documents were 
picked up from Williams & Connolly? 

A Yes. 

Q When was that? 

A Well, what had happened was, the return 
date on the grand jury subpoena was January the 
18th. And one of the topics that I was discussing 
with David Kendall from time to time in our telephone 
conversations was whether or not we could have an 
earlier production. We weren’t entitled to it, and I 
remember him telling me well, he didn’t know. He 
still had a review of the documents and copies and so 
on and so on. 

And some of our other discussions involved 
his understanding as to the scope of the subpoena and 
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what documents would be covered, what documents would 
be produced, what documents would be withheld. 

Well, this came in — this discussion about 
the withholding of certain documents occurred in a 
later conversation I had had. It did not occur in my 
initial December 28th conversation with David 
Kendall. It occurred in a later conversation, 
probably in early January, probably right after the 
New Year. 

There was a great deal of confusion over 
the scope or completeness of the production that was 
going to be made. There were suggestions that we 
issue an additional subpoena. 

Q Whose suggestions? 

A They were probably more than suggestions. 

They were almost directives by Carver and I think 
Jerry McDowell And the only thing I remember 
telling them is that it would be — in my opinion, at 
least, it would be premature to issue an additional 
subpoena at that time because the return date for the 
original subpoena hadn’t yet/occurred. 

And my recommendation was let’s wait and 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2170 


57 

see what we get. If after we get everything we have 
reason to believe that documents were being withheld, 
we will then issue an additional subpoena. But I 
remember my thinking at the time was that if, in 
fact, we were going to have to issue an additional 
subpoena, I want it to be as fact specific as 
possible. And my thinking was one of the ways to do 
that, take what they give us, go through that and see 
if we can determine if things are missing so we can 
be more specific in issuing an additional subpoena. 

Allen Carver, maybe either at that time or 
shortly thereafter, said all right, Kendall’s making 
arrangements or has made arrangements for agents to 
go over to his office like the 13th of January - I 
don’t know what the date was now — to pick up the 
remaining documents. And Allen Carver said I want 
you to go with him, and I want you to interview David 
Kendall, and I want you to interview him with these 
agents there specifically about the question of the 
completeness of the production. The issues involved 
very simply were claims of privilege as to some 
documents. 
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There was, in my mind, some confusion, and 
I think a great deal of misunderstanding as to 
whether David Kendall was going to, in fact, assert a 
privilege with respect to some of the documents. We 
had a number of discussions about that. And at one 
point I had the impression that he wasn’t going to 
assert a privilege, and another point I had the 
impression that he might assert a privilege. At 
another point, I had the impression that he reserved 
the right to assert a privilege. It was very murky. 

That’s the purpose of my going there, was 
to basically interview David Kendall concerning the 
specificity and completeness of the production, and I 
was instructed to do that with FBI agents present, 
presumably so they could prepare 302s of that 
interview, and furthermore, the agents themselves 
would participate in conducting the interview with 
David Kendall. 

I was later informed by Allen Carver not to 
go because by that time the determination had been 
made to appoint a special counsel. I don’t believe 
that Robert Fiske had been identified yet. We were 
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still responsible for the investigation until such 
time that an independent counsel came on board. I 
don’t believe Robert Fiske had yet been named, but 
everybody - I shouldn’t say everybody, but I think 
there was a common belief that is that the identity 
and appointment of the independent counsel would be 
imminent. 

At any rate, that being the backdrop, I was 
basically instructed by Mr. Carver not to go to the 
production ~ to David Kendall’s office when the 
documents were produced, and I should contact or 
communicate this information to the agents. 

And I remember Dana Gillis was one of the 
agents who was scheduled to attend that session, and 
I remember talking to Dana Gillis and saying I’m not 
going, and furthermore, I’ve been instructed to tell 
you that when you and the other agents go over there 
to pick up the records, you’re not to interview 
Kendall. That was that. 

Q And your understanding of the reason for 
the change was because at that point, a decision had 
been made to bring Mr. Fiske on and the view was he 
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ought to make decisions about that kind of thing? 

A Exactly. That’s the impression 1 had. In 
other words, I don’t think we knew Robert Fiske was 
the person, but we knew that somebody was going to be 
assuming that role, and the reasoning at the 
department, at least by Carver and others, was let’s 
not muddy up the waters. It’s going to be somebody 
else’s responsibility. Let’s don’t go — let’s not 
go blundering in there and do anything. 

MR. CHERTOFF: I’d like to get this marked 
as Exhibit DBM 1, if I may. 

(DBM Exhibit 1 identified.) 

BY MR. CHERTOFF: 

Q For the record, DBM 1 is a copy of the 
House deposition in the matter of Madison Guaranty 
Savings & Loan of Donald Bruce Mackay. 

Mr. Mackay, have you had an opportunity 
previously to see the transcript of your deposition 
given to the House staff? 

A I’ve seen a copy of this. And I also had 
an opportunity to look through it. I have made 
little pencil notations in portions of it where there 
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are misspellings of names, nothing of substance at 
all. 

Q There’s no material mistake? 

A No, there are no material misstatements. 

MR. SGRO: Although at this point, if we 
can reserve DBM 2 for the errata sheet. 

MR. CHERTOFF: I was going to say if and 
when you append an errata sheet, that we append it to 
the record as Exhibit 2. 

(DBM Exhibit 2 identified.) 

MR. CHERTOFF: I have nothing further. 

MR. BEN-VENISTE: Why don’t we take a short 
break, and we’ll use the time until lunch. 

(Recess.) 

EXAMINATION 

BY MR. BEN-VENISTE: 

Q Mr. Mackay, I’d like to spend a little time 
with respect to your background because I noticed in 
the deposition taken by the majority staff on the 
House side that there seemed to be some implication 
that you were not an experienced prosecutor and you 

didn’t have the background sufficient to be given the 
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responsibility of the Hale investigation. So I’d 
like to go back over your background, if we might. 

MR. CHERTOFF: Just for the record, I want 
to - I disagree with the characterization. I didn’t 
draw that implication from the House deposition, nor 
is there any doubt in my mind that you’re an 
experienced prosecutor. I don’t object to you asking 
the questions. 

I think, though, putting on the record 
counsel’s opinion about other proceedings is probably 
not appropriate. 

MR. BEN-VENISTE: I think those questions, 
both of Mr. Mackay, but to a larger extent of others 
at the Department of Justice, will speak for 
themselves in that regard. 

BY MR. BEN-VENISTE: 

Q You indicated that you were a U.S. Attorney 
in the Southern District of Illinois, and I’d like to 
fill that out. For how long a period of time were 
you U.S. Attorney? 

A Almost six years. 

Q And prior to that, you had had experience 
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in criminal law, had you not? 

A Yes. 

Q And could you kind of describe your 
pre-U.S. Attorney history, which, as 1 understand it, 
was from 1971 through 1977? 

A Correct. In 1963, in the summer, upon 
graduating law school and passing the Illinois Bar 
examination, I took a job as an assistant state’s 
attorney of McLean County, Illinois. The county seat 
is Bloomington. There I prosecuted misdemeanors. I 
handled juvenile — the juvenile court docket, and I 
did some felony prosecution. I held that position 
for approximately two years. 

I then left the state’s attorney’s office 
and went into private practice in Bloomington, 

Illinois. In, I believe, December of 1964, I was 
appointed as the public defender of McLean County, 

Illinois. At that time it was a part-time position. 

I was therefore able to maintain a part-time private 
practice. 

Q And without going into great detail, is it 
fair to say that you handled a number of criminal 
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cases as principal trial lawyer? 

A Yes. 

Q And thereafter, did you go right to the 
U.S. Attorney’s office? 

A Yes. 

Q And who appointed you as U.S. Attorney? 

A President Richard Nixon. 

Q And you served through Richard Nixon’s 

administration and into the Ford administration; is 
that correct? 

A Yes. 

Q And you resigned, more or less coincident, 
with the end of the Ford administration? 

A Correct. 

Q And as United States Attorney, how many 
lawyers did you supervise? 

A Four. 

Q Were you involved hands-on in a wide 
variety of federal criminal prosecutions — 

A Yes. 

Q — over that six-year period? 

A Yes. 
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Q And did you have contact with the 
Department of Justice, and were you familiar with the 
workings of the Department of Justice as they related 
to United States Attorneys in the field? 

A Yes. 

Q And you indicated that you have been with 
the fraud section of the Department of Justice for 
approximately four years now. 

A Yes. 

Q What were the circumstances under which you 
joined the fraud section? 

A I wanted to basically return to trial work 
as a criminal prosecutor. 

Q And who hired you? 

A Well, at the time that I went to work in 
the fraud section, the chief of the fraud section was 
Larry Urgenson. I believe he was the individual who 
had the authority to hire me and did so. 

Q And did you interview with others in the 
fraud section? 

A Yes. I interviewed with Donald Foster who 
was the deputy chief of the fraud section in charge 
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of administrations. 1 also interviewed with John 
Arterberry, who was the deputy chief for financial 
institution and securities fraud, and I also 
interviewed with Allen Carver, who was the principal 
deputy chief of the fraud section. 

Q And is it fair to say that subsequent to 
the time that you were hired and for the two years or 
so prior to the time that you were assigned to the 
Arkansas matter about which you’ve given testimony, 
that you worked closely with Mr. Arterberry and 
Mr. Carver? 

A Primarily with Mr. Arterberry and not so 
much with Mr. Carver. 

Q But it was -- strike that. 

You mentioned that prior to actually being 
assigned the case, you were given a heads-up that 
there might be a recusal, either partial or complete, 
and that might result in the Department of Justice 
taking over an investigation; is that correct? 

A Yes. 

Q Now, were you told in substance about the 
time you were advised of the possibility of the 
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recusal that there had been another earlier case 
involving Madison Bank that the prior U.S. Attorney 
thought was a BS case? 

A Yes. 

Q Was that the term that was used? 

A No, that was not the term that was used by 
Mr. Carver. That is my own shorthand. 

Q And do you recall what Mr. Carver told you 
about the circumstances of the prior consideration of 
the Madison case? 

A Essentially, that the United States 
Attorney’s office in Little Rock, as well as the FBI 
in Little Rock, had received a referral from the RTC 
involving Madison Guaranty, and essentially didn’t 
feel that the case had prosecutive merit. 

Q Was there anything else that was mentioned 
at that time in terms of the person who was 
responsible for referring the case from the RTC? 

A No. 

Q Now, at about the time that you were first 
made aware of this situation involving a possible 
Arkansas recusal, were you also advised that 
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information had been received from a New York Times 
reporter in some context? 

A Yes. 

Q And at that time, did you understand that 
there were two sources of information being conveyed 
to the Justice Department, one from a New York Times 
reporter, and another from an individual at the 
Justice Department named Irv Nathan? 

A Yes. 

Q And could you tell us how you learned and 
what you learned about that? 

A Well, what that involved was Allen Carver 
communicating to me that there were two sources of 
information regarding assertions by David Hale that 
the President was involved in some questionable 
transactions concerning loans to the Whitewater 
Development Corporation. 

I was told that a reporter for The New York 
Times was one of the sources of the information, and 
the impression I got was either David Hale or David 
Hale’s lawyer were communicating with the reporter 
from The New York Times. I was also told that there 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2176 


69 

was yet another source who was providing essentially 
the same information to Irv Nathan and that we didn’t 
know the identity of that other source. I later 
learned, not at that meeting, but sometime 
thereafter, that Irv Nathan’s source was, in fact, 
the New York reporter. 

Q And would that be Jeff Gerth? 

A Gerth or Garth, yes. 

Q Did you ever talk to Mr. Nathan about this? 

A No. 

Q What did you understand that the reporter 
had told Mr. Nathan? 

A My understanding was that the reporter had 
told Mr. Nathan that David Hale had told the reporter 
that President Clinton was involved in putting 
pressure on David Hale to persuade David Hale to 
loan, I believe, $300,000 from his small business 
investment company to the Whitewater Development 
Company; that James McDougal, who was at the time the 
president or CEO of Madison Guaranty, was also 
involved somehow in this transaction. It wasn’t very 
clear to me just how this all supposedly took place. 
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I remember being told that there were allegations, 
that there was a meeting. 

Q Was this all from the same initial 
conversation? 

A Yes. There were allegations made, 
presumably by David Hale that there was a meeting at 
James McDougal’s office, and that the participants in 
the meeting were James McDougal, President Clinton 
and David Hale. And for some reason, I also remember 
being told that David Hale claimed that he, David 
Hale, was driven to the meeting in a sheriffs squad 
car. 

It was further related that at the meeting, 

Mr. Clinton told David Hale that he, David Hale, 
needed to loan 300 -- through his small business 
investment company, that David Hale was expected to 
pump $300,000 into the Whitewater Development 
Corporation. And I was also told that Mr. Clinton 
and Mr. McDougal were partners in the Whitewater 
Development Corporation, the suggestion being that 
they both personally benefited from the infusion — 
from an infusion of $300,000 into Whitewater. 
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Q Was there any elaboration of what kind of 
pressure or what was said to pressure Hale? 

A Not really any elaboration on that. I 
think the approach — keep in mind, this is the third 
and fourth hand hearsay. 

Q This is coming to you from Mr. Carver — 

A Right. 

Q — via Mr. Nathan — 

A Right. 

Q - from this newspaper reporter who claimed 
to have spoken directly with Mr. Hale? 

A Yeah, either Hale or possibly Hale’s 
lawyer. I’m a little fuzzy on that. The impression 
I had was that if there was any - the pressure was 
very subtle, if there was pressure. There were no 
threats. It was more or less presented as something 
which was necessary to bail out Whitewater 
development financially and that Hale was being asked 
to do this for the good of the cause. 

Q Did Mr. Carver indicate to you how long 
this conversation lasted between Mr. Nathan and the 
newspaper reporter as yet unidentified? 
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A I think at that time I had been told the 
name of the reporter. I just didn’t remember it 
until you mentioned it. No, Mr. Carver did not 
elaborate at all on any of the discussions between 
Irv Nathan and Jeff Gerth. 

Q Did you and Mr. Carver discuss whether 
Mr. Hale or his attorney had made a proffer along the 
lines of the information you had learned the reporter 
was telling Mr. Nathan up to that point? 

A I can’t be sure of this. All I know is 
that 1 did acquire information at some point in time 
very early on that Randy Coleman, Mr. Hale’s lawyer, 
had expressed an interest in making a proffer to the 
United States Attorney in the Eastern District of 
Arkansas. 1 can’t say for certain that I was told 
that by Mr. Carver at this early meeting. It’s 
entirely possible. 1 just really don’t - I know I 
learned it, but I can’t tell you when. 

MR. BEN-VENISTE: We’ll try to refresh your 
recollection when we resume after the luncheon 
break. 

(Whereupon, at 12:30 p.m., the deposition 
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was recessed, to be reconvened at 1:30 p.m. this same 
day.) 
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AFTERNOON SESSION (1:59 p.m.) 

Whereupon, 

DONALD B. MACKAY 

resumed the stand and, having been previously duly 
sworn, was examined and testified further as follows: 
EXAMINATION (Continued) 

BY MR. BEN-VENISTE: 

Q Where we left off, we were talking about 
the approach that had been made to Mr. Nathan by 
Mr. Gerth from The New York Times. It wasn’t 
suggested, was it, that Mr. Nathan was providing any 
information to The New York Times, was it? 

A No. 

Q Did you determine, then — strike that. 

It’s somewhat unusual, is it not, for the 
newspaper to become a source which a prosecutor keeps 
as a confidential source. Isn’t that so? 

A It’s difficult for me to characterize 
anything as unusual. 

Q Had you ever told anyone at the Department 
of Justice that you had received information from a 
confidential source when it was a newspaper report? 
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A No. 

Q Is it the case that Mr. Nathan did not 
reveal who his source was for some time? 

A I don’t know. 

Q Did you determine what the purpose was, as 
far as Mr. Nathan or Mr. Carver could puzzle out, as 
to why a reporter for The New York Times was 
transmitting this kind of information to the 
Department of Justice? 

A No, there was never really any discussion. 

Q Did you ever discuss with colleagues at the 
Justice Department or indeed with Mr. Coleman how it 
came to be that instead of making a proffer to the 
Department of Justice directly or to the FBI 
directly, he chose to make this information known to 
a reporter for The New York Times? 

A My understanding is, and once again, I 
can’t say that this was information which was 
conveyed to me at that first meeting with Allen 
Carver, but my general understanding of the entire 
situation is that Mr. Coleman attempted to negotiate 
a proffer with the United States Attorney’s office in 
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the Eastern District of Arkansas and was unsuccessful 
in obtaining the terms that he wanted. 

Q So that you then concluded that this was a 
part of a negotiating strategy by Mr. Coleman to 
force the prosecutor’s hand? 

A Yes. 

Q And when you talk about what his strategy 
was previously in terms of negotiating a proffer, is 
it correct that Mr. Coleman’s position, as you were 
advised, with the Arkansas U.S. Attorney’s office, 
was that he was not going to provide any information 
or information unless it was under terms where he 
would either get immunity or a misdemeanor? 

A That’s correct. 

Q And when you came into the case, it was 
necessary that you first obtain as much information 
as possible about the facts underlying the violation 
or the alleged violation; correct? 

A Yes. 

Q And at the time you formally came into the 
picture, an indictment had returned already? 

A As to David Hale, yes. 
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Q Right now — 

A We’re talking about the Hale case, I 
assume. 

Q Right. In evaluating whether to enter into 
a plea agreement, what is the normal process that one 
goes through as a prosecutor? 

A Well, first evaluating the strength of your 
own case in terms of the applicable law, the facts, 
the availability and credibility of witnesses, 
determining if there are inconsistencies between what 
witnesses say, determining the extent to which a 
witness may be corroborated by, say, documentary 
evidence or other witnesses. 

Q And it would stand to reason that the 
stronger the case, as you evaluate it, the less 
inclined one would be willing to make concessions 
regarding the eventual penalty that the defendant 
would face? 

A I think that’s a fair statement, yes. 

Q And on the basis of your evaluation of the 
strength of the case, did you have any question but 
that this was a strong case against Mr. Hale? 
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A If you could accept at face value all of 
the allegations contained in the indictments, your 
inclination would be to conclude that it is a strong 
prosecutable case. 

Q And were you in a position to make that 
kind of evaluation by the time that you were 
negotiating with Mr. Coleman over a possible 
disposition of the case? 

A Yes. 

Q And did you have some - let me put it a 
different way. 

Did Mr. Coleman argue to you to receive 
consideration on behalf of Hale in this negotiating 
process on the basis of the fact that he didn’t 
believe it was a strong case against his client? 

A No, Mr. Hale never discussed the merits of 
the case. 

Q Mr. Coleman. 

A Mr. Coleman, I’m sorry. Mr. Coleman never 

discussed the merits of the case. 

Q 1 take it it led you to conclude that from 
the standpoint from the first leg of this stool in 
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evaluating what kind of plea agreement if any to 
enter into, the strength of your case was not an 
issue? 

A That’s incorrect. There were multiple 
problems with the indictment. There were multiple 
problems with the case, with the way it was indicted, 
with the quantum of proof that was available, with 
the form of evidence available and quite frankly, 
with the thoroughness of the investigation that the 
FBI did pre-indictment. The indictment itself was 
fatally defective on its face of one count because it 
was time-barred. 

The indictment charged multiple 
conspiracies. I was persuaded, after reviewing all 
of the facts and the documents, as well as the 
applicable law — I was persuaded as a matter of law 
that we were dealing with a single conspiracy and not 
multiple conspiracies. 

Q In terms of the strength of the single 
conspiracy case, did you have some question about 
whether you would be able to make such a case? 

A The problems arose with respect to making 
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or establishing necessary links in a chain of 
events. In order to establish these links, 
considering the then-present state of the 
investigation, we were required to make assumptions, 
and I don’t like to make assumptions, particularly as 
a prosecutor, and it’s not appropriate. 

I mean, I have to say that in general, the 
case was not thoroughly investigated by the FBI. In 
my opinion, the case should not have been indicted 
when it was. 

Q You mentioned that one of the charges was 
time-barred. 

A Right. 

Q When did the statute run? 

A I don’t remember any of that now. I 
remember looking at one of the counts in the 
indictment and looking at a date in that count and 
saying if that is the correct date, the statute has 
already expired, so I made — 

Q There was some time pressure associated 
with bringing this indictment? 

A No. 
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Q There wasn’t? 

A The date mentioned in that particular count 
of the indictment had been time-barred for several 
months before the indictment was brought. It was 
just a wrong date. 

Q This was not the subject of discussion with 
Coleman? 

A No. 

Q What are the other things that you 
evaluated besides the strength of the case? 

A What I call jury nullification, and that is 
the nature of the offense itself. Is it something 
that would appear to a jury to be super technical? 

Are we dealing with a fact situation where there is 
no identifiable victim? Are we dealing with a fact 
situation where, even if there is an identifiable 
victim, there is no economic loss sustained by the 
victim? 

Q And on this issue, were there questions 
about possible jury nullification? 

A No. 

Q So this was not a factor? 
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A No, that was not a factor. 

Q What other factors would you use? 

A Whether or not a defendant would be able to 
successfully mount a defense that he or she lacked 
the requisite criminal intent. 

Q It’s sort of a subpart of the strength of 
the case, but if you would treat it as a separate 
issue, how would you come out on that — or how did 
you come out on that? 

A I would say with respect to the specific 
intent element, once again, we came out — I 
shouldn’t say once again — our evaluation was that 
David Hale would have a difficult time in negating 
intent. 

Might I mention something here by way of 
explanation or clarification? 

Q Sure. 

A There were two other individuals named in 
the indictment as codefendants. The strength of the 
case as to each of these codefendants was not 
necessarily the same as it was with respect to David 
Hale. 
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Q Let’s focus on this. He was the only one, 
to your knowledge - perhaps you can correct me if 
I’m operating under a misperception - that had 
information relating to President Clinton? 

A That’s correct. What part of my thought 
process was, that if there are weak defendants in the 
case, the overall effect can be to drag down the 
strong case. I mean, that was one of our 
considerations. It was not an overwhelming 
consideration, but by the same token, it was a matter 
that gave us some concern. 

Q Was there anything else that went into the 
mix? 

A Well, certainly -- to make specific 
reference to this situation, rather than talking in 
the abstract. When a prosecutor is faced with a 
situation where a defendant represents through 
counsel that he or she has information concerning 
wrongdoing by other people, and that that defendant 
is willing to furnish that information and be 
cooperative with the government in an investigation 
into the conduct of others and possibly prosecution 
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of others, that is, in my view, an appropriate 
consideration in the overall determination as to 
whether or not a plea arrangement should be entered 
into and under what terms. 

Q Now, to come back to the history of plea 
negotiations that preceded your act of involvement in 
the case, were you furnished with correspondence 
between the U.S. Attorney’s office and Mr. Coleman on 
behalf of Mr. Hale that preceded your involvement in 
the case? 

A Yes. 

Q Did you learn at some point that either 
Mr. Jackson or Ms. Casey or someone else in her 
office had suggested to Mr. Coleman that he ought to 
make a proffer to an FBI agent with respect to any 
information that Mr. Hale was prepared to give as 
part of a plea negotiation? 

A Yes. 

MR. GICALE: I’m sorry? 

THE WITNESS: Yes. 

BY MR. BEN-VENISTE: 

Q And what did you understand Mr. Coleman — 
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was that before or after The New York Times incident? 

MR. GICALE: Which New York Times reference 
are we talking about? Richard, I’m sorry. 

MR. BEN-VENISTE: "The New York Times 
incident" means the contact by Mr. Gerth. 

THE WITNESS: I don’t know how to answer 
the question, and the reason is, I don’t know when 
Mr. Hale or Mr. Coleman spoke with Mr. Gerth, nor do 
I have any independent recollection as to the date or 
dates upon which Mr. Coleman communicated with the 
United States Attorney’s office in Little Rock 
regarding proffers. 

I do know that there was more than one 
contact between Mr. Coleman and the United States 
Attorney’s office in Little Rock regarding a 
disposition of the Hale case and regarding the 
suggestion that Mr. Hale would furnish information 
concerning President Clinton. But I don’t know, and 
I have no independent recall of the dates of those 
contacts. 

BY MR. BEN-VENISTE: 

Q Let me show you what has been Bates stamped 
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DPB 47, which is a letter from Paula Casey to Randy 
Coleman and see whether that might refresh your 
recollection. 

A Yes. 

Q And how does that refresh your 
recollection? 

A Well, this letter is dated September the 
16th of 1993. My recollection is my meeting with 
Allen Carver, when he told me about The New York 
Times, was about the same time, maybe a week or so 
earlier than this. I can’t be more specific than 
that. So I would have to say I’m still unable to 
tell you whether the September 16, 1993 letter 
preceded Coleman’s or Hale’s contact with Gerth. I 
just don’t know. 

Q Does it indicate in that letter that there 
has been a request by the U.S. Attorney’s office to 
have Mr. Coleman have his client make a proffer to 
the FBI? 

A Right. 

Q And it’s reflected that Mr. Coleman has 
declined to do that? 
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A Yes. 

Q Do you recall that it was Mr. Coleman’s 
view that he wished the U.S. Attorney’s office to 
advise him that if he were to make a proffer, that 
the U.S. Attorney’s office consider a grant of 
immunity? 

A That’s right. 

Q And in your view, is there any circumstance 
under which a grant of immunity would be provided 
against a person for whom a case had been assembled 
without that person providing a proffer? 

A No. 

Q And so was it your view that at that point, 
the U.S. Attorney’s office and Mr. Coleman, on behalf 
of Mr. Hale, were at an impasse? 

A Yes. 

Q And when you came into the picture after 
familiarizing yourself with the facts, you’ve 
indicated that you had conversations, some face to 
face and some by telephone, on the subject of an 
appropriate plea agreement with Mr. Coleman. 

A Let me clarify that. The focus of the 
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discussions that I had with Mr. Coleman was on a 
proffer and not specifically a plea agreement, 
although I will say that ordinarily, a proffer would 
be taken in the context of a plea agreement. But we 
hadn’t reached the point where we were talking about 
structuring the language of a plea agreement. We 
were limiting our discussions to the terms and 
conditions of a proffer. 

Q Let me go back to around the time that you 
were formally assigned to the case and ask whether at 
some point you asked Paula Casey to summarize the 
state of plea negotiations that her office had had 
with Mr. Coleman. 

A Yes. 

Q And let me show you what has been Bates 
stamped as TEAM 642. 

MR. SGRO: It will be easier for the 
purposes of the record to use the Bates stamp numbers 
at the bottom of the page, which you have that begin 
with zero and move forward. 

BY MR. BEN-VENISTE: 

Q All right, I’ll do that for the Justice 
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Department Bates stamp, 016574, which is a 
November 9, 1993 memo to you from Paula Casey. 

What did you understand the status of the 
negotiations to be at that point? 

A Well, this is a memorandum which I had 
asked Paula Casey to prepare and submit to me. In 
the memorandum, she indicates that on November the 
8th of 1993, after having received a letter from 
Mr. Coleman, that she had been telephonically 
contacted by Coleman and told, one, that Hale was 
willing to plead to a two-year substantive felony; 
two, that the government would make a motion for a — 
or a 5K1 motion; three, that the government would not 
file any further charges against Hale, including tax 
charges; four, that the government would make a 
recommendation on sentencing; five, that Hale would 
not be restricted in participating in Congressional 
inquiries; and six, that Steve Irons, who was a 
supervisory special agent in Little Rock, would be 
involved in further investigations and prosecutions 
by the government. 

Q And she included in that memo a letter that 
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she had received from Mr. Coleman dated November 8, 

1993 - 

A Right. 

Q -- which has been marked 016474; is that 
correct, sir? 

A Yes, sir. 

Q In terms of the proposal that Mr. Coleman 
was making as of that point, can you compare that 
with the status of your negotiations at the time that 
you were relieved of responsibility for the Hale 
matter? 

A We were at that time still talking with 
Mr. Coleman about the terms of a proffer by his 
client. 

Q So two months had gone by? 

A Whatever. 

Q Roughly speaking? 

A That 5 s approximately right. 

Q And what terms were you asking for at that 
point, and what was Mr. Coleman asking for? 

A Mr. Coleman was still asking for advanced 
assurance from the government that we would either 
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immunize his client or put a cap on a sentencing 
recommendation. And my recollection is, that what 
Mr. Coleman was pushing for is that we give his 
client complete immunity and drop the case against 
him, in effect. 

Q In return for -- 

A In return for him coming in and telling us 
everything he knew. 

Q And that was without even making the 
proffer — that is in return for agreeing to make a 
proffer, he wanted the government to agree that 
Mr. Hale be immunized from prosecution. You mean use 
immunity or you mean transactional immunity? 

A There is no transactional immunity in the 
federal system anymore. It was repealed 20 years ago 
or more. 

Q I’d have to direct you to the agreement 
that was made with Mr. Hale to see how -- 

A I have not seen that agreement. All I know 
is that the only ~ 

Q — how that repeal works in that case. But 
he was asking for - are you saying he was asking for 

92 

immunity and it was understood it was use immunity 
and he still could be prosecuted? 

A No, I’m not saying that at all. 

Mr. Coleman — let me rephrase that. We had 
essentially conveyed to Mr. Coleman that we were not 
going to buy a pig and a poke. 

Q Maybe you could explain to me what a poke 
is because I’ve never, in all the years I’ve been 
using that expression, known what a poke is. 

A I don’t either. 

Q So it’s not a Midwest term. We have to go 
down to someone from the South. I’m sure we’re going 
to find it. 

MR. GICALE: Off the record. 

(Discussion off the record.) 

BY MR. BEN-VENISTE: 

Q When we went off the record, you weren’t 
going to buy a pig and a poke. 

A The situation was this. You have Randy 
Coleman and his client, David Hale, and Randy Coleman 
saying to us look, my client has all sorts of great 
information that he can give you, but we want 
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something in return. And we want — whatever it is 
we want in return, we want the commitment from you 
before we tell you what it is we know. 

Our position was essentially we’re not 
interested in that kind of an arrangement. 

Obviously, if we had our way, your client would come 
in and tell us everything we know and we’d decide if 
we want to do a deal. That’s not fair to him. 

That’s why we have proffers. It allows a 
witness or defendant to come in and tell the 
government in a proffer session what it is that he 
knows, the agreement being that the government will 
not use anything that person says in the proffer 
session against that person, other than for perjury 
or lying. 

And we were simply trying to suggest to 
Mr. Coleman that the only way we would be able to 
reach an accommodation with him is if he produces his 
client for a proffer where we’re permitted to make 
inquiries of that. In our written proffer 
presentation to Mr. Coleman, we also included what we 
call a derivative use provision, meaning that the 
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government would be free to use any information it 
derived from his client in a prosecution of his 
client. 

Q Is that the standard proffer agreement? 

A Yes, that’s the standard proffer agreement, 
and it’s also fairly common for defense counsel to 
express the fact that they feel uncomfortable with 
the derivative use language. The reason we put 
derivative use language in our proffer is to avoid 
casting our problems later on if the thing doesn’t 
work out. 

Q That would mean to put the added burden on 
the government to prove that nothing that had found 
its way into the prosecution of the defendant had 
been derived from information provided under this 
proffer? 

A Right. We would have to show independent 
source. In order to avoid those type situations, 
it’s customary for the government to include a 
derivative use provision in the proffer letter, and 
that’s what we did. And needless to say, that was a 
bit of a sticking point with Mr. Coleman as it is 
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with most defense counsel. 

Mr. Coleman -- well, there’s one other 
substantial change that we made which was not 
contained in Paula Casey’s or in the U.S. Attorney’s 
approach to this entire proffer situation, and that 
is simply this: When the U.S. Attorney’s office was 
dealing with Mr. Coleman and attempting to negotiate 
the terms of a proffer, the government held firm to 
its insistence that Mr. Hale plead guilty to a 
felony, regardless of anything else. 

It made no difference what information he 
furnished. It made no difference as to whether it 
was valuable information or totally useless 
information. Indeed, the government insisted on a 
plea to a felony. We took the position with 
Mr. Coleman that we were not insisting on any 
preconditions. 

In other words, your client has the key to 
his own freedom in his own mouth perhaps. We’re not 
going to sit here and tell you in advance, 

Mr. Coleman, that we will insist upon a conviction 

and a plea to a felony as a precondition to a proffer 
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agreement. By the same token, we’re not going to 
tell you or represent to you or your client that 
we’re going to give you the case. 

Q Did you put that in writing to Mr. Coleman? 

A Yes. That is in our proffer letter, not in 
those words, but the proffer letter that we sent to 
Mr. Coleman makes it clear that it’s an open book. 

Q And approximately when did you send that 
letter to him? 

A Mid-November, late November. It was fairly 
early on. 

Q And what was Mr. Coleman’s response? 

A Let me think about it. He didn’t respond 
negatively. He didn’t jump out of his skin, on the 
other hand. He did tell me that he was interested in 
getting together with us and discussing it and 
pursuing it. He, in general, sounded very positive, 
very upbeat. He sounded as if somehow we were going 
to get a proffer, and it was a question of when. 

Q Then what happened? 

A Nothing happened. There was no contact. 

We called Mr. Coleman. He wouldn’t return our 
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calls. He was busy. He was out of town. We were 
busy getting ready for the Hale trial. We were busy 
doing a lot of other things, fighting with the RTC, 
subpoenaing a lot of documents, and every now and 
then I would call Coleman, what’s going on. 

We were very anxious, needless to say, to 
talk to his client because at the time that this was 
all happening, if you’ll recall, somebody was making 
representations to the news media — I don’t know 
who, but 1 have my beliefs — saying that David Hale 
has got all this wonderful information, and the 
government doesn’t want to talk to him. 

Q Didn’t you believe, as apparently Ms. Casey 
did, the approach to the news media was part of the 
campaign that Mr. Hale was waging through his lawyer 
to gain some advantage in the negotiating process? 

A Sure, but it made no difference to me. 

Whatever pressures they want to bring, they bring. 

That doesn’t change the fact that we still wanted to 
talk to David Hale to see what he had to say. 

Q And you would evaluate the quality of the 
information that he was proposing. And on the basis 
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of that evaluation and taking into consideration the 
nature of the offense about which you had proof and 
were prepared to prosecute him, decide on what 
concession, if any, to give Mr. Hale? 

A Yes, absolutely. 

Q And so it is the case, then, if 1 
understand your testimony, that despite the fact that 
you pressed Mr. Coleman for an answer and while these 
newspaper stories were coming out, your efforts to 
receive a proffer from Mr. Hale were overtaken by the 
fact that a special counsel was appointed to take 
over responsibility? 

A Well, the timing was such that that’s the 
way it worked out. 

Q If I understand your testimony correctly, 
you provided Mr. Coleman and Mr. Hale with ample 
opportunity to come forward to accept your offer not 
to prejudge what you were going to do with the 
information supplied in a proffer, vis-a-vis charging 
Mr. Hale, but that he did not do so? 

A That’s correct, and I will add this for 
whatever it’s worth. 
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One of the last discussions 1 had with 
Mr. Coleman about this entire subject, he asked me - 

MR. BEN-VENISTE: Off the record. 

(Discussion off the record.) 

MR. BEN-VENISTE: Where were we? 

(The reporter read the record as requested.) 

THE WITNESS: Mr. Coleman asked me — I’m 
trying to remember exactly how he phrased this -- oh, 

I know -- if I would have the final say so in any 
recommendation as to what the disposition of the case 
against his client would be, assuming that he gave us 
a proffer, and we were satisfied with it, and I told 
him I didn’t know the answer to that. And one of the 
reasons I told him that was at that time there were 
already very strong suggestions that a special 
prosecutor should be appointed, and I said look, I 
cannot and will not tell you something over which I 
don’t know I will have control later. 

BY MR. BEN-VENISTE: 

Q Even so, at that point, wasn’t it the case 
that you were in frequent contact about this case 
with Mr. Carver and others at the Justice 
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Department — 

A Yes, but the way — 

Q — career Department of Justice personnel 
at a supervisory level above yours? 

A But the way I read his inquiry was directed 
more at you might not be around to make a 
recommendation at all. Nobody in the Department of 
Justice might have anything to do with that. That, I 
think, was part of it. 

And I think it’s also a fair reading, the 
consideration you just noted, and that is that I 
suppose there was always the possibility that 
someone, either John Arterberry or Allen Carver or 
Jerry McDowell, would disagree with the 
recommendation that I would make. So I had to tell 
Mr. Coleman, in all fairness, no, I cannot assure you 
that I will have the final say on that. 

Q Is it not clear that you conveyed to 
Mr. Coleman that under any circumstances, even though 
the Justice Department was prepared to keep an open 
mind about what recommendation would be made in terms 
of a plea agreement based on a proffer, that is, 
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whether Mr. Hale would have to plead to a felony, a 
misdemeanor or might get a total pass, but the 
information that he would provide would be 
scrutinized very carefully for its merit? 

A Yes, and I think I probably also explained 
to him that one of the factors that we would take 
into consideration and rely on in our determination 
was the extent to which information supplied by 
Mr. Coleman could be independently corroborated. 

Q Now, it has been your experience over the 
years, has it not, that individuals who have been 
caught, as it were, having committed serious 
violations of the law will go to substantial ends, 
given their criminal proclivities in the first place, 
to try to extricate themselves from the hot water 
they’re in? 

A Yes. 

Q It’s not something unusual for a prosecutor 
to find that an individual will lie or embellish the 
truth so as to save his own skin? 

A That is correct. 

Q And that is why it is necessary for trained 
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people to scrutinize the statements made by such 
putative defendants to determine v/hether what they 
have to say has any merit at all? 

A That’s right. 

MR. GICALE: Is that a question? 

MR. BEN-VENISTE: It’s a question to which 
the answers "that’s right" has been noted. 

BY MR. BEN-VENISTE: 

Q Now, in addition to what you described this 
morning as the last ditch effort to try to improve 
his hand by attacking Paula Casey personally and the 
attempt to improve his negotiating position by 
providing an interview with The New York Times, was 
it the case that you were aware of Mr. Hale or his 
counsel, Mr. Coleman, contacting any member of 
Congress? 

A Yes. I believe that in the discussions I 
had with Mr. Coleman, he indicated that his client 
would like to reserve the right to do that, and I 
said it’s something over which I have no control. 

Q I’m talking about whether Mr. Hale or his 
lawyer had had any communications with Congress or 
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any member of Congress at or before the time that you 
got involved in the case? 

A That I’m not really sure of, but I kind of 
remember Mr. Coleman telling me that he and possibly 
his client had met with a member of Congress and 
talked to them. It’s sort of fuzzy in my mind, but I 
do recall a discussion with Mr. Coleman about that, 
and I also recall Mr. Coleman telling me that he had 
an appointment scheduled with either a member of 
Congress or a member of a Congressional staff to talk 
to them. 

Then he called back later and said we’ve 
changed our mind, I’ve canceled the appointment, 
something to that effect, that he didn’t keep the 
meeting. And I sort of have a recollection that he 
said this to me in the context of you see, I’m doing 
this to show my good faith, I’m not playing games 
with you folks and so on, that type of thing. 

Q Did you feel that the nature of the 
conversation about going to Congress was in the arena 
of playing games itself so that when he said I’m not 
going to do this — 
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A No. I never considered it as a threat or 
anything of that nature. 

Q But Mr. Coleman has said - 

A Please let me explain. That’s my 
characterization. I’m sure Mr. Coleman didn’t say to 
me I’m not playing games. That’s my characterization 
of that conversation. And all Mr. Coleman was trying 
to convey to me was that he had decided -- or he and 
his client had decided to cancel a proposed meeting 
because he wanted to show his good faith. And he 
didn’t want to get this back into the media, or he 
didn’t want to draw any more media attention to it. 

It was mentioned to me in that context. 

Q Did he say who had sought the meeting in 
the first place? 

A My recollection is that he had and I - 

Q If I understand what you’re saying is, 
following the appearance of the Jeff Gerth article, 
and during the course of the period of time that you 
were waiting for his response on your offer to come 
forward and proffer the information he was talking 
about, that he told you that he had made arrangements 
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1 to meet with a member of Congress or his staff? 

2 A Certainly. 

3 Q And told you at the same time that he had 

4 decided against doing so and that this was a 

5 demonstration of his good faith? 

6 A Well, not quite in the -- he didn’t tell me 

7 this all in the same conversation. He basically 

8 called me to tell me that on a certain day, within a 

9 few days of the phone call, he was coming to 

10 Washington, and he was going to meet with some member 

1 1 of Congress or a staff person or both. And he said I 

12 just want you -- I’m just telling you this so you 

13 know it, so you’re not blindsided, so you’re not 

14 surprised, blah, blah, blah. I said fine. That was 

15 the end of the conversation. 

16 Then he called me back after that, probably 

17 not the same day, probably a couple of days later, 

1 8 and said oh, by the way, we decided not to have the 

19 meeting, and I said okay. 

20 Q And is it the case that you never did ask 

21 Mr. Coleman why it was he was willing to have his 

22 client talk to The New York Times but not the FBI? 
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A I saw nothing — I saw nothing to be gained 
by a confrontational approach to Mr. Coleman. There 
are a lot of things I could have said to Mr. Coleman, 
but I didn’t say them. 

Q I’m not saying — 

A I know. 

Q I’m just inquiring as to whether you put 
the question and received some answer. 

A No, I didn’t put the question because I 
considered it to be offensive and provocative. 

Q You tried to encourage him to make the 
proffer? 

A Absolutely. 

Q Now, who is — strike that. 

When you went down to Little Rock and took 
over the case, you acquired separate quarters from 
the U.S. Attorney’s office; is that correct? 

A Yes. 

Q Do you recall how many attorneys were in 
that office at that point, roughly? 

A We located with the FBI in Little Rock. 

There were no other attorneys there except us. 
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Q I meant in the U.S. Attorney’s office at 
that time. 

A You mean the staff? 

Q Yes. 

A I sort of have a recollection of just 
making casual — having considerable discussion with 
Paula about how big is your staff, and I know she 
told me, and I don’t remember the answer. I sort of 
have the impression 15 or 20, but that could be way 
off. 

Q In your conversations with Ms. Casey when 
she indicated to you that she felt that she hadn’t 
been treated exactly as she would have liked to have 
been by senior people at the Justice Department, was 
that comment tied to her feeling about the timing of 
the recusal as opposed to the actual fact of a 
recusal? 

A I didn’t get the impression it had anything 
to do with timing at all. 

Q And she didn’t provide any further 
elaboration other than what you’ve testified about? 

A To the best of my recollection. And 
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frankly, I didn’t see any sense in my making any 
specific inquiries, because it seemed to me it was an 
open wound, and it wasn’t going to accomplish 
anything by inquiring, so I let it go. 

Q From time to time, when you were U.S. 

Attorney, did you recuse yourself from any matters? 

A Yes. 

Q And were there any matters that you sought 
guidance from the Department of Justice or they 
initiated guidance to you? 

A They were all matters in which I initiated 
the suggestion that I recuse. They never came to me 
and said that I should recuse. 

Q In addition to the matters that you’ve 
discussed, the attack on Paula Casey personally and 
The New York Times interview and the business about 
making an appointment with a member of Congress or 
staff, Mr. Chertoff brought out this morning that you 
were advised by Mr. Coleman or someone else that 
Mr. Coleman had made some effort by contacting the 
White House to have the case quashed or dismissed. 

When did that occur, to the best of your 
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knowledge? 

A I don’t know. 

Q When did you first learn about it? 

A Late November to mid-December, and I’m just 
guessing at that. 

Q Let me see if I can help you on that. This 
is not a memory test. I just want to see if you have 
an independent recollection on that. Let me mark as 
Exhibit 3 for this deposition a newspaper story from 
The Washington Post dateline, November 10, 1993. 

(DBM Exhibit 3 identified.) 

BY MR. BEN-VENISTE: 

Q I assume this is a NEXIS printout of that 
story. And it’s in the same story that it says that 
the Justice Department yesterday named a three-member 
prosecution team, et cetera. And the third paragraph 
from the last I’ll read to you. I’ll go up one. 

"After consulting with high level 
department officials, Casey said she saw no reason to 
step aside and that Hale’s allegations lacked 
’specifics.’ That came one month after Coleman had 
contacted the White House about Hale’s allegations 
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calling associate counsel William Kennedy in 
mid- August. ’I told him we have clients with mutual 
problems developing in a federal investigation down 
here,’ Coleman said yesterday." 

Does that refresh your recollection? 

A Yes, it refreshes my recollection. I 
probably learned about it from reading the newspaper. 

Q Did you ever ask Mr. Coleman what he was up 
to in calling the White House to try to get some 
White House intervention into the U.S. Attorney’s 
investigation? 

A No, 1 did not. 

Q And indeed, that intervention or attempted 
intervention was met with an indictment that came out 
of the Arkansas U.S. Attorney’s office of Mr. Hale? 

A That’s a characterization. All I know is 
that the case was eventually indicted. Whether it 
was indicted in response to that or not — 

Q Well, not in response to that. In the face 
of that, let’s say, despite that. 

A That’s probably a very fair interpretation. 

Q Did you understand as a result of your 
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inquiries in the period of time you were now in 
charge of the investigation where the information 
predicating the Hale investigation had originated? 

A No. 

Q You never learned where the SB A 
investigation started, or was it an SBA investigation 
that led to identifying Hale? 

A I think I know where you’re trying to go. 

The SBA investigation was focused on David Hale and 
Master’s Marketing, whatever the name of his company 
was. 

Q Capital Management? 

A Capital Management. I’m thinking of 
McDougal’s wife. And it was very fact-specific in 
terms of focusing in on — I think there’s like an 
$800,000 transaction. And that also implicated two 
other people, a fellow named Fitzhugh, and a fellow 
named Matthews who were eventually indicted as 
codefendants of Hale. I don’t know whether I’m 
answering your question because maybe I don’t 
understand your question. 

Q My question is whether Hale got caught in a 
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net through some routine audit, because of further 
information, or whether there was somebody, in the 
parlance of the FBI, who dropped the dime on him? 

A I don’t know. That’s the simple answer. 

Q That’s the old FBI. It’s probably drop a 
quarter now. 

A I don’t know. 

Q That was never brought to your attention. 

Now, let me turn to the issue of the referrals from 
the RTC. As you indicated, your first conversation, 
when you were getting a heads-up about this matter 
back in September, involved principally the Hale 
matter and then there was some comment about a 
related matter involving Madison that had been 
declined by the U.S. Attorney who held office prior 
to Ms. Casey. That would have been Chuck Banks? 

A Right. 

Q When did the Madison RTC aspect of any 
investigation appear on your screen? 

A Toward the beginning of November, I think. 

Those nine referrals didn’t come out until, I think, 
like the first or second week in October. All I know 
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for certain is before I went to Little Rock 
initially, we had copies of the referrals in our 
office here in Washington. We obtained those from, I 
think, the Executive Office for U.S. Attorneys. I’m 
not 100 percent certain. 

MR. GICALE: I’m sorry. I didn’t hear 

that. 

MR. BEN-VEN1STE: Why don’t you read it 

back. 

(The reporter read the record as requested.) 

BY MR. BEN-VENISTE: 

Q Who is your principal - strike that. 

Were you actually assigned the 
investigation of those matters? 

A Yes. 

Q And was that sort of understood, or did 
that require some further formal assignment? 

A Procedurally, those nine referrals were 
submitted to the U.S. Attorney’s office in Little 
Rock, and it was those referrals which were the basis 
of the recusal. Prior to the recusal, the U.S. 

Attorney’s office in Little Rock would have handled 
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those referrals. 

Q Was it the Hale matter that came first or 
the nine referrals or was it all lumped together? 

A No, the Hale matter came first. 

Q When you say the subject of the recusal, 
was it a combined recusal, as you understood it, on 
both? 

A Yes. 

Q Back in early — 

A Yes. We didn’t know at the time whether it 
was going to be a combined recusal. One of the 
concerns that we had was that ~ one of the scenarios 
that could have taken place was that the U.S. 

Attorney in Little Rock could have recused on the 
nine referrals and kept the Hale case. 

Q Or vice versa? 

A Right. Fortunately, neither of those 

scenarios occurred, particularly if they had recused 
on the referrals and kept the Hale case, it would 
have been very awkward. 

Q So in any event, establish that you’ve got 
the whole ball of wax at the same time? 
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A Right. 

Q Who was your principal investigative 
resource with respect to the nine referrals? 

A The FBI. 

Q And who at the FBI? 

A Well, the supervisory special agent 
responsible was a man named Steve Irons, I-r-o-n-s. 

There was a case agent assigned to the Hale case 
whose name is David Reign, R-e-i-g-n. We didn’t 
really have, initially, any Bureau personnel assigned 
to the referrals in a discrete way. Eventually, we 
were able to have other agents as well as financial 
analysts assigned to those. 

At the beginning, the only person who had 
any knowledge of the referrals were David Reign and a 
financial analyst named Gretchen Hall. 

Q Was Agent Irons knowledgeable about the RTC 
referrals? Had he been involved with respect to the 
earlier referral? 

A I don’t know whether Irons was in the 
Little Rock division at the time of the September ’92 
referral. 
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Q Did you work with Mr. Irons in connection 
with getting yourself up to speed on the facts 
involving the referrals? 

A He and others, yes. 

Q And who was the principal person at the FBI 
that you worked with? 

A The one I went to, the one I had to look to 
for assistance was Steve Irons. He was the 
supervisor. And we kept needing more and more and 
more help, and they had to -- he had to go to his 
ASAC and his SAC, and they had to go to headquarters, 
and we met with the ASAC. We met with the SAC. We 
said we need help, and we eventually got it, but it 
was not instantaneous. 

Q And one thing led to another, and now we 
can read in the newspaper there are 100 FBI agents 
working for the Independent Counsel. 

A I guess. I don’t know. 

Q So it’s either feast or famine. Did 
Mr. Irons know the RTC people who were involved in 
investigating the matters which were the subject of 
the referral? 
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A When you say did he know them, he knew who 
they were. 

Q Did he give you a rundown on people and 
what he thought about them, who was good, who was 
not? 

A In terms of the RTC folks? 

Q Right. 

A Not really. The only thing I know is that 
not only Mr. Irons, but the SAC and the ASAC were 
totally frustrated with the lack of cooperation 
coming out of the RTC. 

Q Did they identify any particular 
individuals who were responsible for this lack of 
cooperation? 

A I don’t think so. 

Q Have you ever heard the name Jean Lewis? 

A Yes. 

Q Did you take note of the fact that 
Ms. Lewis was the investigator responsible for one or 
more of the referrals? 

A Yes, I was aware of that. 

Q Did you ever have any direct dealings with 
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Ms. Lewis? 


A No. 

Q Did you ever discuss with Agent Irons or 
Mr. Pettus or the ASAC what their view was of 
Ms. Lewis’s credibility? 

A First of all, Mr. Pettus was not the SAC at 
the time. He had already left. The SAC was 
Sutkowski or something like that. I’d have to look 
it up. At any rate, to my recollection, nobody at 
the Bureau did any kind of character assassination on 
Jean Lewis. 

Q That wasn’t my question, whether there was 
an assassination going on. Let me put it another 
way. 

Was the subject of leaks to the newspaper a 
concern of yours regarding the RTC investigation? 

A Yes, it was, but it was something over 
which I had absolutely no control. 

Q I’m not suggesting that you control the 
leaks, making the leak go faster or slower or 
plugging it up all together, but rather, I would 
presume that it was of some concern to you that the 
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information was finding its way into the media that 
should have been of a confidential nature? 

A Absolutely. 

Q Did you discuss that with the members of 
your investigative team, including the FBI agents 
assigned to you? 

A Yes. 

Q And what were your feelings about the leaks 
and who was responsible? 

A I was unhappy that there were leaks. I was 
not conducting a leak investigation. It had been 
suggested to me by — not Steve Irons, but David 
Reign, I believe, that it was the belief of the 
Bureau that Jean Lewis was responsible for the 
leaks. I was told that Jean Lewis had a conversation 
with, I think, David Reign, in which Jean Lewis said 
to him that a newspaper reporter camped out on her 
front doorstoop for three hours, and she took pity on 
this person and invited them in for a cup of 
coffee — maybe I got it wrong. 

The newspaper reporter was camped out on 
her front doorstep. She took pity on the person and 
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invited them in for coffee and spent three hours 
chatting about the weather. 

Q I guess it made a difference under those 
circumstances which part of the three hours was on 
which side of the threshold? 

A Right. You know, it caused David Reign to 
be somewhat suspicious, but Jean Lewis did not tell 
this reporter one word about any of the referrals. 

Q And in this context, either at this time or 
before, was there a discussion about whether the FBI 
was of the view that Ms. Lewis was trying to pump 
them for information about the FBI investigation? 

A I’m not -- let me say this: I know that 
there was discussion by the Bureau that they felt 
uneasy in dealing with the RTC people because their 
feeling was that the RTC wanted to know everything 
that they were doing before they did it. I don’t 
recall Jean Lewis being mentioned specifically by 
name with reference to that overall concern. 

Q Given the problems with the leaks or even 
without the problems with the leaks, is it 
appropriate for the FBI to be providing information 
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to an RTC investigator, once a case has been 
referred, about what the FBI is going to do? 

A Not at all. It is not appropriate. 

Q Did there come a time that you learned that 
somehow Mr. Iorio and/or Jean Lewis had suggested 
that you told them that there was some anonymous note 
attached to a document you were provided at the 
Department of Justice suggesting that the powers that 
be wanted you to tank the Hale investigation? 

A The way it was related to me in the form of 
a question by a newspaper reporter who left a voice 
mail on my machine, was that it was his understanding 
that Richard Iorio had said that I -- Iorio claimed 
that I had made a statement — Iorio was down in 
Kansas City -- to the effect that there was a yellow 
sticky on the original DOJ file involving the 
September 1992 referral to the effect that it 
wouldn’t bother Justice if the thing went away, words 
to that effect. 

Q Let me read to you, if I can, from Jean 
Lewis’s prepared statement provided to the House 
Banking committee on August 8th and 9th, 1995 at page 
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13. "In addition, I was informed of a meeting in 
November 1993 between Special Prosecutor" they’re 
calling you "Donald Mackay, PLS, senior management 
and investigations senior management at which 
Mr. Mackay said his copy of criminal referral number 
C0004 had arrived with an unsigned Post-it note on it 
stating ’we wouldn’t be unhappy if this went away.’" 

A I didn’t say that. There was no yellow 
Post-it note on any file. 

Q Is this just made up? 

A No. What I suspect was the source of this 
is, I had a discussion with Richard Iorio in Kansas 
City in which Mr. Iorio was somewhat critical of the 
United States Attorney’s office in Little Rock for 
declining the September 1992 referral. And I told 
Mr. Iorio that the decision by the U.S. Attorney’s 
office to decline that prosecution had been approved 
at the highest levels of the criminal division in the 
Department of Justice. That’s what was said. 

MR. GICALE: That’s what you said? 

THE WITNESS: That’s what was said. That’s 
what I said. That’s all. So Iorio wants to put a 
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spin on it saying yeah, they wouldn’t have been 
unhappy if the thing went away. That’s not an 
incorrect statement. 

BY MR. BEN-VENISTE: 

Q That’s a long way from an unsigned Post-it 
note stating "we wouldn’t be unhappy if this went 
away." 

A Right. Exactly. 

Q To come back for a moment to Mr. Coleman, 
was it your view that Mr. Coleman was a seasoned 
criminal law practitioner? 

A Yes. 

Q So he wasn’t the babe in the woods in this 
matter? 

A No. He knew what he was doing. 

Q We talked for a moment earlier about the 
eventual agreement that was entered into between the 
government and Mr. Hale. 

A Is this the plea agreement you’re talking 
about? 

Q Yes. 

A I’ve never seen it. 
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Q Let me show it to you. It’s a public 
record. Let’s mark it Number 4. 

(DBM Exhibit 4 identified.) 

BY MR. BEN-VENISTE: 

Q I’m marking both the plea agreement and the 
superseding information as Exhibit 4, and I don’t 
want to be unfair to you in hitting you with 
something that you hadn’t had the opportunity to 
review previously, so let me read what 1 regard as 
the pertinent parts of it into the record, and then 
ask you a question about it. 

It is a letter agreement from Robert B. 

Fiske, Jr., agreed and consented to by Mr. Hale. 

Mr. Coleman has also signed as associate counsel to 
Mr. Fiske, Rusty Hardin and Dennis J. Mclnemey. It 
says here that the government will accept a guilty 
plea from Mr. Hale to criminal information charging 
him with violations of 18 USC section 371 and 18 USC 
1341 and 2. These charges carry a maximum sentence 
of five years imprisonment, a maximum term of three 
years supervisory lease and then fines which are 
enumerated. The total maximum sentence of 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2204 


125 

incarceration on both counts is 10 years 
imprisonment 

Was that, to your recollection, above or 
below the proposition that the U.S. Attorney’s office 
had made to Mr. Hale’s attorney? 

A Well, to my knowledge, U.S. Attorney’s 
office never made an offer to Hale. 

Q Didn’t they say that Hale would have to 
plead to a felony? 

A Yes. 

Q And here, he’s pleading to two felonies? 

A Three, actually. You’re talking about 
what, 1341 and 1343? 

Q No, 1341, section 2, the aiding and 
abetting section. 

A All right, the aiding and abetting. 

Q So it’s two counts, but each carrying a 
five-year penalty. 

A Yes. 

Q Here Mr. Coleman was negotiating about 
pleading to a two-year felony, assuming you could 
fine — 
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A That’s what he wanted, and my understanding 
is the U.S. Attorney’s office said no. 

Q They said well, you’re going to have to 
plead to a felony. This was a change, as Ms. Casey 
says, in the memo that you’re referring to, which 
I’ll identify again for the record as 16574, which is 
up from his insistence on either immunity or a 
misdemeanor, and now he’s up to a two-year felony, 
and this is two five-year felonies that he’s pleading 
to; is that correct? 

A That’s from what you’re reading. 

Q And then it is reflected that Mr. Hale will 
cooperate and in his cooperation will be made known 
to the sentencing judge, and if he qualifies, he will 
be provided with a 5Kl.l(a)(l)-(5) letter, which 
essentially allows the court to depart from the 
sentencing guidelines; is that correct? 

A That’s correct. 

Q Under those circumstances, do you have any 

reason to believe that this agreement was entered 
into without Mr. Hale making a proffer? 

A No, I don’t. 
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Q So that following the proffer that he made 
?nd the evaluation of the proffer, Hale was willing 
to enter into a plea agreement that was substantially 
more onerous or potentially more onerous than that 
which he was holding out for initially. Is that fair 
to say? 

A I don’t know, because it’s common practice, 
particularly where there is a conspiracy count 
involved under 371 that you want to take a plea to 
the conspiracy, as well as a substantive count, 
realizing yeah, there’s a five-year cap on each one. 

It’s very unusual that judges in this day and age 
impose consecutive sentences. So from my view, this 
is the functional equivalent of a plea to one felony. 

Q To one five-year felony? 

A Yes. 

Q So even if you were to say it would be very 
unusual to sentence consecutively on a two-count 
indictment of this nature, that there wasn’t any 
particular benefit to Hale in pleading to two felony 
counts as compared to one? 

A No, no. I mean, the big question there is 

128 

the 5K1. I mean, if the government files the 5K1, 
that’s a very strong message to the court, give the 
guy a break. 

Q And that’s a function of the value of any 
cooperation he provides? 

A Right. 

Q But the question of a 5K1 letter was not 
one that Paula Casey was reluctant to provide, was 
it, if Mr. Hale qualified for it? And when I say 
Ms. Casey, I mean her office. 

A Wasn’t there something somewhere - and I’m 
just trying to recall - there was some discussion 
about not — the U.S. Attorney’s office not wanting 
to do a 5K1, but rather doing a Rule 35 because 
that’s a very conservative view by some prosecutors. 

They won’t do 5Kls. They’d rather do Rule 35s. It’s 
understandable the defendant wants the 5K1. 

Q He hadn’t gotten to that point. He was 
still inching his way up to a two-year felony? 

A Right. 

Q Let me show you Exhibit 17496 continuing to 
97 that indicates with respect to a conference on 
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10/21/93, Michael Johnson and Paula Casey had 
provided among the elements of a plea proposal, that 
they were providing the same 5K1 treatment? 

(Witness reviewed document.) 

A What - 

Q The question was whether a 5K1 letter was 
on the table. 

A It was certainly discussed in these notes 
that you’ve just shown to me. These notes purport to 
represent notes of a discussion between Randy 
Coleman, Paula Casey and Michael Johnson on 
October 21, 1993, and there is a notation on page 2, 
item number 7, "if proffer accepted would make 5K1 or 
Rule 35. 5K1 at time of sentencing Rule 35 after 
sentencing. Matter of timing. If DH sentence before 
cooperation completed." I mean, the only thing I see 
there is, it’s still an open question as to whether 
they’re going to do a 5K1 or Rule 35. 

Q And that would depend on whether a court 
would extend the period of time for cooperation 
before sentencing? 

A So I mean, the answer to your question is 
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yes, there’s reference to a 5K1 in these notes. 

Q When you provided the guidance to the FBI 
agents who were going to pick up documents from David 
Kendall at Williams & Connolly and suggested that 
there ought to be no interview of Mr. Kendall by the 
FBI, it would be somewhat unusual for the FBI to be 
trying to interview a lawyer who was providing 
documents to them pursuant to an agreement among 
lawyers. Isn’t that so? Let me put it another way. 

Were you just trying to make sure that 
nothing unusual happened by an overly aggressive FBI 
agent who was sent to pick up those records? 

A No, not at all. I was simply passing on a 
directive from Allen Carver to the agents. I had no 
concern at all in my mind that Dana Gillis would do 
anything other than an appropriate interview, if an 
interview was to be done. And I’m not suggesting 
that anything other than the imminent coming on board 
of a special prosecutor motivated Carver to tell me 
to do that. 

Q Had you directed the FBI agent involved to 
interview the lawyer? 
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A The original plan was that I was going to 
go to David Kendall’s office at the same time as the 
FBI agents went there to pick up the documents, and 
that in the presence of the FBI agent, 1 would 
interview — maybe that’s the wrong term — that I 
would talk with David Kendall concerning whether 
claims of privilege were being asserted to the 
production of any documents because there was some 
confusion and misunderstanding in our minds as to 
whether or not David Kendall was producing all of the 
documents that he, in fact, had in his possession or 
in the possession of Williams & Connolly. 

And we wanted to clarify that, and it was 
felt that the ~ it was an important enough issue, an 
important enough question that it was advisable to 
have an FBI agent there to take notes and to write up 
a 302 of what Mr. Kendall told us. 

Q Wouldn’t you accomplish the same thing by 
writing Mr, Kendall a letter and asking that 
question? 

A Could have, but I was not — let me put it 
this way — 
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Q You put forward this proposal and 
Mr. Carver said don’t — 

A No. Mr. Carver is the one who put forward 
the proposal. Mr. Carver was the one that directed 
that that happen. Mr. Carver then later said cancel 
it all. Make it unhappen. Don’t do it, so we didn’t 
do it. 

Q You weren’t in the loop, other than as an 
intermediary transmitting this — 

A Right. I was not in a policymaking mode on 
that at all. 

MR. BEN-VENISTE: I have nothing further. 
Thank you very much. 

MR. GICALE: Just one minute, please. 

EXAMINATION 

BY MR. GICALE: 

Q I’m going to show you, Mr. Mackay, a 
document which is identified as 018880. It’s a 
document dated January 3, 1994 to George Randy 
Coleman from yourself with respect to the proffer. 

Is that the letter that you referred to in 
your - in Mr. Ben-Veniste’s question to you as to 
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whether or not some correspondence was sent — you 
testified to in November that you sent to Mr. Coleman 
with respect to this proffer? 

A Pm not sure that I sent him the letter in 
November. I started having discussions with him in 
November about a proffer, but this exhibit that 
you’ve just placed in front of me is, in fact, a copy 
of the proffer letter that I sent to Mr. Hale and 
bears the date of January 3, 1994. 

MR. SGRO: We should put on the record it’s 
a two-page document. 

BY MR. GICALE: 

Q Mr. Mackay, you testified that you had the 
benefit of the nine referrals in your possession when 
you took over the case? 

A Yes. 

Q Did you also have a copy of the first 
referral and the exhibits that were attached to it 
for your review? 

A Not at the time. 1 wasn’t even aware that 
there was a first referral until later, and when I 
did become aware of it, I acquired a copy of the 
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first referral. 

Q And did you or your team of prosecutors and 
agents also have access to the exhibits that had been 
attached to that first referral? 

A Yes. We would have through the RTC. We 
reopened the first referral when we learned about 
it. So we basically were working 10 cases instead of 
nine. 

Q You were working Hale plus the 10 
referrals? 

A Correct. 

Q With respect to the arrangement with 
Mr. Kendall on the delivery of the documents, do you 
know why Mr. Carver changed his mind? 

A As to us going on the interview? 

Q Yes. 

A My understanding was the fact that special 
counsel would be named imminently. 1 believe the 
decision by the Attorney General had already been 
breached, that she was going to appoint a special 
prosecutor and that the person to be appointed had 
not yet been identified. 
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It was Mr. Carver’s feeling, as expressed 
to me, that since any day now a special prosecutor is 
going to be appointed and we’re going to be out of 
the case, don’t do anything. 

Q Of course, "don’t do anything" could have 
also meant don’t get the documents? 

A I understand that, but he basically made 
the decision — maybe it wasn’t him. It might have 
been Jerry McDowell in concert with him, and it was 
their decision that we shouldn’t — that I shouldn’t 
go over there and interview or talk with David 
Kendall concerning the claims of privilege. 

Q Why was there this concern that you didn’t 
think you were getting all of the documents? 

A Because 1 had had previous telephone 
discussions with David Kendall concerning the scope 
of the subpoena and what he intended to produce in 
response to the subpoena. And there were basically 
conflicting or inconsistent statements made by 
Mr. Kendall on that subject. In one discussion, he 
indicated to me that with respect to some documents, 
they were going to assert a claim of privilege. 
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MR. SGRO: If I can just jump in here at 
this point, can we go off the record for one second. 

(Discussion off the record.) 

BY MR. GICALE: 

Q What were the inconsistencies again? 

A There were inconsistencies as to whether or 
not David Kendall was going to assert a privilege 
with respect to the production of some of the 
documents. On one occasion, he indicated he was 
going to assert a privilege. On another occasion, he 
indicated he might not assert the privilege. 

We started talking — or he start talking 
about hypotheticals, and the state of the record was 
such that it was, to be charitable, confusing as to 
what exactly David Kendall considered to be his 
obligation to produce under the subpoena. 

Q And so this opportunity to talk with him 
was an attempt to try and clarify that? 

A Absolutely, because keep it in this 
context. At that time we were supposed to pick up 
the remaining three boxes or four boxes of 
documents. There had earlier been a partial 
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production, and they had made arrangements for the 
FBI to go over to Kendall’s office on this particular 
date and pick up the remainder. 

So the thinking was well, that would be a 
good opportunity, good time to clarify with David 
Kendall exactly what are you producing pursuant to 
the subpoena, because when this idea was initially 
conceived, we still had the option of requiring David 
Kendall to personally appear in front of the grand 
jury and testify under oath, right hand to God, 
exactly what he was producing and precisely whether 
or not he was producing everything in response to the 
subpoena, or was he withholding production of certain 
documents under a claim of privilege. 

We still had that option. And we may well 
have exercised that option. And it was the common -- 
I guess the consensus in terms of DOJ’s view, well, 
maybe we don’t have to go to that extent. Maybe we 
can sit down and clarify this with David Kendall in 
his office when he turns over the second — or 
remaining group of documents to the Bureau. 

Q Assuming you were satisfied, you would — 

138 

A Right. If we were satisfied with the 
explanation, we probably would not have insisted upon 
his appearance in front of the grand jury. Were we 
not satisfied with his explanation, we had several 
options open to us. One, require him to come into 
the grand jury and explain it, or two -- and probably 
what we would have done was issue an additional 
subpoena to David Kendall saying okay, now give us 
everything that you’re holding back. And you have a 
choice now, Mr. Kendall. Either give it to us or go 
in on a motion to quash, but we’re going to have to 
get this resolved because we can’t have this 
uncertainty. 

Q As a result of those instructions, you 
didn’t go -- 

A I didn’t go. I was told not to go. It 
didn’t bother me. 

Q So the uncertainty was not resolved? 

A No. 

MR. GICALE: I have nothing further. 

EXAMINATION 

BY MR. BEN-VENISTE: 
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Q It was not resolved by you at that time? 

A It was not resolved by me at that time. It 
may have later been resolved by Bob Fiske. I just 
don’t know. 

MR. GICALE: Just one question. 

BY MR. BEN-VENISTE: 

Q The proffer letter, now that we have it in 
the record, reflects your testimony earlier that you 
were providing the opportunity to Mr. Coleman to make 
a proffer, to have his client make a proffer prior to 
you, the department, deciding as to what charges 
would be filed against Mr. Hale; is that correct? 

A What, if any, yes, that’s correct. 

Q And so that was clearly in front of him 
early on, but as you say, he never did respond to it? 

A Right. Let me put it this way. It was 
memorialized in written form on the date of that 
letter, which I think says January 3 of 1994. 

However, the substance of what is contained formally 
in the letter was discussed with Mr. Coleman much 
earlier than that. 

Q That was as early as November, you say? 

140 

A Yes. 

MR. BEN-VENISTE: Nothing further. 

MR. GICALE: I have nothing further. 

(Whereupon, at 3:46 p.m., the deposition 
was concluded.) 


DONALD B. MACKAY 
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WHEREUPON, 


DONALD BRUCE-^IACKAY , 

a witness''" in the above-entitled raatterXwas called as a 
witness, and having been first duly sworn affirmed to tell 
th^f truth, t>e r '''whole truth, and nothing but t\e truth, was 
xamined/and did testify as follows: 

nr. Clark. Good morning, Mr. Mackay. \My nAme’s Tom 
Clapfk. I am senior counsel to the Committee On Banking and 


Financial Services. With me is Jack Sharman, 


is special 
iere today. 


□unsel to the committee. I appreciate you beihg 
hanks for coming over. Also present today is minority 
pfessional staff member, Angie Garcia. 

As you may know, the committee is investigating the 
fhiltore and resolution of Madison Guaranty .savings & Loan 
Association and related matters, inclu^lirng the executive 
branch* syiandling of Madison Guara nty. Most of mvi questions 
will be related to that area. I will have some questions for 
you. I'll probably show you some documents. After I'm 
finished, Ms. Garcia may have some questions for you. After 
Ms. Garcia is finished, counsel for the Department of Justice, 
Mr. Sgro, may ask questions, too. 

This deposition is not governed by thW\Federal Rules of 
feivil Procedure, but objections may be made* tor the record. 


If an objection is made, the question will either be 
withdrawn, re cast, or allowed to stand, in the Wscretion of 
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the questioner. 


If there ^jrS'''alT"T^truct^^ to answer a question and 

the instruction is followed, Ma jori ty s-taf f , in consultation 
with /Minority staff, will determine if thexdeposition is to 
proceed or ip-a^recess must becalrl^d to obtain the chairman's 
instructions, if any. In a spirit of cooperation, however, 
/the committee hopes to avoid reaching that point/ 

/ For the record, the committee and the Department of 
Justice have engaged in a dialogue concerning whetjh 
Department would allow persons deemed trial attbrne 
testify. The Department has stated its general] policy on this 
subject, and the committee has stated its views. /While the 
committee does not necessarily agree with or ^ccept the 
apartment’s policy, in a spirit of cooperation,/ I, on behalf 
of \phd Majority, will attempted to focps'my questioning to 
avoid\areas that involve matters 6f t he exercise of 
prosecutorial discretion by this witness. 

Mr. Scro . I'd like to make a short statement. First, 

Mr. Mackay is appearing voluntarily, as has been the case 
throughout these proceedings. The Department has been willing 
to work with the committee to try and aid them in their 
|inquiry. \\ 

By September -- correspondence dated September 19th, 

1995, the Department indicated to Mr.’ Sftarman that Mr. Mackay 
was being produced voluntarily and that we would -- 
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questioning of the committee is expected to focus upon the 
factual matter^oT^the investigation and any involvement of 
Mr. Macka^ Any questions concerning>rosecutoriai discretion 
would/be deemed inappropriate from the perspective of the 
Department. 

Ms . XGarcia . I'd just like to add this ^ime that the 
/Minority will comply with the Department * s \eque'^t . 

EXAMINATION BY MR. CLARK: 

Q Okay. Mr. Mackay, I don't think thak tl 
tc^o long, but it’s not a marathon. If you want 
b^eak, just say so. If you don't understand a que/stion, just 
teU.1 me. I'll rephrase it. 

A Okay. 

V Q Okay. Let's start from the very y ng. Would 

yoiK^jd^t state your name for the recorj 
Donald Bruce Mackay. 

Mr. Mackay, what year did you graduate from law 


is will take 
to take a 



1963 . 

' 63 ? 

Yes. 

Okay. And immediately upon lea\kiYig law school, did 


You practice law? 


A After I passed the bar, I - took a job\as an assistant 
state’s attorney in McLean County, Illinois. So, if — I think 
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that would probably generally qualify as the practice of law. 
Q And sj^-xKat was - fra-t^wa s approximately '64 or -- 
A /fn June of 1963 is when I went to work down there. 



Okay. And how many years did you^ work in the 
prosecutor's j>£TLce 

A /I think until like the end o f ^9 6 4 
m Okay. Now, in my last question I\made\a slight 
assumption which I just want to be clear about^ it. Was it a 
pr/secuting office? 



Yes, it was. 

And the matters that you handled were 



criminal 


Right. 

Okay. Once you left that office f- 
Right, I -- 
-- what did you do? 

I left there , and I went into the private practice 
of law in Bloomington, Illinois. In 1965 I was appointed as 
the public defender of McLean County, county seat of which is 
Bloomington. At that time the public defender's position was 
a part-time position, so I was able to serve as the public 
defender and also have my own law practice I did that until 
1970, '71 maybe. I left as public defender Vt the end of 

19707 

I maintained my private practice until roughly May of 
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1971, when I was appointed as the United States attorney for 
the then Southerfn District of IlT-in^is . I held that position 
until roughly March of 1977. 

Okay. So that was for approximately six years? 

A Cgrtect . 

Q / That would have been during th^\administrations of 
/which/ Presidents? 

A President Richard Nixon and President Gerald Ford. 

Q Okay. What’s the largest metropolitan city that was 
erfcompassed within the Southern District of Ill|no|s at that 
Tie? 

A It’s hard to say. The reason is, I r/evq/r thought of 
'it 'in those terms. There were, I would say ttizeej, four large 
metropolitan areas. There was Springf ield^whicn is the State 
cap\ta\, which was where the office w There ^as Peoria, 
which\(as> within the district, in [the w* stern part, of the 
district; Rock Island, the northern part. There was Madison 
County in the southern part of the district. There were a 
number of small towns down there. I suppose the largest town 
there would have been Alton. Then we picked up Decatur in the 
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Sure. H ow many as sistants did you have working for 



nally trying cdses when you 


orney. 


or the entire district 
Right . 

And is that both crimin. 

Right . 

Okay. And were you per; 
w^re the U.S. attorney? 

A Yes. 

Q In the six years that y< 

prbximately how many cases did } 

. A \ I would have to guess 8 

And were there other matters Lnat you were 
personally involved which -- involved with in which pretrial 
dispositions were arrived at? 

A Yes. 

Q Okay. And can you just give me an approximate 

number of those cases? Just ballpark. r\ 


numj 


A Five hundred to a thousand. I mean that's an awful 
bi g spread , but that's the best I can do ^ .ght now. 

Q I understand. We're not trying to pin you to a 
specific number, we're just trying to get, you know, some 
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generalized idea. 

And once--you left the U. 


tprney's Office for the 

Southerpr^District of Illinois, what dicNyou do immediately 
thereafter? 

Intent to work for the office of thb Illinois 
^ttorneY" General as the assistant attorney general in charge 
of tpte Criminal Justice Division. 

Q And what were your duties and responsibilities in 
at position? 

A Basically to supervise a number of attorneys and 
investigators in handling all of the criminal app^a 
State of Illinois and the Illinois Supreme Cou/rt knd in the 
Jnited States Supreme Court; handling appeal^/ in/the 7th 
c\rc\it Court of Appeals. 

also had a prosecution assist^rtce function where we 
wouldN>ei)d lawyers out into vario us cou nt i es-^-tfre request of 
local State's attorneys to try cases. 

We were also responsible for criminal prosecution of 
violations of the Illinois tax laws. We also handled all of 
the Federal habeas corpus proceedings by Illinois inmates, or 
noninmates. We also handled the, what we^-called prisoners' 
\rights cases. We defended the Illinois Department of 
Corrections every time an inmate filed a lawsuit against 


them. We covered a lot of ground. 

Q And approximately how long did you reirtain in that 
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attorneys? 


with 


aw that you 


position? 

A highly three -- roughly 

Q/ So that takes us up to approximately 1980? 

'A Right. f — I_Jweivt_into -- I reentered the private 

practice o><Law in Chicago. 

0/ In Chicago, did you pract 
A Yes . 

Q How many other attorneys 

A Well, at the time I went 

w^re three others. 

Q And was there a particular area of th 
concentrated your practice on at that time? 

A I would say just, you know, in a v^ry general sense, 
cial litigation, criminal defense, administrative 
, appeals, whatever. 

Q \y Just a broad array? 

A Yeah, sort of a general practice. 

Q And did there come a time when you left that 
association or affiliation -- 
A Yes. 

n Q with those other attorneys? 

A Yes. In late 1985 I took a position with the 
^l inois Department of Revenue as the -- ij forget what they 
call it -- manager, supervisor, something like that, of the 
Income Tax Legal Division. Basically what we did is, we 
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handled administrat ive hear^ inqs on behalf of the Illinois 

Revenue. These were c^vil cases, not criminal 

natu ’ 

was_y our w -hat^were your particular duties and 
sponsibiirlties in the position you^occupled \at that time? 



lly supervising the staff\of attorneys and 
experts, auditors, tax examrners\ It's a 
s a strange situation. I think they have this 
r State jurisdictions, where the Employees of 
f Revenue who were acting as the 
representative of the Department in prosecuting -4 I don't 
wapt to use the word "prosecuting," but In rec/resenting the 
iep^rtment In civil tax cases, the Department was also acting 
the administrative law judge. So we hard sort of like two 
sid^s of the house there. I had one-^roup of folks who were 
the atts>rneys representing the Department; i naa another group 
of folks who were basically administrative law judges hearing 
the casings. I mean it's a strange situation. 

Q And you were supervising both groups? 

A Correct. 

Q And you remained in that position until when? 


same position, 
til 


A 1991. I mean I didn't stay in t\ 
i^ t I stayed with the Depart ment of Revenu, 

Q Okay. And what happened at that poiht? 

A I left there, and came to work for theK Fraud 
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Section, Departmen£__ of -J u s t ice^ 

the process of yoiirooining the Department 

gw named Lawrence Urgenson, I 
time, who was then the'ehief of\the Fraud 
learned from others that the Fraud Section 

was looking for people. \l me^n that's how 

ited -- 



you applying for a position in a component 
r at main Justice in Washington? 
main Justice here in ^WaSnington. 


you interview with in the application 


\A 

Q 

process? 

A First interview was with Donald Foster, who is the 
deputy in charge of administration in the Fraud Section; and 
there were some other people I think I talked with that same 
'day, a fellow named John Arterberry, who 5^s the deputy in 
charge of the bank fraud unit. And I believe I also that day 
m et ^ a man named Allen Carver, who was the^ prlhcipal deputy 
chief of the Fraud Section. 

Q And was It your intention at the time to relocate to 
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this area, the Wash ington me tropolitan area? 

When you were involved in the Application process, 
have any jlis^ u s^ ion s-^egar ding travej that you might 
undertake on behalf of t^i^Departntent? 

there any limitations that yoVi requested or 


-- ceiling? 

(Shakes head side to side.) 

Upon joining the Department in 1991,/ we^re you 
5 gned to a particular area • — 

No, just -- 

-- within the Fraud Sector 

Just to come to Washington ana go wherever they sent 

me . 



Q Okay. But within the Fraud Section? 

A Oh, yeah, I mean -- yes, I’m sorry. I was assigned 


to the bank fraud group. 
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that ; 




could be more than 


did. you have 


was it here 


A ballpar k figure ^ is fine, 
i, maybe 30, 40 people 
^just — I don’t remember. 

It wasjt-^ b s trant ^iaj,_number? 

lot of people, yeah. 

Okay. And prior to the fall 
any/drials, between ’91 and '93? 

A Yes, yes. 

Q About how many? 

A Two . 

Q Two? Were they -- well, the 
in\ Washington? 

A No. 

Where was that? 
v A\ In Atlanta. 

Q\/ At the time that you first beuame involved in the 
matter that resulted in the trial in Atlanta, was it still in 
the investigatory stage? 

A No, the case had already been indicted. 

Okay. Was it a lengthy trial? 

Trial time itself was about four\ weeks . 

And was that concerned with bank iraud? 

Actually it was more of a commodities, securities 


How many defendants, do you remember? 
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A There woje i-wn is still a defendant at large 

that ca 



close those 
know where he's 
him back here. 



Q You mentioned that you 

wfes that? 

A In New Hampshire. 

Q And approximately how 

\th^t case? 

\A Six weeks . 

How many defendants? 
A\/ Three. Three defendan 



ing for two 
awful lot of 


1. Where 


last in 


trial. There 


“that went 

were more than three defendants in the case. 

Q Okay, I appreciate that. And in that instance, were 
you involved in the investigatory stage or did you come aboard 
post indictment? 
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Q How riirij^ nn f i rs t J ^arn^t.hat. there was an 
investigation involving what I'll generally call banking 
practices in Arkansas, in which the names^ of either Mr. or 

Mrs/ Clinton had_ax4 reert? 

A /Tn September of 1993. 

And can you tell me the process'/ means by 

whipti the information was communicated 
A Yes. I was asked to go in to 



Carver 


Ijm sorry, my voice is in real 
Q Take your time. 

A I mean I was talking to the court reporter, because 
I 'know she's having difficulty in hearing what I 'in saying. I 
was\ asked to go to see Allen Carver. Dwight' Bos/twick, who was 
another Fraud Section attorney, was also/dsked to go in there; 
and\John Arterberry, who was my immediate superior:, and who 
was Bo^fcvick's immediate superior, was also present. 

Allen Carver basically told us that there was an 
investigation or — I shouldn't say investigation, but that 
there had been some referrals of bank fraud violations made by 
the RTC to the United States Attorney's Office in Little Rock, 

1 Arkansas, and that there was a newspaper Reporter, I believe. 


ontacted somebody 
,d — let's see 


\from The New York Times, who had, I guess 
_the Department of Justice saying that 
if I've got this straight. I'm not sure whether or not — 
bear with me, if you will. I'm running things together here 
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and I'm not sure tjxa x I - m to tal ly accurate. I mean, let me go 

know, take your time and certainly -- 

it al-f ctrrtaJjx that at that meeting there 
rje&l discussion of the referrals or not. * What I -- 
'kind of remember about the meetingN^as tl\at Allen 

told us that there was a reporter\f ronh The New York 
C guess contacted somebody at the Department of 
saying that, you know, there was some allegations at 
lfast of bank fraud involving Madison Guaranty anc that there 
wAs a fellow named Hale who I think was probable 4- yeah, at 
^ that time was under investigation by the U. S . /Attorney ' s 
Dffice in Little Rock for SBA fraud, and th^/t Haie was making 
assertions apparently to the newspaper r^^orter (that he, 
thrdughXhis attorney, had been in ^cotitact with ti*e United 
States/Attorney ’ s Office in Little Rock, suggesting that 
President Clinton had pressured him. Hale, to make a loan to a 
place called Whitewater Development. 

And as I recall -- boy, this is really fuzzy now, but as 
X recall, there may have been some mention of what ~ of 
I Madison Guaranty In this context, too. A^d, you know, the 
\reporter then supposedly went on to suggest or maybe say that 
fra vi d Hale had attempted to work out a -^ ythank you, 
appreciate that -- work out some kind of an accommodation with 
the United States Attorney's Office in Little Rock, basically 
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•3 


trying to get the g overnment to not indict him, and in return 
for which was prepared to comeirwand give them very 
fact-sp4cif ic information about the activities of the 
President, involvijig 6u^gastjons or assertions that he had 
pf essuredj^vid Hale and I think maybe^people \at Madison 
Guaranty to make a loan to Whitewater Development , and that, 
you /know, the U.S. Attorney's Office in Little R^ck might have 
a ^conflict, you know, in handling that. 

Q Yeah. 

A And, you know, ray recollection is Carjveij then said 
hat, you know, I'm sort of just giving you guVs a heads-up; 
v we\may get involved in this case; and, you know, Basically if 
lye go, you're the guys. That was Bostwick nrld me at that 
tlme\ Don’t make any travel plans. He djrdn't dive us any 
docutnen^s, he didn't give us any fapt^pecific information. 

iXbnink he also indicated at LliaL ' m eeting that a fellow 
named Irvin — or Irv Nathan, who I think at that time was a 
deputy assistant attorney general in the Criminal Division, 
had also somehow picked up information, you know, pretty much 
along the same lines of what The New York Times reporter was 
| talking about. 

Carver’s impression at that time, at l&ast the impression 
got, was that the story was coming from^ two\dif f erent 
sources: One, from the reporter, and the otheii from Irv 

Nathan. And, you know, Carver thought it was a bit 
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coincidental, I gu ess, that they're hearing almost the same 
thing from^fe^o distinct, separate Screes. 

Carver, as I recall, also gave us at\little bit of a 
histbry lesson in^te xm s of r ^ou know, something to the effect 
that ther^fiad been an earlier mattet^vlnvolvirtg Madison 
Guaranty, and I think also linking or suggesting at least a 
liny between President and some wrong — I n^an he wasn't 
specific about it, or not at all. And I kind\of tecall him 
ying, "Well, do you" — the then U.S. attorney in Little 
Rbck wanted to recuse from the case and that it was just a 
S. case in effect. 

I think he may have told us that it had t/eerV declined, 
not a hundred percent sure of that. But /, you know, the 
r\ssion I got was, whatever that matter was gidn't go 

Did — 



A And that's -- I'm sorry. That's about all I can 
remember about that meeting right now. 

Q Okay. Did Mr. Carver indicate that other people in 
the Department were going to be accumulating further 
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have mentioned those new referrals, because he said that they 
were uncert^irf'as to whether or nbt^the United States attorney 
was goinr^ to recuse herself on the new referrals. And they 
were/also uncertain as to wha t role, if anyv^ the Fraud Section 
w<^uld play^. 

kiyd', you know, one of the scenarios^he lai& out was, you 
know/ we might go down there with the, quotes, blessing of the 
United States attorney, and, you know, basicaMy take over 
tbjese cases, but that the U.S. Attorney's Office v^ould still 
be involved. 

In other words, they would have the bottom 
jurisdiction. They would be running the show,yan^ we would 
lus'fc be there under their direction. He wasi/'t sure about 
t\at\ He said, "Well, or they may just refuse a/nd we'll take 
the\whHle thing; we don’t know. We d&tV t even kVow if we're 
goingxryget involved." 

Q Just trying to pin the time of this meeting down 
some, approximately when, in relation to when you actually 
learned that Ms. Casey was going to recuse herself or had 
recused herself, was this meeting? 

t A I would say roughly two months . r^My best 

ollection is that this meeting occurred\\ike the first or 
ond week of September. 

Q After the first meeting that you had\with Mr. Carver 
and Mr. Arterberry, did you have any other meetings prior to 
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learning that Ms. Casey was going to or had in fact recused 
herself? 

A/' The only other meeting that I^can recall would have 
been/right about th e^ time tha t Paula Casey aid -- it was right 
before she^r^cused, okay. And, you^now, I say within -- 
probably within a week before. I had hear*! frori\ Carver and X 
I thin^ possibly Jerry McDowell, who was the s^ctic^t chief at 
thy time, that there had been some meetings wi)th higher-ups in 
Criminal Division, and with Paula Casey, aiijd tpe topic of 
h^r recusal was discussed. 

And actually I had been told that Paula Casey said she 
ywak not going to recuse. And, you know, maybe/then a day or 
two\ later I was told, well, she is going to recuse. And, you 
krvpw\^ it was sort of like, get your bags p^fcked./ 

Then the next communication tha^^T recall ik a call from 
Jerry K^pbwell . He said, All rig ht, ho said Paul ^ Casey is 
recused, but we don’t have the recusal letter here yet. But 
he said I’ve been assured that she has in fact sent the 
letter, okay. You're to call Paula Casey in Little Rock and 
arrange to go down there and, you know, take over the cases. 
-.So I did. 

Q Okay. Let's step back just a se^d^d here. 

A Yeah. 


Q At what point in time did you learn tjiat Mr. Nixon 
would be joining you and Mr. Bostwick? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


2235 


A That was long before the recusal, as I recall. This 
is embarrassljag^^I just -- it~~~'j'ust. seems to me -- 

Q I understand that it happene'&sabout two years ago. 
Yeah. No, I mean it seems to me\that, you know, 
th4t Jim Ni^orT'was sort of maybe^S^ate entry\here, okay. I 
Ranted p6 — I started to say, well, itvas long before; then 
1 1 thought, no. I think that Nixon was put cm it\ maybe, I 
don/t know, a week or so before I went down -the rey but I'm 
just — I'm not at all a hundred percent certain c|f that. 

^an I could be way off. 

Q Sure. Can you recollect there being jan^ changed 

circumstance that led to Mr. Nixon's joining ypu j— 

A No. 

V Q -- and Mr. Bostwick? 

No, no, not at all. 

i,\one thing I will mention [, you know, is thl at it's 
almost an aside, but maybe about a week or so — week to 10 
days after Dwight Bostwick and I had met with Allen Carver 
back in September, ran into Allen in the hallway, and he came 
over and he said, oh, he said, we found out who Irv Nathan's 
source is. 

And it was funny because Dwight Bostv^iok and I, I 
remember, you know, before that, had discussed it, and we half 



jokingly said to each other, you know, Tbet the source is 
this reporter. Sure enough, that's what it was\ So I mean it 
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There ' s 



turned out that there weren't really two sources. There was 
only one, amj^rfv Nathan picked ^it^up all from the reporter. 

I 'jp^sorry, I didn't mean to 
That's qui te all right 
no/ objectiop^bn my part. 

Before you left to travel t< 

/understanding — well, withdrawn 

Did you have any understanding regarding 
ti/ne that this might take to resolve 
A No , no . 

Q Okay. Had anybody given y 

discussed with you whether it would 
long-term? 

\A No. Let me — let me just add 
parenthetically . My experience in ha 
matters fehat I handled for the De partment. 
of town -- they were long-term. I packed every stitch of 
clothes I owned, okay. You know, turn off the lights, as they 
say. 

I mean, you know, these trials, the trials themselves 
were, you know, maybe, say, fairly short ^ duration, but I 

t ember that case in Atlanta. I literallVV wound up almost 
ing in Atlanta for almost six months, just, so much to do. 

So I suppose in my own mind I was not looking at this as 
a couple of day trips and, you know, forget about it. 
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course, you 


Sure . 

I ^meTan I think, you kno» >v I probably viewed it 
personally as, you know, requiring substantial long-term 
comn>ltment . But b eyond that, I hadn't thought in terms of, 
ypU know, y&ti ths or years or anytlvihg^like th\t. 

Q/ Okay. And your first two expe^siences\ the Atlanta 
and tfew Hampshire experiences, recognizing that you did spend 
a Significant amount of time prior to the tri^l itself in 
Hose jurisdictions, was it -- was there a typica^ arrangement 
whereby you were commuting on the weekends? 

A Oh, yeah, yeah. I mean, you know, o$ 
ki^ow, the closer we got to trial, you just stayed/ weekends , 
\toc\. What the rule was, I mean it's sort of /a simple rule to 
E^ll\w. It's driven by money, okay. The^zrale ifs real 
siniple\ If the cost to the Governmervt^f or you come home on 
the w^ek^nd exceeds the cost for Von to stay on the weekend, 
you don't come home on the weekend, okay. 

You know, the air fares between here and Atlanta were 
such that it was actually less costly for the Government for 
me to come home on weekends than to stay in Atlanta. 

Q I'm sure the taxpayers will expert that section to 
\be highlighted. 

A That's the way they do it. 


Mr. Saro . Another example of the Department of Justice 
looking out for the public trust. \ 
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EXAMINATION BY MR. CLARK: 


W^s^it your expectation rhat Arkansas, you were 
going to' be able -- 
Yeah. 

■y^X.o commute at least forborne -- 
Right, right. 

-- initial period? 

Right. It was a little bit more inconvenient 
because there are no direct flights from Washington to Little 
Reck. You have to — you have to change flights ajt some 
pliace. We had all sorts of options where we ccvuldf change. 

\ \ Q And of the three attorneys who were ^ss/gned to this 

Yask -- yourself, Mr. Bostwick, and Mr. Nixon' — /was one 
person in charge or considered the senior/iftembei^ — 

\a\ Yes . 

QX^/ -- of the team? 

Okay. Who was that? 

A Me. 

Q Okay. And between Mr. Bostwick and Mr. Nixon, was 
one more senior than the other? 

A No. They both started about th^same time, I mean, 
you know, in the Department. 

Q Okay. 


And I — I tried to treat them equal 



I hope I 


did. 
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Sure . 

in terms of ^l^ocation of responsibilities 
An d had they been with the \Department before 

^or 

think -- no, they -- well, Dwight Bc^stwick I think 
s hired on before I was, but thenxhe took an 
pnded leave or something, he get married, aVd long 
jieymoon. So actually he didn't return until after I had 
started. And then Jim Nixon started, oh, a mont^h <Jr so after 
I aid, I guess. 

\ \ Q Besides Mr. Carver, was there any individual who 

Communicated to you facts regarding the investigation within 
ma\in NJustice? And I mean superior to you opposed to 
Mr . Niostwick and Mr. Nixon. 

A\ yWell, yeah, Jerry McDow ell, wh o was Allc r ri Carver's 
superior, he would talk me from time to time. And John 
Arterberry, who was my immediate superior, was, you know, he 
was in the loop, okay. 

Excuse me. In terms of anybody at all in the Department 
communicating to me facts, there really wasn't anybody. 



because what happened was, before I went dc 


to Little Rock, 


obtained copies of these nine new referr^ls^, okay. 

Q Okay. 

A And, you know, I mean, you know, it wasn't -- it 
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wasn’t a situation o f Carver or anybody telling us the facts, 
referrals, and wefta^ to read them. 

Who — who provided them^to you, do you 

rerae^a 

fs is -- it was odd. We Vv got them\- well, I 
/either Carver or McDowell actually. youN^cnow, 
/furn^hed them to us. But there was a coverV letter 
brapanying those from a woman in the Executive 
ted States Attorneys in the Department . And\ I 
ocjd because, you know, you usually get the refe^rra L 
say, the RTC in this case. 

\ \ I can understand why we didn't, because they /had 

initially been sent to the United States Attorneys Office in 
Lit-tle Rock. Why EOUSA became involved, yem know# I don’t 
knov^. \ 

Q\/ Okay. 

A It could be — and I’m guessing at this, all 
right? -- that because of the recusal situation or the 
anticipated recusal, maybe Paula Casey sent them to EOUSA. Or 
it’s also possible, and it sort of sticks in my mind, that it 
n was Jean Lewis, the RTC investigator, who^had furnished these 
referrals to Donna Henneman. And I can’t Y ou wh Y 1 say 

t^at. I sort of got that impression someho 

Q Okay. Is Ms. Henneman the person wh<^ sent the 
letter or the transmittal -- 
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A Yeah. 

Q -^itfessage from EOUSA? 

A X Right, there was a cover letteK.accompanying the 
referrals, signed ^by^ Donna H gnneman. 

Q Jurying to place this generally in tilqe, was this 
/lose tX the time that you assumed responsibility for the 
/matter or -- 

A Yeah. This was — yeah, because thi^ wa^p 

I pretty much contemporaneously with the, you 

Casey's recused; no, she's not recusing; this type 
So, yeah, I'd say a couple weeks. 

Q The transmittal message that you've yef^rred to, was 

\ddressed directly to you — 

No. 

\ — or was it addressed to ebody els^who routed 

it to 

A I think it was addressed probably to Jerry McDowell, 
or possibly Allen Carver, who then gave it to us. 

Q You had mentioned a bit earlier that Mr. Carver had 
described an earlier matter involving Madison Guaranty. 

A Yeah. 

Q Did you ever see, in the period df\ November -- of 
sVg tember through November of 199 3, the me nyor^dum that was 
prepared by an attorney in the Fraud Section concerning the 
first referral? 
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No, no, I did not. 
Ditk'^ou ask anybody if 


could see it? 



N ow f with reg ard to the nine referrals that 
to you, did you have any discussion with any of 
persons to whom you reported concerning whether those 
should be handled in any specific \>rdei^? 

\ Eventually I had a discussion with A\lleh Carver 
that very topic, but not at that time; it\ wag much later 
inf time. 

Q Okay. When would you say the discussion with 
\Mr\ Carver occurred? 

A That had to -- well, we were down l/i Li/ttle Rock. 
m£an\we were already working with the FBI ,/and -A let’s see, 
latk November to mid-December. And,j>rice again, \I apologize, 

I woulK i*ke to be a lot more pre clsp In th i s, bu t' this is the 
best I’m capable of. 

Q Yeah, the record should reflect that Mr. Mackay 
doesn’t have any documents in front of him such as a calendar 
or a memo pad. So — 

A What — the way this came about r-was that we — when 
say we, I’m talking about what I call thVXteam, all right, 
^ight Bostwick, Jim Nixon, and I -- had d^scdssed among 
ourselves and with FBI folks in Little Rock, you know, 
administratively how we’re going to handle this:\ Are we going 
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to handle all nine a s, you know / one composite unit, or are we 
going to br^a^it down into nine Separate investigations, so 
to spea 

'it was our vi ew, after h aving read through the referrals, 
b^fcause th^re was so much overlapping^ and interrelationship, 
£hat we/should handle them as one composite uni^. 

/ Q Okay. 

A Okay. 

Q Okay. What I'm not -- 

A Carver wasn't particularly in agreement with that. 
Y«^u know, he wanted to see it more bifurcated. 

Q Okay. 

A I mean that's what that discussion/kas/ Maybe I 

misunderstood your question. 

Q\ Well, no. I mean in light^ef^ the dialWue with the 
Depart^^e^t, you know, I'm not really— c o much c once rned as to 
discussions amongst the tear, as to how to deal with it 
administratively . 

But I am questioning some -- my questions somewhat go to 
conversations you may have had with people to whom you were 
reporting and maybe statements that they m^ide. 

Like, for instance, did you have any discussion with any 
if the persons to whom you were reporting ior^rerning the 


specific referral that concerned the 1984 ClinVon 
gubernatorial campaign? \ 
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That, 


narrow it that 


A The only one who I would have had any discussions 
with would h^ 
much. 

Sow, did Carver and I ever discuss -- \ mean if your 
question is^tfld Allen Carver and T^-e^rer disc&ss specifically 
Allegations that funds from Madison were r*eing diverted to a 
/gube ftatorial campaign? I would have to say\lmos(t certainly 
Okav. I don’t think — it never got thAt f^ct 
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tfitN Mr. Carver 


Was there ever a cwwersation with Mr. Carver 
a statement was made that the rbeus of your 
investigation ho nn parHmiar person^ or not being on 

particular^ersons at the beginning?'' 

A/ No. 

/Q Okay. Is it fair to say that in ybur View you were 

basically permitted to make judgments regardiri^j wr^ere your 
investigation would lead? 

A Yeah. Yes, I'm sorry. 

Q Did -- did you have any discussions 
regarding whether the Public Integrity Section/ of /main Justice 
hot^ld be involved in this investigation? 

There was a discussion regarding^that /topic. I'm 
not ndred percent certain it wa^with -- thaK^it was with 
Allen b^jrVer. I'm not — I'm not Lexcludlny him 
recollection is that Jerry McDowell mentioned to me, and this 
was probably right about the time I was getting ready to go to 
Little Rock, okay, McDowell mentioned the possibility that the 
Fraud Section may share the investigation with the Public 
-lintegrity Section. Or — I don't think tint's maybe the way 
^e put it. 

You know, sort of the impression I gop. \l think the way 
McDowell put it is that there might be an attorney from the 
Public Integrity Section who would be working with us on the 
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investigation, and but McDowell also made it -- at least I 
thought he macteit clear that if^th^t took place, it would 
still b^our primary responsibility. know, if there was 

ever/going to be a ny question as to who was\in charge, it was 
gglng to be^tfsT not the Public Integrity people. But, you 
ftnow, ghat's more of an impression I haaXhan anything else. 

/And, Arou know, all I know is nobody from the\PubMc Integrity 
Section was assigned to the case. And nor dio. I ask, you 


:Lor 


irv 


to your 
unher statutes 


bw. I figured that was up to them 

Q Did -- did you have any experience pr 
revolvement in this matter in prosecuting cases] 
that concerned deception of any regulatory agency/by illegal 
reimbursement of campaign contributions or m^tte^s similar to 
that 

A\ No. 

Okay. Do you know if M r . Bn s twl c k or M r 1 . Nixon had 
any experience in prosecuting cases — 

A They did not. 

Q -- in that area? 

A I have had experience, though, with that general 
^area. I mean it did not involve regulator agencies, but this 
goes back to 1970s. 

Q Back when you were in the U.S. AtitoVney's Office in 


Springfield? 

A Right, right, yeah, it was basically involving tax 
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violations where cont ributi ons were made to congressional 

iiV'-tfXolation of the Fedeta^ Election Campaign laws. 

done was false invoice, i were submitted by 
fnr nonex istent service . So I mean, I'm 



know, in general, you_ knowAc* aign. 
Excuse me. Can we go off the ^ ord one 



ere come a 


Mr. Clark. Certainly. 

[ Recess . ] 

BY MR. CLARK: 

Q Okay. At the time -- withdrawn. bid 

t^meXin November of 1993 when you actual 1^/trave^.ed to the 
U . s\ Attorney ’ s Office in Little Rocjs 
A\ / Yes . 

Q Did you go by yourself? 

A Yes . 

Q Okay. And the first time that you did that, did you 
have a specific purpose? 

A Yes, to essentially meet with Paula Casey and folks 
in her office, pick up the files. You know\ basically find 
^t where the library was, you know, whereyth^ men’s room is, 
you know, that type of thing. 

Q Okay. And at that point was your primary point of 
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communication up the chain of command -- well, who was your 
primary pointr^of contact? 

A Allen Carver. Well, let me rephrase that. Both 
Allen^ Carver and Jo hn Arterbe rrv. It was Alien and, you know, 
if/Allen is^riot available, get aholcT^af ArterbVcry. 

Q / Okay. Did — on that first tri^ did you have the 
/occasion to speak personally to Ms. Casey? 

A Yes. 

Q Did she discuss with you the matter o)f h^r 
scception of how she had been treated by people at main 
uptice in connection with this whole recusal i^suf? 

A Yes. 

What do you remember her saying on ^hat/ subject? 
Could I confer for just a second^ 

Clark. Sure. 
jro . Sure. 

[Discussion off the record.] 

The Witness . She was not very happy. She felt that she 
had been treated unfairly. 

BY MR. CLARK: 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


2249 


- tell y ou now who . 

OJpayi Are you familiar a gentleman named 


Can you just identliy^him? 

Stern is -- I can't tellVou wKat his title 
n’t -- like I say, I think hVs a\ special 
Deputy Attorney General, maybe to\ the 
, whose responsibilities are fi^an^rial 
institution fraud. 

Q Okay. When was your first awareness that Gerald 

\St^rn held that position? 

A Oh, I knew that before I went to Little/ Rock. 

Okay. To your understanding was/ lie going to be 
invo\ve^ in any way in the prosecutipn^of Mr. Hal^or the 
investigation of these referrals concerning MdUlSGT i Guaranty? 
A No. 

Q Did anyone tell you that you should not communicate 
with him on these matters? 

A Nobody from the Department of Justice told me that. 
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you have discussion with an yone concerning the prior course of 
negotiations^ith Mr. Hale’s 
K/ Yes . 

'Q And did jomeone app rise you, generally speaking, of 
tf(e positipri^of the Little Rock U. S>“^ttorney\s Office 
regard^rfSg what would be an acceptable pl&a arrangement with 
Mr. ,/tale? 

A Yes. 

Q Okay. Did anyone above you in the D^paitment of 
Jjistice place any restrictions on your ability to arrive at 
different terms with Mr. Hale, if you decided ifhaif would be an 
appropriate course of action? 

A No. 

\Q Subsequent to your trip to Litt ^4 Rock, did there 
comfc a\time when you went to Kansas^Cirty in connection with 
this nt^t^er? 

A Yes. 

Q Okay. On that trip, were you accompanied by either 
Mr. Bostwick or Mr. Nixon? 

A No. 

Q Okay. And your purpose of goin^\ to Kansas City was 

\what? 


To make arrangements with the RT 


pr the RTC to 


make available — to make available to the FBlXrecords 
regarding the Madison Guaranty Savings and Loan Ninvestigation . 
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Q Okay. During the meeting in Kansas City, did you 
say to anyon^-^tTany point sometRlmg^ in words or 
substanpe -- I'll note for the record tfr^t the witness Is 
starfring to smile; I think he anticipates the question -- that 
pebple wouldrf^t be happy if this wertt^-- would be happy if 
t/his weprt away or wouldn’t be unhappy if\t went, away, or 
/something along those lines? I think you kn^w wh^t I'm trying 
to get at.. 

I A I know exactly what you're getting at\. 
discussion with Richard Iorio, who was the — 
lijke the Chief of Investigations for the RTC inj 
\ci^y district. Or, you know, that whole area. 

And best of my recollection, the way this whble thing 
c^ne^bout was Mr. Iorio had voiced some criticism of the 
Uni&ed^tates Attorney's Office in Little Rock regarding the 
not puissulng the first referral. This 1c the September, 1992 
referral. And I Stopped -- well, I didn't stop him. But when 
he completed telling me that, I told Mr. Iorio that the 
decision not to pursue that prosecution had been approved at 
the highest levels of the Criminal Division in the Department 
n of Justice. And I probably used words to ^he effect they 
wouldn't have — they wouldn't be unhappy the thing went 
aya y- 

Q Okay. Had -- had you seen any document that 
contained a statement similar to that effect, or\what was the 
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source of your part icular la nguage? 

A A£""£hat time, at that time I can’t say for certain. 
My bes£/recollection is I had not yet s£^n any document to 
that / effect.* RutT^had 1 Panned from Paula\asey when I had 
initially m^t with her that there hati^been anXearlier referral 
and sh^had told me that she received a m>mo with Jack -- you 
know/ reporting to have originated from Jackv Keating, 
basically .advising her or her office that, yoy^ knlpw, if the 
UiS. Attorney’s Office decided to decline the iasd, that they 
wouldn't have any problem with it. I mean I was aware of that 
ai the time that I made that statement to Iorid 

Q Okay. Did Ms. Casey discuss that mefno in connection 
rfit'ti these generalized statements she was making/of 
unhappiness with her treatment by people ^rt the /Department? 

A\ Yeah. 

Q\/ The conversation with ibrlo, wab iL JlTst the two of 
you or was it as part of a larger group? 

A I don't remember. I just — I don't, I just don't 
remember. 


Q Okay. And yoy were intending to refer specifically 
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Okay. I just want to quickly go through a few 


documents 




think this 
at your disposal, 
t, I'm going to show 
bearing a Bates stamp number N 
handwritten notes. Just 
or a second. And my firs 
y<j>u can identify this single page for t 
A Yes. That is my handwriting. 

Q And can you — can you read what ap^ear^ on the 
section that has not been redacted? 

\A Yes. It says pre-election refey^al, ye, C.K. slash 
kit\ng\ U.S.A., dash, not going tcy 
Then recused. 

Q Okay? 

A That's what it says. 

Q And is it fair to say that B.S. stands for a common 
swear word? 

A Yes, it is fair to say that. 

Q Fine. Can you just briefly describe the 

ircumstances in which this document was prepared by yourself? 


rsue, dashy^just B.S. 


A Yes. This is part of the notes that\I made at the 
meeting with Allen Carver, Dwight Bostwick, Johri Arterberry, 
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in September of 1993. 

Q ^reyou familiar with lift^ndividual named Deborah or 
Deb Snvihh? 

Yes . 

Q J2K. ay. Can you just ident>£^ her ve\y quickly? 

A/ Deborah is now a supervising ahtorne^ in the 
environmental -- Criminal Section of the Environmental 
Division of the Department. This is a job that she recently 
t^ok . 

Prior to that time, for about the past twq and a half, 
tnree years, she was the Director of the New England Bank 
F^aud Task Force in Boston, which is part of yhe /Fraud 
\Se&tion. Prior to that time, Deborah was a/- 1/ believe her 
t'itre was senior litigation counsel in ther Frau4 Section in 
Washington . 

Did Ms. Smith have to bo consult e d l uy a irding the 
composition of your prosecution team? 

A No. 

Q At that time in November of 1993, to your knowledge, 
were you to be assigned to the New England Bank Fraud Task 
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mean she was actually up in Boston at that time. 


00430 



Showing you now > ''a*document Bates stamped 
's a single page of sdme handwritten notes, 
the handwriting — 


— that appears on this documeh^? 

That’s my handwriting. 

Okay. Can you just go through everVthihg that 
ead whatever you can as it appears there? 


Sure. It says, "Stern, U.S.A. will recuse Monday. 

N6 special counsel, dash, no basis on current iinfo. Recusal 
ori Hale, self and office. Hale, dash, trial. /Frustrated with 
\RTQ responsiveness . Using omnibus subpoena ./ Go /Tuesday, meet 
*tl\u.S.A. for transition”. 

Okay. And the Stern who's referred td^ in these 
notes^w^ich one would that have been? 

A That would be Carl Stern. 

Q And can you just identify him, please? 

A Carl Stern is the — I don't know what his real 
title, they had some title for him. Basically he's — he’s 
our PR guy, okay. You know, he runs the public Information 
\Office over at the Department of Justice. 

Q Okay. Can you tell either from locking at this or 


from your independent memory whether the information was being 
conveyed to you or from you to him? 
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This would have been information conveyed to me, and 
not necessarily from Carl Stern .^^My best recollection is this 
is — plus is information which was corKeyed to me by Jerry 
McDp^ell . 

Q J)Ka y. 

For some reason. Stern's name mentioned. 


It being In connection with a posVible\ press 


ty 

M3 

release? 

A Yeah, that’s exactly what I’m guessiYig here, is that 
sftern may have spoken with McDowell, okay. Because I mean 
there's some reason I put Stern's name down th^res. But I 
never had the impression — I don’t get the impression in 
\re^ding this that Stern was the source of the information that 
tie 'y.S. attorney was going to recuse on ^Monday ^ 

Okay. 

I got that information -I g o t from McDowe ll. 

Q Okay. And the reference to a Special Counsel? 

A Right, this — go ahead. 

Q Is that a reference to the, I guess, corollary of 
what would now be an Independent counsel? 

A Yeah, I think that’s probably ^vfair assessment. 
^See, at the time, there was no independent^ounsel statute on 
the books. It had expired and Congress ha 


hot yet passed a 


new one. 

Q Okay. How had that issue come to youk attention, 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


2257 


44 


that it was even under consideration? 

A Ong^"2igain, I would haVe^to say from what Jerry 
McDowell/conveyed to me. I wasn't awarkthat it was under 
consideration or I don't think I was aware \hat it was under 
cojrfsideratigjrT^ But, you know, reacHmg^ this, special 
counsel y^with a notation next to that, n^\basis\on current 
/information. 

You know, I think at that time there was Na r^al lack of 
information, okay. X mean, you know, I think that's probably 
what leads — or supports the statement or the observation by 
McDowell or others that, you know, there was no factual basis 
^atlthat time to suggest that, you know, a special /counsel be 
^ppyinted as opposed to an employee of the Department. 

\0 Did you have any conversations irythis time period, 
mea^in^ September through October andj*5vember oV 1993, 
concernirfcg what circumstances mig ft- warrant a furth er look at 
that issue? 

A Yeah, I think we did. Let me — I think the way 
this arose is that it — you know, at some point in time, the 
media, the print, particularly the print media, were running 
articles, editorials, saying, you know, better appoint a 
special counsel. There were rumors that Congress was going to 
nact a new special counsel law, like right) after the first of 


the year, which would have been in early 19 --Nfcecause I think 
Congress may have gone into recess for a while oV something. 
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You know, I mean I realize I’m getting a little bit out of the 
time frame ^htfffyou're focusing on>^but I'm trying to — 

Q / Sure . 

/ A -- respo nd to the s ubstance of tfte question. Yeah, 

I /lean bec^a^e I always — not alwaY^» but, ydu know, once the 
media smarted running these articles and N ^ditorVals , I felt 
1 like/l was racing against the clock, almost\ so Vo speak, you 
kn«p(w, in terms of how much time we were going\to jjiave to 
cc/nduct whatever investigation we could conduct before an 
Independent Counsel law was enacted. Because my understanding 
from, you know, the prior independent counsel IrawJ is that 
or\ce the independent counsel law goes into effect/, we would 
nob be able to use grand jury. Because that/-- apparently 
under the old law, if there was any consideration being given 
by the\Attorney General or the Deparpn^nt, you Iqiow, whoever 
wouldNijake the determination -- 

Q You mean the initial assessment of whether there 
were credible allegations? 

A Right, that that would cut us off from subpoenaing 

anything. So that was the real focus of my concern about the 
j Independent Counsel issue. 

Q Okay. 

A That was it. 


Q The fact that you have Hale, dash, ti^ial, 
highlighted by encircling it. I'll say — 
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Yeah. 


I can 



she just 
Ijn dther words, 


'on explain that a"I4ttle bit? 

Yeah. Go back up here. It s*ys recusal on Hale. 
Which appears two lines above. 

t, and I under scored^the word, \Hale," there. 

twice, self and officd^ Because there were 
you know, in my mind anil in khe minds of 
er and I’m sure Jerry McDowell. All right^, P^ula Casey is 
sing. All right. 

Is she going to recuse on the Hale case orj is 
going to recuse on the RTC referrals? Okay. 

tnpre are theoretically, more than theoretically,/ there could 
been -- one of the scenarios that we wejfe, Vou know, we 
cdulki have been faced with, is that Paula Casey /says, all 
rig^t,\l’m recusing on the RTC refer^ls, but I going to 
keep blje>Hale case. 

You know, and I remember thinking to myself, that’s going 
to be a real pickle if that happens. The next question is, 
you know, another scenario we were working with is, well, is 
Paula Casey going to just recuse herself, but not the office? 
All right. Then where — you know, once ^again, where do we 
\fit in here? 

Are we going to be working one or both df these cases 
with other members of the staff in the U.S. Attorney’s 
Office? And if that's the case, you know, who mins it? 
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Okay. That answered that qu estion. 

Next, JJarTe, dash, trial. Al^^iat means to me is I 
conclude! we, me, was going to have to £ry the David Hale 
cas^. And I remember think[r^to myself, w'hen ' S the trial? 
Y/u know, JMnean, you know — 

Q/ First question a person would asik. 

/ A Right, where's the indictment? Ydu kn6w, things 

liV© that^ Okay. Frustrated with RTC responsiveness, this 
as got to be — 

Q The subpoena issue? 

A Yeah. 

Q The subpoena compliance issue? 

A Right, yeah. And then, you know, ^n tjie subpoena 

/ihg, you know, kind of tied together. 

Q\ Sure, okay. Next, I'm gojj*g to show you 002262. 
This i\^in E-mail message that ap pears Lu have bee n sent by 
Mr. Arterberry. It bears a date of November 9th, 1993, at 
6 : 12 p.m. 

A Okay. 

Q Okay. What I/d like to focus your attention on is 

i the third to last highlighted point, quotey "Mackay has had 


proposed a 

is, was that. 


\initial meeting with Hale’s counsel, who ha 
t etrlal dispo sition." And the first ques^ic 
in fact, the case? 

A Yeah. All right. Best of my recollection, at this 
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time, I had been introduced to Hale's attorney by Paula 
Casey. Sho^Je^fiands and I mean, ydu^Jknow, it was a 10-second 
meeting 

/ Q Okay. I t wasn't a substantive meeting? 

A IJO'Tno, no. And where i^^s^ys here\ you know, who 

ftas proposed a pretrial disposition, at chat time Hale's 
/'counsel had proposed nothing to me. He may^aveynade some 
comment, well, you know, let's maybe work thisi thing out, but 
I /don't even think he did. 

Q Okay. 

A -- meeting. Introductory meeting. Arid I may have — 
nean I was aware that there had been previous discussions 
ween Hale’s lawyer and people in the U. S . /Attorney ' s Office 
i^ Little Rock regarding a pretrial disposjftion J but that’s 
all\l \*as aware of. I mean I can teJJr"you this, V that I did 
not h^ve/any discussion with Hal eLs conns-el occasion 

regarding any kind of a disposition for dealing with the case. 

Q Okay. I'm going to show you now some handwritten 
notes that bear the consecutive Bates stamp numbers 000482 
through 000486, a collection of pages of handwritten notes. 

A I have to tell you, I have difficulty in reading 
\some of this. These are not my notes. 

Q I understand that. 


A Okay. 

Q If you want, you can take the opportunity to go 
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through them completely. There are only certain portions that 
I intend to 

A /Well, why don't you just, limit's all right with 
you, /^o to, you know, the portions you're interested in. I'll 
to decipher them. 

Q / Okay. Well, I may, in fact, ab. some \>f that myself 
/and }dst ask you if you recall discussing certain things. 

A Sure. \ \ 

Q It appears from the heading, "telconl sljash, Don 
Majckay, 11, dash, 9, '93," and from the fact that these notes 
bear at the bottom right, " JDA 000172," it's my understanding 
thfese are notes prepared by Mr. Arterberry. 

A Certainly looks like his writing. 

\Q And it appears to be from a conv^f sati/on had with 
you\on\November 9th of 1993 . On the fir£st page A at the top it 
appeals that there's some discuss ion of the prpss^ releasQ 
that's going to be involved in this matter. And do you recall 
if there was any discussion that you had regarding whether 
certain individuals or certain subjects should be included or 
excluded from the press release? 

A No, I had absolutely no input into that at all. 

Mr. Soro . Tom, just for the record, with respect to the 
^ress release, it was a press release concerning — 


Mr. Clark . Yeah, the press release concerning the 
recusal of Ms. Casey's office and the fact thatVou and 
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Mr. Bostwick and Nixon were going to be taking over the 
invest igatioru^<Justfso thatwe'^'re^clear . 

The^ Witness . Right, I understood' s y^ur question. 

:. Saro . I just wanted to make it clear for the 
regbrd . 

'BY MR. CLARK: 

That's quite all right. 

Was Ms. Casey somewhat concerned about th^ p^ess release 
going out? 

A She was anxious to see that the press release went 

ou{t . 

Q Okay. Do you know if she was involved i/n any 
cussions concerning the contents of the press ^release? 

Not to my knowledge. 

If you go to the second pagcj^'0004 83, 'towards the 

center > says -- what it appears [ 

"indictment, need - dictionary to read," then five pages, four 
accounts, parentheses, 371, comma, SBA. Did you have any 
discussion with Mr. Arterberry on that date that would be — 

A Yeah. Yes. 

Q — on that subject? 

A Pardon me? 

Q On the subject. 



A Yes, yes. I certainly must have. S^e, we hadn't 
seen the Hale indictment. I mean I got the Ha lev indictment 
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while I was in Little Rock, got a copy of it. And I remember 
faxing — I wanted to fax it to 'Carver or Arterberry. So one 
of the secretaries in the U.S. Attorney^ Office said that 
they /would do that. 

Well, J^ot a call back a little^ later an<i said we didn't 
gfet it. /Well, I guess by that time they^yere r&ady to close 
/the office or something, so we had to refax\t the following 
day/ as I recall. I don't know whether there yas \a problem 
£h the quality of the fax or just what. All yigjit. Yeah, 
was a four-count indictment, 371 is the cons^ir^cy statute, 
SBlA, basically charging SBA fraud. 

Q Regarding the "need dictionary to reeld / , 1 do you 
^ec^ll making a comment to that effect? 

No, no, I don't. No, I don’t. ft's -f it looks 
lik^ dictionary . I mean, you know, IjR^y have m^de a comment 
to Joli>v /^terberry that I had see^i better draft-pri- .indictments , 
you know, something to that effect. It was not — let me put 
it this way. I wouldn’t have been -- I wouldn't have drafted 
it the way it had been drafted. 

Q Sure. And that's — that’s, I mean, there are 4,800 
^prosecutors — 

A Right, exactly. 

Q — in the United States, and pre^erked with the same 


facts, many would draft indictments differently, charge 
different crimes. 
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A 

Q Sope^""^ Okay. Then immediately underneath that, 

"U. S . A. prepared memo to D, period, M, period, at his 
requ^t," and then i t lists a series of things. I'll just say 
generally, Lt^appears to me that tB^se^might terms that 

ight be^lncluded in a cooperation agreement between a 
defendant and the government. Plead to two-^ear felony, get 5 
I K l/l motion, no further charges, things like ^hat 

ey? 


discussed 
negotiations , 


Do you recall discussing that with Ms. Casi 
A Yeah, yes, yeah. Basically, Paula Cai ey 

with me, you know, the history of discussions or 

itever you want to call it, that either she c/r her office 
l^ad\with Hale's lawyer. And my recollection JLs tnat Paula 
Ca^e$\ herself wasn't that directly involve^ It/was a first 
assistant in her office who had donea^iot of thl 
mean th4;s)was just pretty much -- Li rpmpm ha r - aski ng Paula, you 
know, if she would do a little memo to me, basically 
summarizing all this. 

Q Sure. Because you wanted to have an appreciation — 
A Right. 
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R-E-S-T-R in congressional inquiry if requested." It seems to 
me it’s eithejc-'-festricted orrestrra^ned . Do you recall 
discussj^rn of that subject? 

Yeah, yeah, yeah. I mean other tlqan what's here. 

Hale wanted to 
such as 
lation that 



you were 
ather that 
in any sort 


th/re was m^Teal discussion of 
ye free/to discuss with congressional 
/yourself or any Member of the Congres: 
he jvas aware of . 

Q Okay. Did any one of the pi 
reporting In main Justice ever discuss with you 
was either appropriate or inappropriate to incl 
of\ agreement with Mr. Hale? 

A I don't -- best of my recollection,/ no ./ We didn't 
dXsc^ss that. 

Q\ Okay. If you go to page 00^4^5, towards the bottom 
it ap£>eai>s to have McDougal, dash (. Fletcher says is a manic 
depressive. That’s the way I read it. 

A That’s right. 

Q First of all, could you just briefly identify 
Fletcher? 

A Fletcher Jackson is an Assistant United States 

Attorney in Little Rock. He was the attorney to whom the Hale 
case had been assigned. He was the attorney Vho indicted the 


Hale case. And keep In mind, number one, McDougal was not a 
defendant in the Hale case. McDougal had nothing to do with 
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the Hale case. I'm guessing at this a bit # but I'm probably 
right. YouJertow, in the discussitm^ I had with Fletcher 
Jackson/regarding the Hale case, I knowNihat we also talked 
abogt Madison Guar anty, and t he nine referrals, because I 
b$dieve Fl^trdher Jackson was also tlte^AUSA in\the office who 
had -- /X mean I think he had something tcKdo with those, you 
' know/ I mean just a little fuzzy in my mind\ And he had told 
me /that a .couple years before that, I think it, wa$ like in 


cutiion against 
'lli/ng me about 


1^89 or 1990, there had been a bank fraud pros 
J^mes McDougal which resulted in an acquittal. 

And one of the things that Fletcher was t 
triat case was that, you know, some of the antics that James 
IcDougal as a defendant was staging in the courtroom. And 
mentioned in that context that the guy is mani/c depressive. 
ThaX^' s\my best recollection. 

Okay. All right. Let "s m o ve o n-. Show ing you now 

two pages Bates stamped 000352 and 353. These are two pages 
of handwritten notes. I’ll represent that it's my 
understanding they're Mr. Arterberry's notes. 

A Yes, it looks, to be his handwriting to me. 

Q Okay. And what I'd refer your attention to 
specifically is the first page. I'll note\\hat it appears to 
e ad at the top, "telcon,’’ which I interpret Vo be telephone 
conference, "with Don Mackay," and bears what XpP ears to be a 
date of 12/1/93. 
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looks 


It has a series of enumerated points. One, met with 

be ^hief judge, very pTees^nt. Then number three, it 
read U.S.A. in re rfe<^usal. Do you recall 
that subjec t? 

mean I recall it^frpm these\ 



There is a provision in the Unitea\Stanes Attorney's 
which instructs United States attorneys that when they 
that they are to submit a written letter 
t<j the chief judge of the district advising then that they 
e*ve recused on a certain case. And what I — ,Pau/la Casey was 
not aware of that. Or I mean, let me say this L they didn’t 
\cnoy whether Paula Casey was aware of it, whe^hetf she had done 
iV. \so I mentioned it to Paula Casey. Ana she /sent a letter. 

\ q\ Okay. How did it come to yodr consciousness that 
you should mention this to her? T . mean w a s there — a nything 
that prompted — 

A It was either Carver or Arterberry mentioned it to 
me. It might have been Jerry McDowell. Somebody did. 

Q Okay. Can you tell from looking at Mr. Arterberry’ s 
.notes whether this is something that he * s^-stating you’re going 
\to do as opposed to something he’s going tip\do? 

A Yeah. 


Q Okay. I’m going to show you two pag^s of notes, 
004339 and 004340. Ask you to just look at tho^e for a 
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second. And my first question will be if you can identify the 

that's my writing. 

Ju st give me one second. 

copy might be kind of h^rd to ''decipher, but 
that towards the top on the l^ft-hand side of 
have, it appears that there ' s\ a date. 



bn the front 


Q And just — just if you would, I'd ask you if you 
ilcK read the notes you made underneath t£e line that has 
arroys\t each end. And I recognize that certaih^portions 
have b&en> marked as redacted, and IfhPn i t appo a 
of 004339 the copy has been cut off. 

A Okay. All right. "Meeting Tuesday, nine, FBI 
office." Next notation, "4:35," it would indicate to me this 
is 4:30 in the afternoon. "C F," meaning call from, Kendall, 
-and redacted. Intends to cover, understands scope of subpoena 
covers , and then it’s redacted. Can't produce this week, 
d^sh, has to review all files. 

Next notation is three, quote, "miracle", ''close quote, 
boxes. Then there's a redaction. Next is, but will turn over 
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everything. Next, expects will be close to 1/18 return date, 
dash, but wilir'bave better hand le^fey^ early next week. And 
then 

Then ther e's some p ortion that's\ut off. The 

6ond 

page, R-E-Q, it's eithe^\reque^ts or requires 
because of fear of leaks. Represents Newspaper 
wants to maintain contact. 

Q Okay. And the general topic that th4se botes cover 
concern the subpoena for documents from Mr. and Mrs. Clinton; 
i^ that fair to say? 

A Yes. 

Q Okay. To your knowledge were there'' anV limitations 
i^ the use of any documents obtained from A ither Mr. Kendall 
or .XimNJiamilton that were placed on^he documents that were 
more restrictive than the Departm pnr w ou ld othe r w ise have? If 
you understand that question. 

A I think I know what you're trying to ask. And the 
answer is, no. 

Q Okay. Showing you now a single page, it's an E-mail 
apparently, and it's marked FBI 0002185. rit's from Thomas 
\Kubic, K-U-B-I-C, to Verinder, or VerinderAv-E-R-I-N-D-E-R, 
ears a date of Saturday, January 8th, 1994, Nat 2:13 p.m. 


What I’d ask you, Mr. Mackay, to look specifically at what's 
marked as number five on a list of different sut^jects. 
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A Yes . 

Q Ok^yT Just give me one 

A / Sure. 

Topic nu mber five sa ys. "DO and they 

misspelled vcur name, "... anticipate ng and 

taining an additional two DOJ attorney st at Little 

ock./ And my questions are going to be hoj very brief 

and/ specific . 

Is that representation an accu 
statements that you had made or thought you had 
A Yes. 

Q -- at about that time? 

A Yes . 

Okay. Was your thinking that yojS needed persons, 
two >iofe persons from fraud, two frorru^Sublic integrity, one 
from bcX^fy/ or did you have thoughts like that or wa s it just 
we need two bodies? 

A It was more specific than we need two bodies. I 
would — I have to say, in all fairness, that at that time I 
was thinking of Fraud Section attorneys. Public Integrity 
pfiever entered my mind. 

Q Okay. At this point, January 8th,\did you still 

have that February trial date for the Hale maVter? 

A I don't remember. I think, yeah, at Vhat time we 
still had the February trial date, I'm pretty sure. It later 
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on got kicked. 

Q Arid-'lSyTcicked, you mearXfchat it was adjourned? 
K/ Put over, yes. My Midwest sl&hg, I'm sorry. 

/Q That's q uite all rig ht, we just \ \t to make sure 
it people^mo may not be from 
A X Right, right. 




/Q -- and who may read 
it./ And were they — were the two perso 
thinking of requesting, were they going 
specifically with the trial or was it th 
investigation? 

A What — what I was hoping for was on^S f<j>r each. 

Q Okay. 

Okay. I mean, you know, in a perfect Arforld. 

^ Q\ Fair enough. This is the^^this is t^e last 
documeht/T'm going to ask you about-. — Thi s — is a document, a 
memorandum from Dana Gillis, G-I-L-L-I-S, an FBI agent, to 
ADIC, WMFO. I interpret that to be assistant director in 
charge, Washington metropolitan field office of the FBI. And 
it bears a Bates stamp pumber, FBI 00002662. And I'd refer 
-jyour attention specifically to the third jp^ragraph. 

A Okay. 

Q Okay. In that third paragraph, b!a<^kay, it reads, 

referring to you, advised he will not be attending the 
production session, which refers to the turning over the 
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Kdn 



documents by Mr. Kendall/ pursuant to the subpoena, based on 
3 f DGJ'C 
Right . 

iu j ust tell m e, if you know\ who would be 
in that sentenced 

had discussed this wi^h Alleh Carver, or 
discussed it with me I guess is probably a 
way. to put it. Because earlier on, it was \contemplated 
would accompany the agents picking up docume 
qndall’s office. And the purpose of my doing that 
cllarify with David Kendall some of the — I guess 
questions that had arisen concerning the completeness of the 
production, okay. And the date here is 1/13 J 

think it — by this point in time, jbnere ^ad been a 
det&pni^iation by the Attorney General^tnat a special 

prosecutor was going to be appointed^ And— s o o bv4rously before 

Dana Gillis wrote this memo on the 13th, we had talked and I 
had told him that I had basically been instructed -- once 
again, I want to say it was Allen Carver; it might have been 
Allen Carver and Jerry tflcDowell — that I shouldn't -- you 
^know, that I would not be attending the meeting. I can't 
remember why they decided that, though. 

Q Okay. 

A I just — you know, there was a reason for it. At 
the time it made sense. But I just can't think yhat it was 
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questions are to be asked 


by evidence acquis i tion^aqents . \fas that 
^omethipg that you instructed is it. 

Yeah, yeah, Dana, yeah. Gr 
guy/ Yeah, all I was doing was basically rel 
Gillis what I had been told by — once again, 

Caprver. In other words, two things: Mackay, yqu'; 

to go; and tell the agents when they go, just t] 

^documents and not ask questions. 

Q Okay. And just to be clear, you wefe chiving 
irt^tj^ctions regarding questions on the topic of/ — 

, A\ Completeness of production^ 

QX^Okay. Just give me one [second, pleese^ — ‘Just a very 
brief area. 

A Sure. 

Q Ms. Lewis from the RTC, did anyone to whom you were 
reporting in Justice ever speak to you regarding the issue 
_,whether you should discuss her referrals v^th her? 

A No. 

Q Did — when you went to Kansas Cf/tyVtowards the end 
of November in 1993, were you aware at that time that 
Ms. Lewis had been relieved by the RTC of responsibility for 
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the investigation? 

A I vtffinformed of that morning by Richard 

Iorio . 

Okay. 

A Before I arrived in Kansas""City at rprio's office, I 
/as not/^ware of that. 

Did -- did Mr. Iorio state to you \hat Vou could 
com/nunicate with him if you had questions abou^ tWp referrals? 
A Oh, I’m sure he did. 

Q Okay. 

A I think what he actually suggested in j th£t respect 

\ that we would — there was a fellow named tyike Sharon or 
^ar$n, who was one of their investigators, yori knpw. In other 
he'd be our point of contact rather/than iorio. Iorio 
neve .aid anything to lead me to bejjr^ve that I wouldn’t call 
him if\l^Wanted to. 

Mr. Clark . Okay. I have nothing further. Thanks very 



much . 


The Witness . Thank you. 

Ms. Garcia . Can we go off the record? 
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RPTS WATT 

DCMN KRlSTOF [ F€flSEN 
[AFTER^OdN SESSION - 12:55 p.m.] 

EXAMINAT ION BY MS. GAROl A : 

Q Mac kay, my name's Ang3^Garcia A I ' m Minority 

professional staff member and just like to thank you for 
I comihg here today. I just wanted to make ciear tor the 
record, you are currently not -- currently wit^h tpe Justice 
partment as a career civil servant? 

A Yes . 

Q Is that correct? 

A That's correct. 

Q You indicated that you've tried two' ca^es during 
y&ur\tenure with the Justice Department F^iud Section. One 
was\in\£tlanta and I believe the oth^r^in New Hampshire. You 
indica^t^ed, in discussing those twin rase.s-, — that y ou had picked 
them up after the indictment and hadn't conducted the 
pre-indictment investigation. 

A Yes . 

Q In other cases that haven't gone to trial, have you 
^conducted pre-indictment investigations? 

A I'm working on one as we speak, 'lahd actually I have 
ri ed three cases. But maybe I misund erstdoa\^ The time frame 
was, before I was assigned to Madison I only h£d two. Since 
that, I've tried another case in New Orleans, wh\£ch is a bank 
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fraud case, and I was involved in that case, believe it or 
not, before indictment. 

Q / Okay. Prior to -- first of aid, let me clarify. In 
the Madison case, di d you co nduct pre- indictment -- a 
pjp£-indictmeif£ investigation? 

K/ Yes. 

/Q Was that the first pre-indictment Ninve^tigation you 
coi^lucted with the Department of Justice Fraud Section? 

A No. I was working on other pre-indiatmqnt 
investigations before that. 

Q Okay, thank you. Do you recall how many other 
instigations? 

A Three. 

\Q Okay. Later in your testimony, Vou di/scussed the 
fac\ t\at Mr. Bostwick and Mr. Nixonj^re from t^e Criminal 
Section the Fraud Section. 

A Yes . 

Q And there was no member in your -- in the initial 
trial team from the Public Integrity Section? 

A That ' s right . j 

t Q In your own opinion, do you believe that someone 

the Public Integrity Section should have been included in 
first -- in the initial trial team? 

A I — I don't think it was necessary.' 

Q Why not? 
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Well, the focus of the allegations in the referrals 



would have jurisdiction over? 

A As I recall reading the referrals, it was all in the 
context of bank fraud violations and that bank funds were 
being improperly diverted to political to political 
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you. You indicated that you had told Mr. Iorio that the 
Department wptflH not be upset investigation of Madison 

went awa^-; is that — 

No. 

"you just -- 

Yes, I will try to clarify thafc 
Okay. 

We were at that time addressing theVver 
isjsue of the handling of the September 1992 reierrjal; that was 
a^l; and I simply indicated to Mr. Iorio that I 
understanding that the determination by the 
attorney in Little Rock to not pursue 
basis of that September 1992 referral 
tne highest officials in the Criminal Divas' he 

Department of Justice. That was essentially it. V And I may 
have uXe<? the terminology that th ey woul d n't be u nhappy if it 
went away, referring again to the September 1992 referral. 

Q Thanks for clarifying that. Let me also clarify 

where you learned that information from. Was that from 
Ms. Casey, as you indicated -- 
A Yes. 

Q -- earlier today, or from what h^k been referred to 
other witnesses before as a yellow sticker"? Was there a 



yellow sticker on the criminal referral of 1992? 

A I learned that from Ms. Casey. There Vas no yellow 
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sticker anywhere, ok ay. An d I don't know why or how Richard 
Iorio came iipr-'with that. The oivT^thing I can guess at -- 
and th^S - " is strictly a guess on my partN:- that when I made 
the /Comment to Ior io. vou kno w, that this tiling had been 
approved, jyou know, it had been ble^s^d at the^ highest levels 
bf the/Criminal Division. He or someone xho may have been 
there at the time jokingly said, oh, yeah, ^iere\was a yellow 
sticky on -the file, ha-ha-ha. 

That's my best guess as to how Iorio comes up with this 
version that, you know, there was a yellow sticky saying make 
ttyis thing go away. I mean it didn't happen. 

Q Okay. Let me refer you to a document y6u reviewed 
in Vour earlier discussion with Mr. Clark, jhe pates numbers 
at^e ^00482 through 000486. 

A\ Are we looking at Arterbe^ry^s notes h^re? 

Yes, I believe they're John Affterberry^s handwritten 

Oh, I'm looking at the wrong numbers on here, I’m 


Q If you could .refer to page 2 of his notes. 

A Okay. 

Q You discussed earlier how the se'fcbnd half of the 
^tes refer to what could have been a cooperation agreement 
that was being negotiated or discussed about within the 
Department . 
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A No, this was by Paula Casey. 

Q Oka 

A This was not the Department l\ talking about here. 
This/is these five items recit ed here under\the caption 
is .h. prepared memo to D.M. at hi^-request.\ Then they 
^ist fiye separate items. I had asked PaUia Caskey to 
/memorialize for me in written form what she t^ad previously 
cory/eyed to me verbally, and that's these five\ things . 

Q Okay. I'm sorry, I -- 

Mr. Clark . Just so the record's clear, I think if you 
look at the next page of the notes, it appears phajt there is a 
i si#th term. 

The Witness . Yes, right. 

tfr. Clark . That may not have been necessarily 
incbrpdrated in an agreement, but was^ort of an\ 
understanding. 

The Witness .• That’s right. 

EXAMINATION BY MS. GARCIA: 

Q Okay. 

A See, we're not talking -- maybe I misled you. We're 

not talking here about anything that necessarily had been in 
Written form in the past. What I'm talking about here is 
essentially a universe, a combination, if ybu\will. 

I'm saying to Paula Casey, Paula, would ydu memorialize 
for me what your recollection is and what your understanding 
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refers to. 


is as to discussions you've had or other members of your staff 
have had wi£h^£andy Coleman, who rKDavid Hale's lawyer. And 
that’s trhese six items. 

But what I'm suggesting _ to you is that\if you were -- for 
irj£tance, J^you had access to all of\the documents in Paula 
Casey's/ office, you may not find any docuitjent, £my letter, any 
/correspondence between that office and RandyN^Coldman 
containing, for instance, reference to item ndjnbet 6 that 
sve Irons must be included. 

And I -- I was told this and I said to Paula, I said, 
h^Y/ write it out for me. And that’s what this 

Q Okay. And you were communicating this to John 

^rt^rberry 

Right . 

— and the Department, jus>-tb notify of the 

ns that occurred? 

A Exactly. 

Q Thanks. Number 5 on the list is Hale. I believe it 
says Hale cuts restrict — 

A Well, I mean 7- 

Q Hale -- 

A It's a little difficult to read Vhe writing, but I 
trow what -- I do know from ray recollectioji tfie information I 
was attempting to convey to John Arterberry, af\d that was that 
one of the matters that was brought up by Randy XZoleman on 
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behalf of his client, David Hale, was that if they were able 
to enter intp-^dny kind of a plea agreement or any kind of a 
disposition of the matter, that his client, David Hale, would 
be fjree to come to a congress ional committe\and tell that 
copimittee o>^£he Congress everythin^be knew. 

Q / Did Ms. Casey indicate to you whether ^Mr. Hale or 
his lawyer had ever had any prior communications with Congress 
regarding the SBA matter? 

A I don't think she did. I mean I'm awkre 
th^t there were communications between Mr. Hale s 
bers of this committee or the House Banking Comm 
\l don’t believe that I learned that from Mrs. Casdy. 

\ Q Okay. I'm going to take you a little bit out of 
order s here and go back to your meeting witfr Mr. ^lorio and the 
rest\o£\the RTC staff. 

You Indicated that Mr. Iorlo '.had — i nform e d y o t r that Jean 
Lewis was taken off the investigation of Madison Guaranty, the 
RTC ' s investigation, as you specified. Did he ever Indicate 
to you that if you did need to talk to Ms. Lewis, you could 
contact her at your convenience? 

t A I don't specifically recall hirarsaying that. 

iver, I certainly had the impression th^b if I felt it was 
jssary for me or the FBI agents or anybqby\working on this 
Investigation to contact Jean Lewis, that we would be able to 
do so, and I did not anticipate from anything thWt Mr. Iorio 
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or anyone else said at that time that there would be any 
attempt by jptyone to prevent us from talking to Ms. Lewis. 



To the best of your knowle^Lge, did anyone in the 
communicate with — whu woi.u communicate -- strike 

that . 

To the best of your knowledge, did anyone in the 
Department who you were communicating with have -- relay the 
contents of your communications to Mr. Hubbeli, Web Hubbell? 
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Ms. Garcia. ieve _ that » s all the questions I have 

for right Thank you. 

M^r% Sqro . I'll pass for now. Do ybu have anything else? 

/ MR. CLAR^ 

/ Q JFfie re's just two things I w^t to cl^ar up. I think 

they'll be very brief. First, with regard\to tl\e matters in 
I Atlanta and in New Hampshire, just so the rehord'^ clear, can 
you give us the results of the prosecutions? \ 

/ A Yes. In the Atlanta case, we started oult the trial 
with two defendants in the courtroom. One of the defendants 

s rule 29-ed out at the close of the Governme/nt ’ s case. The 

/ / 

found the remaining defendant guilty on the jnost 
Lcult counts. 

Okay. 

And not guilty on what ithdught were the throwaway 
accounts^ okay. 

Q Okay. Just so the record's clear, by rule 29, you 

mean that the judge had made a determination at the conclusion 

of the Government’s case that there wasn't a prima facie case 
established against that defendant, correct? 

A Right, exactly. 

Q So didn’t go to the jury? 

A Right, correct. 

Q And then with regard to the New Hampshire case? 

A New Hampshire case, all of the defendahts were found 
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guilty. One of the m was foun d guilty on the conspiracy and 
substantive counts. Tfreoury was not able to 

as to the other substantive counts against 

ri ts~ Tha^other two defendants were found 

of the counts. We elected to no^ pursue a 
; the remaining undisposed count\ against the one 

faant . 

And just so that there's no question 
ision that is not unusual for a prosecutor 
ijmilar circumstances, is it? 

A Yes . 

Q Okay. The second thing, just very briefly: Did you 

^ve^ have any conversations with Mr. Coleman/ Mr I Hale's 
layy^r , during that period during which vpu had /responsibility 
for N^he'ycase concerning a possible^i^position? \Just yes or 
no . 



A Yes . 

Q One or more than one, do you think? 

A More than one. Are you asking me on more than -- if 
I had discussions with Coleman on more than one occasion? 
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Q In your o pinion, w as Mr. Coleman someone who had had 
a fair amouptrof experience in representing persons with 
exposure to criminal culpability? 

/ Pi Yes, I^foimd Mr. ^X^lenian to be a V^ry competent 
yer . 

Clark . Okay. That’s really ab£ut it. N 
/Ms. Garcia . I have nothing further. 

Mr. Soro . I’m fine. 

Mr. Clark . Thank you very much again, MrJ^ Malckay. 
[Whereupon, at 1:15 p.m., the deposition w|as concluded.] 
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U. S. Department of Justice 

Criminal Division 


Washington, D C. 20530 


November 7, 19 95 


Tom Clark 
Senior Counsel 

Investigations and Oversight 
Committee on Banking and 
Financial Services 
U.S. House of Representatives 
Washington, D.C. 20515-6050 

Dear Mr. Clark: 


The following errata are noted in the transcript of my 
deposition of Wednesday, September 20, 1995: 


1. P. 2, line 12: delete "For Mr. Mackay" and replace with "On 

behalf of the Department of Justice" 

2. P. 9, line 12: delete "and" between "State of Illinois" and 

"the Illinois Supreme Court" and replace 
with "in" 


3 . 

P. 

11, line 

18 

: delete 

"casings" 

1 and replace with 

"cases" 

4 . 

P. 

12, line 

4 : 

delete the comma 
and insert "to 

between "letter" 
a" 

and "fellow 

5. 

P. 

39, line 

7: 

delete 

"reporting" and replace with "reported 

6. 

P. 

39, line 

7: 

delete 

" Keating" 

and replace with 

" Keeney" 

7. 

P. 

62, line 

12 

: delete 

"Sharon" 

and replace with 

" Caron" 


cc : Joe Reilly 

Robert Giuffra 
Lance Cole 


Sincerely, 




Donald B. Mackay 
Deputy Chief, Fraud Section 



2289 


6TH STORY of Level 1 printed in FULL format . 

Copyright 1993 The Washington Post 
The Washington Post 

November 10, 1993, Wednesday, Final Edition 
SECTION: FIRST SECTION; PAGE A1 
LENGTH: 991 words 

HEADLINE: U.S. Steps Up Investigations In Arkansas; 

Justice Dept. Names 3 As Prosecution Team 

SERIES: Occasional 

BYLINE: Michael Isikoff, Susan Schmidt, Washington Post Staff Writers 
BODY : 

sis? “ 

3%2i 1 s?jrir!s 

familiarity with some of the parties and the need to ensure that there he 
department Statement ^ the investigation," accordin| £ a° 

smsmmmms; 

formerly controlled by Arkansas^ Guy ^^ e r (D) Ren Sim Lea^H}* 8 , 

the commit t ee ' s rank ino Rsnnhl i' ran _ _ ■> -i . w j • * P * Ji^ Leach ( Iowa ) , 

SSSS s sra ss svsssrs “ 


2290 


The Washington Post, November 10, 1993 


PAGE 6 


Casey's office also is probing Capital Management Services, a Small Business 
Administration-backed investment fund that provided a $ 300,000 loan in April 
1986 to Susan McDougal, a former business partner of Clinton and the wife of 
Madison's owner, James McDougal. Part of the loan was used by Whitewater 
Development Corp., the firm half -owned by the Clintons, to buy a tract of rural 
land near Little Rock. White House officials have said the Clintons had no 
knowledge of the purchase, which was made by the McDougals. 


David Hale, a retired municipal judge who has been indicted on fraud charges, 
has publicly alleged that he was pressured by Clinton to make the loans as a 
means of shoring up Madison's books --a claim that has been flatly denied by 
the White House. 


The Arkansas probes have been repeatedly played down by White House and 
Justice Department officials, and last week press secretary Dee Dee Myers 
dismissed Hale's allegations as stories concocted to "save his butt." 

Casey's recusal is the latest sign that the investigations are being taken 
more seriously. Late last week, Associate Attorney General Webster L. Hubbell, a 
former partner of Hillary Clinton in the Rose law firm in Little Rock, sent a 
memo to Attorney General Janet Reno and Heymann stating he was also recusing 
himself and his entire staff from the matter. The Rose firm had previously 
represented Madison, and Hubbell later represented the RTC in a lawsuit against 
Madison's accountants. 


Hubbell is the No. 3 official in the Justice Department; his responsibilities 
include overseeing civil matters relating to the savings and loan industry. 
Department officials said Hubbell would have had no direct oversight over the 
Little Rock criminal probes anyway. 

Randy Coleman, Hale's lawyer, who had initially sought appointment of an 
independent counsel last September in the days preceding Hale's indictment, said 
yesterday that Casey's recusal was "kind of a step in the right direction" 
although a "little less" than what he requested. 

"David Hale always said he wanted the playing field to be a little more 
level," said Coleman. "You would hope this means an objective investigation." 

Casey, a former legislative aide to Sen. Dale Bumpers (D-Ark.), in September 
turned down Coleman's request that Hale be granted immunity in exchange for 
information about Clinton and other political figures in the state who had 
gotten loans from Capital Management, including Tucker. 

After consulting with high-level department officials, Casey said she saw no 
reason to step aside and that Hale's allegations lacked "specifics." 

That came one month after Coleman had contacted the White House about Hale's 
allegations, calling associate counsel William Kennedy in mid-August . "I told 
him we have clients with mutual problems developing in a federal investigation 
down here," Coleman said yesterday. 

A few days later, Coleman said, Kennedy called back and asked him if it would 
be alleged there were any "face to face" meetings between Clinton and Hale -- a 
question that Coleman said he answered in the affirmative. But Coleman said 
Kennedy did not accept his offer to meet with him in Washington to discuss the 
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matter. 

Coleman said he was not asking Kennedy to intervene in the case. White House 
senior aide Bruce Lindsey said that Kennedy, a former partner of Hillary Clinton 
and Hubbell in the Rose law firm, discussed Coleman's statements with White 
House counsel Bernard Nussbaum, but neither took any action or alerted anyone 
else in the White House. "Both he and Bernie didn't do anything with the 
information because they didn't take it seriously,” said Lindsey. 

LANGUAGE: ENGLISH 

LOAD-DATE: November 10, 1993 
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US. Department of Jusuce 
Office of the Independent Counsel 


Llctle 


Randy /Colenan^fisq . 

Skokgs i Coleman, P.A. 

Suite 3200 / 

425 /West Capital 

Little Rock, Arkansas 72201-3439 


Re : David L . 




Dealr Mr. Coleman: 


On the understandings specified below, the Office of 
the ^dependent Counsel ("this Office") will accept a guilty plea 
from David L. Hale to a criminal information charging/him with 
violatipnsXof (1) Title 18, United States Code, Section 37li, and 
(2) Titl\ 1&. United States Code, Sections 1341^and 2. These 
charges each carry a maximum sentence of fis^e^years' ^ 

imprisonments, a> maximum term of three mperviisad ( 

a maximum fine of the greatest of $250,000, twice the gross gain, 
or twice the gross loss, and a mandatory $100 special assessment. 
The total maximum sentence of incarceration on both counts is 10 


years< imprisonment . 


i i t^bhe^i^der 


slf David L. Hale fully complies with the understandings 
specified this Agreement, he will not be furtheV^pros^cuted 
for jany crimes related to his participation in the co^iductv of the 
affairs ofpCapltal Management Services, Inc., Diversified \ 
Capital, Inc^v v and Madison Guaranty Savings and Loan, and any 
other crimes, to the extent David L. Hale has disclcsed\ such\ 
criminal activityxto^this Office as of the date of this, 

Agreement. | J 

The understandingh^are that David L. Hale shall / 
truthfully, disclose all ormation with respect to/the / 

activities; of himself and bthers^ccujcerning all matters about 
which this! Office inquires ofxhim, sKirM— cooperate fully with 
this Office, the Federal Bureauvof Investigation and any other 
law enforcement agency so designated^ by this Office, shall attend 
all meetings at which his presence ^s^requested with respect to 
the 'matt ers\about which this Office inquires— of—hlm , and further, 
shall ^n^thfuLly testify before the grand jury and/or at any 
trial or otfterXpourt proceeding with respect to any matters about 
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which this Office may request his testimony. Any assistance 
David L. Hale may provide to federal criminal investigators shall 
be pursuant to the specific instructions and control of this 
Office and those investigators"! This— obligation of truthful 
disclosure include^an obligation upon Davids. Hale to provide 
to this Offic^^upon request, any document, recbtd or other 
tangible evidence relating to matters about whicfi this Office or 
any designated law enforcement agency inquires of hinu 


/ It is/'further understood that the sentence to be 
imposed upoiyOavid L. Hale is within the sole discretion of the 
sentencing /judge . This Office cannot and does not m^Xe tny 
.promise or representation as to what sentence David L\Hele\will 
^receive./ However, this Office will inform the sentencing judge 
end the/ Probation Department of (1) this Agreement; (2) the \ 
nature/and extent of David L. Hale's activities with respect \ to 
this case; (3) the nature and extent of any and all other\ \ 
activities of David L. Hale which this Office deems relevant jto 
sentencing; and (4) the full nature and extent of David LJ Hale's 
cooperation with this Office and the date when such cooperation 
commenced. In so doing, this Office will use any and all J I 

information it deems relevant, including information andy / 
statements provided by David L. Hale both prior to and subsequent 
to the ^signing of this Agreement. In addition, (Q) it Is j 
determined by this Office that David L. Hale has provided 
substantial assistance in an investigation or prosecution , , and (if 
David Hale has otherwise complied with the terhs of this^ 
Agreement, 'this Office will file a motion, jgjirsuant to Section 
SKI . 1 of the x Sentencing Guidelines, advising t he sentencing ir udce 
6T all relevarit facts pertaining to that determination and 
requesting tfte Court to sentence David L. Hale in light of the 
factors set forth in Section 5X1 . 1 ( a ) ( 1 )-( 5 ) . 

It is understood that, even if sucS^a^mQtion is filed, 
thel sentence to be imposed on David L. Hale P*mains'''vithin the 
sole discretion of the sentencing judge. Furthermore ,this 
Office regains the right to present to the sentencing judge and 
Probation Department, either orally or in writing, any and\all 
facts and arguments relevant to sentencing. It is further \ 

1 understood! that 'this Agreement in no way affects or limits this 
Office's right to respond to and take positions on post- 
sentencing; motions^ or^requests for information which relate to 
reduction or modification of sentence. J 


It is f urtherxunderstood that David L. Hal iust at all 
times give; complete, truthf ul accurate information and J 

testimony and must not commit an ^"furth er crim es^-whatsoever / 
Should David L. Hale commit any further -- crimes or should it be 
determined! that he has given false, incomplete, or misleading 
testimony or information, or should^he otherwise violate any 
provisions vof this Agreement, David Ll^Hal e shall ^thereaf ter be 





2 


DPS 000080 


2294 


subject to prosecution for any federal criminal violation of 
which this Office has knowledge, including, but not limited to, 
perjury and obstruction of justice. Any such prosecutions may be 
premised upon any inf ormatXon--a-nd— sta-te^ents provided by David L. 
Hale both prior to ^nd^subsequent to thesbgning of this 
agreement. Moreover, any such prosecutions that^re not time- 
barred by the^appli cable statute of limitations onx^he date of. 
the signing/Of this Agreement may be commenced against David L. 
Hale in accordance with th is Agreement . notwithstanding, the 
expiration of the stajtuttf^oT limi tations^bet^een the signing of 
| this Agreement and^the commencement of any sucfr^prosecutigns . It 
is the/ intent this Agreement to waive any and all defenses 
based/on the/Statute of limitations with respect to 'fcny \ 
prosecutions which are not time-barred on the data thi's^ Agreement 
is signed/ 


/ Furthermore, it is agreed that in the event that it 'is 
determined that David L. Hale has violated any provision of this 
Agreement, (i) all statements made by David L. Hale to this j 
Office or other designated law enforcement agents, or any other 
testimony given by David L. Hale before a grand jury or other J 
tribunail , whether prior to or subsequent to this Agreement-! or 
any\leads from such statements or testimony, shall be admissible' 
in evidence in any and all criminal proceedings hereafter/brought 
against David L. Hale and (ii) David L. Hale shall assert no j 
clainV under the United States Constitution, any statute/ Rule 
11(e)(6) of the Federal Rules of Criminal Procedure, ^RUle 410 of 
the Federal^ Rules of Evidence, or any other f ederal/tule , that 
statements made by him prior to or subsequent to^this Agreement, 
or any leads therefrom, should be suppressejd<-^ It is the intent 
of this Agreement to waive any and all rig hts in^ t h e fo re g o in g 
respects. Nn/ 


It is further understood that this Office agrees to 
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* With respect to this matter, this Agreement supersedes 
all prior, if any, understandings, promises and/or conditions 
between this Office and David L. Hale. No additional promises. 
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DEPOSITION OF RICHARD M. PENCE, JR. 
IN RE: S. RES. 120 


WEDNESDAY, OCTOBER 18, 1995 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

Deposition of RICHARD M. PENCE, JR., called for ex- 
amination pursuant to notice of deposition, at 10:15 a.m. in Room 
534 of the Dirksen Senate Office Building, before BRENDA M. 
SMONSKEY, a Notary Public within and for the District of Colum- 
bia, when were present: 


LOUIS J. GICALE, ESQ. 

Majority Deputy Special Counsel 
GLENN F. IVEY, Esq. 

Minority Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 

PAUL J. FISHMAN, Esq. 

U.S. Department of Justice 

Tenth Street & Constitution Avenue, NW 

Room 4114 

Washington, DC 20530 
On behalf of the Deponent. 


(2297) 


2298 


CONTENTS 


Witness Examination 

Richard M. Pence, Jr. 

by Mr. Gicale 3 

by Mr. Ivey 63 

by Mr. Gicale 95 


EXHIBITS 


Richard M. Pence, Jr. 

Deposition Number Identified 

Exhibit 001484 30, 2354 

Exhibit 007039 31,2355 

Exhibit 007049 32,2356 

Exhibit 006671-006672 33,2358 

Exhibit 007041-007045 35,2360 

Exhibit 000030 41,2365 

Exhibit 000031 41,2366 

Exhibit 00695-00714 62, 2367 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2299 


PROCEEDINGS 

Whereupon, 

RICHARD M. PENCE 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. GICALE: 

Q Could you please state your name for the 
record. 

A Richard Martin Pence, Jr. 


3 


Q And your present business address? 

A United States Attorney’s Office, Post 
Office Box 1229, Little Rock, Arkansas 72203. 

Q And your present position in the U.S. 

Attorney’s Office in Little Rock? 

A I’m the civil chief. 

Q How long have you been the civil chief in 
that office? 

A I have been the civil chief since 

approximately 1981. I went to work in the U.S. 

4 

Attorney’s Office in March of 1970. I have been 
there ever since. 

Q Initially as an assistant U.S. Attorney? 

A Yes, sir. 

Q In 1970? 

A Yes, March of 1970. 

Q You became chief of the civil division in 
1981? 

A Yes. 

Q You have been chief of the civil division 
from 1981 to the present? 

A Yes. 

Q Now, was there a time during that time 
period when you assumed some other duties as acting 
U.S. Attorney? 

A Well, I was acting U.S. Attorney for only 
five months. 

Q Which months were those? 

A March 1 of ’93 until approximately August 
15 of ’93. I don’t remember the precise date in 
August, but it was August. 

Q Other than this position as acting U.S. 
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Attorney during this time period, have you been 
acting U.S. Attorney on any other occasions? 

A No. That was the one and only time. 

Q So, from 1981 to the present, you have been 
chief of the civil division, with the exception of 
this one time period between 3/1/93 and 8/15/93 when 
you were acting U.S. Attorney? 

A I was still the civil chief. 

Q You held both titles? 

A Yes. But during that little time frame, we 
didn’t have really a ~ I was it. We didn’t have a 
criminal chief, civil chief. I was it. 

Q This deposition is being conducted pursuant 
to Senate Resolution 120. The resolution establishes 
a special committee administered by the Banking 
Committee to conduct an investigation involving 
Whitewater Development Corporation, Madison Guaranty 
Savings & Loan Association, Capital Management 
Services, Inc., the Arkansas Development Finance 
Authority and other related matters. 

Section l(b)2(c) of Senate Resolution 120 
authorizes investigation and public hearings into 

6 

whether the Department of Justice has improperly 
handled RTC criminal referrals relating to Madison 
Guaranty Savings & Loan Association or Whitewater 
Development Corporation. This will be the focus of 
today’s deposition. 

You were requested to testify on October 5, 

1995. This deposition is being taken in advance of a 
public hearing that may be held later in October or 
sometime in November or possibly at some later 
point. There is a possibility you may testify at the 
hearing. 

We will be asking you a series of 
questions. You are testifying under oath. If you 
don’t understand a question, let us know and we will 
rephrase it. The stenographer will prepare a record 
of questions and answers. The deposition will be 
treated as committee confidential until the 
commencement of the hearings. 

Prior to the hearings, you will receive a 
letter from the committee telling you that you may 
come to the Senate to review the transcript of your 
deposition and make note of any corrections for 
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transcription on an errata sheet. If you are called 
to testify at a public hearing, you will be permitted 
to have a copy of a deposition transcript four days 
in advance of your testimony. 

You may be represented by counsel. 

Objections to the form of questions will be noted for 
the record. Counsel may object on grounds of 
privilege or relevance. The committee chairman may 
rule on objections where the witness refuses to 
answer a question. 

Now, in August of 1995, on August 25, 1995, 
the committee submitted a request to the Department 
of Justice for documents. As a result of the 
committee’s request, were you requested to review 
your files for documents related to this matter. 

A I don’t have any files on this matter. 

After a U.S. Attorney came, Ms. Casey, then whatever 
files we had became her files. I don’t have any 
files of my own. 

Q So, you did not have any files in your 
possession and therefore did not turn any over to the 
department. 

8 

A I did not have any to turn over, no. 

Q Did you speak to anyone other than 
Mr. Fishman this morning with respect to the 
substance of your testimony today. 

A No. Mac Dodson and I, the other witness 
also today did travel together. Of course, we were 
colleagues, we talked about what happened back then 
during the period of time in question but other than 
that, no. 

Q What was the gist of your conversation this 
morning. 

A We just kind of relived events, what 
happened, who did what, the highlights and so forth. 

Q Which highlights did you talk about this 
morning. 

A Well, of course, when, the RTC referral 
that you are interested in, that came to our office, 

I had no involvement whatsoever. So, he — I already 
knew all this anyway, by the way, because most of 
this has been in the newspapers. The referral came 
in and Mr. Banks, our U.S. Attorney, recused and sent 
it to the Department of Justice. I knew that 
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anyway. 

Q Mr. Dodson was the first assistant at the 
time? 

A Yes. 

Q This is what he related to you this 
morning? 

A Yes. 

Q What else did he relate to you. 

A I remember asking him, I couldn’t remember 
when the referral — not referral -- when it was sent 
to the Department of Justice. I believe he said he 
recalled somewhere around October of ’92. He wasn’t 
for sure. That’s really about it. 

Q And what did you tell him with respect to 
your own knowledge. 

A I told him that — we kind of laughed about 
this. He told me, he said Pence, this thing will 
never come up on your watch. It came back, and we 
laughed about that, that it came back. He said you 
know, it will never come up, you will never see it. 

But the damn thing came back. So, we 
laughed about that. 

10 

Q When you say he said this will never come 
up on your watch, you mean those were words he said 
to you before he left the office. 

A Yes. He told me when he was leaving, he 
said I was going to be the acting U.S. Attorney until 
a U.S. Attorney came, that this RTC referral had come 
in, that Mr. Banks had recused and it had been sent 
to the Justice Department, just so I would know it. 

I did not know that, because I was not 
involved in it. He told me that, said you need to be 
aware of this, that it did come in. It was sent to 
the department, but his thought was that our office 
had recused and that would be the end of it. 

But that wasn’t the end of it. It came 

back. 

Q Is that the extent of your conversation 
with him this morning. 

A Yes. 

Q Did you say anything else to him about your 
experience with it this morning. 

A I told him that it came back in around June 
or July and that another assistant, Fletcher Jackson, 
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who I think will be one of your witnesses, I 
conferred with him, and Fletcher at that time had 
just - he was involved in the investigation, David 
Hale and the SBA fraud. 

Fletcher thought that records of the 
transactions involved in that RTC referral possibly 
might have some bearing on the Hale investigation and 
might possibly shed some light on it or might be of 
some use. So, he recommended that we not close the 
matter at that time and that when he had time, that 
he would review those records to see if it had any 
significance with regard to the Hale case. 

So that’s what we discussed. I told Mac 
that. He may have known that anyway. 

Q Is there anything else you told Mr. Dodson 
this morning with respect to your experience with 
this referral. 

A No. 

Q In kind of a back-door way we have gone 
through the questions I intended to ask you. But I 
ask you these questions because you have discussed 

this with a prospective witness. 

12 

A I will tell you exactly what I told him. 

Q You have just done that; correct. 

A That’s right. He was the executive 
assistant under Mr. Banks. 

Q Now, at the risk of going over some of 
these things, I would like to do this in some kind of 
order. 

When is the first time you heard of this 
RTC criminal referral relating to Madison Guaranty or 
Whitewater Development Corporation. 

A When Mac Dodson told me shortly before he 
left the U.S. Attorney’s Office that I needed to be 
aware that the referral had come in from RTC, that 
Mr. Banks had recused our office. 

Q When would that have been. 

A Well, approximately — when did he tell 

me? 

Q Yes. 

A It would be probably the last week of 
February of ’93 or possibly the last two weeks. He 
and Mr. Banks left effective March 1. It would have 
been within a couple weeks prior to that time. He 
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felt I needed to be aware of that. 

Q That’s the very first time you heard about 
this criminal referral. 

A That’s right. I was involved in civil 
litigation at that point in time pretty much 
exclusively. I was not aware that ~ I didn’t do 
criminal prosecutions, and I was not aware the 
referral had come in. 

Q How big is that office? Or how big was 
that office at the time. 

A At that time we had 17 assistants 
approximately. There has been some coming and going 
to some extent. That is just a rough number. It was 
not a big office. 

Q Right. It would not be unusual for 
assistants to talk about cases in the office. 

A Not unusual in the slightest. 

Q A case listing the presidential candidate 
Clinton and his wife, Hillary Clinton, as potential 
witnesses is a significant case by U.S. Attorneys’ 
standards; correct. 

A Yes, yes. 

14 

Q So it wouldn’t be unusual for people — 
strike that. 

But despite that, you are saying you heard 
no conversation with respect to this referral during 
that time period. 

A None. I really do not recall anyone 
mentioning that to me or hearing anything about it. 

I sure don’t. 

Q So the absolute first time you heard about 
this was February — 

A As I recall, it was shortly before 
Mr. Banks and Mr. Dodson left our office. 

Q Now, after talking to Mr. Dodson about it, 
did you review any paperwork on it. 

A No, I did not. 

Q Did you talk to anybody else about it? 

A No, no, I did not. 

Q In your office, in the U.S. Attorney’s 
Office. 

A No, I did not. 

Q Mr. Banks. 

A Mr. Banks may have mentioned it, basically 
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the same thing, that Mac had said that it had come 
in, they had recused, it had been sent to the 
Department of Justice. Mac’s parting words were this 
thing will never come up on your watch. So I wasn’t 
worried about it. He, I guess, never thought it 
would come back and I didn’t think it would come 
back. 

Q Did you have any discussions with the 
Department of Justice about it, inquiring as to the 
status. 

A No, none. 

Q When were you informed that you would be 
named acting U.S. Attorney. 

A I would say approximately two weeks before 
Mr. Banks left. That would be mid-February of ’93. 

Q Who informed you. 

A Mr. Banks. 

Q Did you talk to anyone at the Executive 
Office for U.S. Attorneys about this? 

A About the referral, you mean? 

Q No. 

A About being acting? 

16 

Q Yes. 

A After it had become official, I think I did 
talk with somebody that it was confirmed that I would 
be the acting. I believe I did speak with somebody 
in the executive office about what I was supposed to 
do and oath of office and the formalities of it. 

I can’t remember who it was. 

Q Do you know Webster Hubbell. 

A Yes, but not well. 

Q How do you know Mr. Hubbell. 

A He, of course, was a Little Rock attorney, 
and his daughter is the same age as my son. For a 
period of time, they went to the same school. We 
were never close friends. I have never been in his 
home. I knew of him and knew' who he was, and I think 
he may have known my name. I’m not even sure of 
that. If he saw me on the street, he may not have 
remembered my name; I don’t know. I knew who he 
was. Ho had been the mayor of the city. 

Q Did you meet with him socially or go to 
dinner with him or drinks. 

A No, no, no. We had no social relationship 
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whatsoever, no. 

Q So you knew him from school functions. 

A Yes. I remember seeing him at the school 
and possibly at a Bar function, possibly hello, how 
are you, very casual. 

Q Did you have any discussions with him prior 
to being appointed as acting U.S. Attorney. 

A No. 

Q Did you know Paula Casey. 

A No, I did not. I did not know Ms. Casey 
before she became U.S. Attorney, I didn’t. 

Q What about Bill Clinton and Hillary 
Clinton. 

A No. I’m one of the few people in Arkansas 
that don’t claim to know the President and First 
Lady. We have never been formally introduced. 

Q Did you have any discussions with anybody, 
for instance, at the White House prior to your 
appointment as acting U.S. Attorney. 

A None. 

Q Anybody from the campaign, the Clinton 
campaign. 

18 

A None. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Now, when they told you that the file had 
been sent to Justice and you didn’t have to worry 
about it, it wouldn’t come back on your watch, did 
your office maintain a copy of the file? Was there 
an assistant that had a copy of the file. 

A We had the file pertaining to this RTC 
referral in a vault in our office. 

Q So, it wasn’t assigned to a particular 
assistant or anything? 

A No. It was not. 

Q What is your understanding of what happened 
to the referral within the Department of Justice 
before it eventually came back? 

MR. FISHMAN: What is his understanding now 
or what was his understanding at the time? 

BY MR. GICALE: 

Q Your understanding at the time was that it 
had been sent there and your office had been recused; 
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correct. 

A Right. 

Q Then there came a point in time when your 
office received this referral back? 

A Yes. 

Q Did you subsequently learn what had 
happened between the time it was sent to the 
Department of Justice and the time you received it in 
the district in Little Rock. 

A I got a call from Deborah Westbrook, who 
was then with the Executive Office for the U.S. 

Attorneys within the Department of Justice. She told 
me that ~ 

Q Approximately when was this. 

A Probably June of ’93, mid-to-late June 
would be my recollection. 

She told me that we could — the office 
could not recuse and referred me to some page in the 
U.S. Attorney’s manual and that there really was not 
proper grounds for recusal and that in the meantime 
the RTC referral had been reviewed by the Department 
of Justice criminal division, which found that there 
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was no federal criminal violation involved. 

So that if our office wanted to decline any 
further action on the referral, then that would be a 
legitimate basis for doing that, if that was our 
decision, but at that time we could not recuse and 
that I would be getting something in the mail to that 
effect. 

And then probably a couple weeks later, it 
was one week to two weeks, I got from the Department 
of Justice a little package. It had the criminal 
division’s report. There may have been -- and I’m 
not sure of this — but there may have been a cover 
letter or memo maybe, rather than a letter, basically 
saying here is the case back and here is the criminal 
division, nothing of any substance, just summarizing 
what had happened. I’m not sure of that, but there 
may have been a cover. 

Q Who was that cover memo from. 

A It could have been from Ms. Westbrook or it 
could have been from — I’m not sure, to be honest. 

I have a vague recollection, but not a firm 
recollection, that there was some sort of cover 
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letter or cover memo basically saying what 
Ms. Westbrook had told me over the phone. 

Q What else was in the package. 

A Oh, I think there was some -- it seemed 
like there was a transmittal memo to the criminal 
division saying here is this RTC referral, please 
review this, more like a routing slip. There may 
have been a couple items like that to indicate that 
it had been referred to the criminal division. 

That’s really about all I remember being in 
the little package. It wasn’t a huge package. It 
did not include the exhibits to the referral. The 
referral may have been in there or a copy of it, the 
RTC’s referral of the matter, but without the 
exhibits. That possibly may have been in there. 

Q Do you recall whether or not there was a 
memo from Mr. Margolis or Mr. Frazier in this 
package. 

A I don’t remember. I really don’t remember 
those names. I’m not saying absolutely not. I just 
don’t remember. 

Q Did you have any conversations upon 
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receiving this with either Mr. Margolis or — 

A No. 

Q — Mr. Frazier. 

A No. No one — we got the call and we got 
the little package a week or two weeks later and that 
was that. 

Q And then what did you do at that point once 
you got the call and the package. 

A That’s when I discussed it with Fletcher 
Jackson, an assistant in our office. He has been 
there a long time and is a colleague of mine. He was 
working on the David Hale investigation. It looked 
like they had a good case. That’s what he told me, 
and that they would probably have an indictment maybe 
by September, that the transactions might possibly be 
of some use in that investigation, he would like to 
take a look at them. 

Q Now, at this point in time, this would have 
been late June or early July. 

A This would have*probably been in July, 
probably. 

Q And so, did you turn this packet over to 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2309 


23 

him at this point. 

A So I said fine, let’s do that, we won’t 
officially close it, we will — you can review the 
records whenever you have time. The immediate 
indictment against Hale involved other matters, not 
this RTC thing. They already had a case in the works 
on Mr. Hale. 

So, that was, I guess, the first item of 
business, and I believe that we did indict Mr. Hale. 

I believe that indictment did come down in 
September. 

Anyway, so that was what was done. 

Fletcher was going to review those documents to see 
what significance they might have with regard to 
David Hale and that small business investment company 
he had. I can’t think of the name of it now. 

Capital - I can’t remember, whatever that small 
business investment company that Mr. Hale had. To 
see if it would have any bearing on Mr. Hale and his 
company. So that’s what we did. 

I think Fletcher later took the actual 
exhibits, the records, I believe he took them out to 
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the FBI office probably in late August, early 
September, somewhere in there, but I don’t think he 
ever got into them very deeply, because as this thing 
got bigger than Fletcher and I, we retreated to 
obscurity and the thing blew up, and Mr. Mackay came 
in from the Department and Ms. Casey was there, and I 
didn’t have any further involvement and neither did 
Fletcher. 

I guess the independent counsel ended up 
with the records of the transaction involving this 
RTC referral. 

Q Did you have any further discussions with 
anybody at main Justice or within your office about 
this decision to not allow your district to recuse 
itself in the matter after you got this package and 
this phone call. 

A I got a letter from Jean Lewis of the RTC 
office in Kansas City, just an inquiry into what had 
happened. I wrote her back and told her that 
Mr. Banks had recused our office and this matter had 
been sent to the Department of Justice. She never 
wrote again, and she never called. So I had that one 
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letter. 

Q Two letters, one letter to you and one ~ 

A She wrote me and I wrote her back. 

Q All right. Did you discuss this recusal 
issue with anyone else in your office as to whether 
or not to challenge it or anyone at the Department of 
Justice. 

A I never considered challenging the 
department’s decision on the recusal because I 
thought that would be pointless. 

Q Did you have an opinion as to whether his 
request for recusal was valid? 

MR. FISHMAN: What do you mean by "valid"? 

BY MR. GICALE: 

Q Whether or not you agreed with the request 
to have the office recuse — 

A I agreed with Mr. Banks. I think he did 
the right thing. Our office, when Mr. Banks was U.S. 
Attorney, did prosecute Mr. McDougal, who was 
president of the Madison Guaranty Savings & loan, and 
we lost the case. Mr. McDougal was very public about 
criticizing Mr. Banks as having brought a political 
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indictment and that type of thing. 

I think that was Mr. Banks’s concern, that 
anything we did would look like sour grapes or a 
vendetta or something. That was a concern to him. 

Mr. McDougal is very, if you have had the 
opportunity to speak with him, he is quite vocal. 

Q Do you know Mr. McDougal. 

A No. I have seen him on TV many times. 

Q Did you have any contacts with anyone at 
the FBI with respect to this referral when it came 
back. 

A No, I didn’t. I sure didn’t. My main -- I 
discussed it with Fletcher as to what to do. 

Q Was Fletcher the prime contact between the 
FBI and your office. 

A He probably had some contact, because he 
was working with the bureau agents on the ongoing 
investigation of David Hale. So I’m sure he may have 
had some discussions with agents. But I did not, 
directly. 

Q Did you or anyone in your office have 
contacts with anyone at the RTC other than Jean Lewis 
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on this matter. 

A I know I didn’t, and I don’t think — I 
doubt if Fletcher did. Not to my knowledge. Not 
until after Ms. Casey came. Before Ms. Casey came, 
to my knowledge, we had no inquiry from the RTC to 
our office other than that letter, that one letter 
that Ms. Lewis sent. 

Q Just to clarify this, other than this 
letter, these two letters involving Jean Lewis, do 
you know whether or not Fletcher Jackson or anyone 
else had any contact with Jean Lewis with respect to 
this referral after you received these back. 

A I’m not sure. I don’t think so, but I’m 
not sure. 

Q Now, after you turned this over to Fletcher 
Jackson, was that the end of your involvement with 
this referral. 

A Yes. I told Ms. Casey about it when she 
came. I just informed her what had happened, that it 
had come back, that the criminal division had 
reviewed it and had not found any federal criminal 
offense involved in the transactions. I probably 
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mentioned what Fletcher wanted to do. I’m not sure 
of that. I should have if I didn’t. I should have 
told her that. I believe I did, but I don’t have any 
specific memory of it. But I should have told her 
that. It would have been my duty to do that. 

It was not a big item at that point. 

And — 

Q Did you go over the exhibits in this 
package with her. 

A No, I didn’t. I remember I read the 
department’s criminal division’s report, but no, I 
never did look at the exhibits, no. 

MR. FISHMAN: Maybe you are talking about 
two different things when you say exhibits. 

THE WITNESS: When I say "exhibits,” I mean 
the documents pertaining to the transactions that 
were involved in the RTC’s referral. 

BY MR. GICALE: 

Q I understand that. Maybe I wasn’t clear. 

Did you go over the package of documents 
you received from the Department of Justice when they 
returned this matter to you with her. 
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A No. Actually sit down and go over it maybe 
a page at a time? No, I didn’t. I verbally told her 
what had happened. After she had been there a couple 
of weeks or so, I gave her the package of materials. 

I had it sitting on the comer of my desk, and I 
handed that over to her or gave it to her secretary, 
one or the other. I don’t know whether I personally 
handed it to her, but I got it to her a couple of 
weeks or so after she had arrived. But I had already 
told her basically what had happened. 

Q Now, she arrived when. 

A It would be mid-August of ’93, 
approximately 15th. It might have been the 20th. I 
don’t remember for sure. 

Q Did you make a recommendation to her as to 
what to do with this matter at this point in time? 

That’s the first question. 

A As to what to do, I probably did not. I 
believe what I said was there is ample reason to take 
no further action on it because of the criminal 
division’s review and their finding, and I think I 
mentioned — again, I’m not sure — that Fletcher 
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wanted to, as he found time, to see if these records 
of these transactions would have any use in the David 
Hale investigation. 

I believe that’s what I told her. 

I mean as to a specific recommendation like 
you need to write a letter declining or you need to 
write a letter saying we will hold this matter for 
further action, no, I didn’t get that specific. 

Q Now, did she indicate to you at that point 
in time what she intended to do with it. 

A No, she did not. 

Q You previously testified that Fletcher told 
you to keep the matter open because he wanted to look 
at the documents to see whether they were relevant to 
his Hale prosecution; correct. 

A That’s right. 

Q So you turned it over to him and as far as 
you were concerned, it remained open until some 
subsequent decision would be made; correct. 

A Yes, yes. 

(Exhibit 001484 identified.) 

BY MR. GICALE: 
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Q I’m going to show you what’s marked for 
identification as document number 001484. It is a 
memo dated February 18, 1993 to John Keeney from 
Douglas Frazier regarding recusal by the U.S. 

Attorney’s Office, Eastern District of Arkansas. Is 
that one of the routing slips you were referring to. 

A I think so. It can’t be 100 percent sure. 

It probably was included in the package that was sent 
to our office. 

Q Now, I’m also going to show you what’s 
marked for identification as Exhibit 007039, a memo 
to Douglas Frazier from John Keeney dated March 19, 

1993 with respect to recusal by the U.S. Attorney’s 
Office for the Eastern District of Arkansas. 

(Exhibit 007039 identified.) 

(Witness examined the document.) 

THE WITNESS: I think this was probably in 
the package that was sent to us. I can’t be 100 
percent certain, but I think it probably was. 

BY MR. GICALE: 

Q Now, I’m also going to show you what’s 
marked for identification as 007049 through 007 -- 
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the second page attached doesn’t have a number. It 
is a letter dated January 27, 1993 to Donna Henneman 
regarding RTC referral C0004 from Charles Banks. 

(Exhibit 007049 identified.) 

BY MR. GICALE: 

Q With respect to the request for recusal, 
did you -- was this in the package? By "the 
package," I mean the package sent to you from EOUSA 
after your call with Westbrook. 

(Witness examined the document.) 

A I’m not sure that this was in there. These 
other two documents look more familiar than this one 
does, the letter from Mr. Banks to Ms. Henneman. 

Q Did you ever have a chance to review that 
letter. 

A I don’t have any specific memory of ever 
seeing this letter before, the letter of January 27, 

’93 from Mr. Banks. 

Q You didn’t discuss it with Dodson. 

A No, he did not discuss this with me, that’s 
for sure, at the time. 

Q Then I’m going to show you what’s marked 
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for identification as Exhibit 006671 and 006672, a 
memo dated February 9, 1993 from Anthony Moscato 
through Doug Frazier to Stuart Gerson. Did you see 
this memo in the package sent to you by EOUSA? 

(Exhibit 006671-006672 identified.) 

(Witness examined the document.) 

THE WITNESS: I don’t remember. I’m 
sorry. I just don’t remember whether it was or 
wasn’t. 

BY MR. GICALE: 

Q Just to go back one minute, with respect to 
Exhibit Number 007049, just to direct your attention 
to the last paragraph of that letter, take a look at 
that. 

(Witness examined the document.) 

A Okay. 

Q One of the things that Mr. Banks said in 
this letter was that the taking of 302s, reading the 
last sentence of that first page, "from these 
individuals should determine whether there is merit 
to substantiate further investigation." 

A Yes. 
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Q Did Mr. Banks or Mr. Dodson indicate to you 
that the taking of 302s should be done in this 
matter. 

A No - 

MR. FISHMAN: Did they tell them that - 

BY MR. GICALE: 

Q When they told them about the case. 

A No. I may be interpreting that letter 
differently from you. I read that to be saying that 
the Department of Justice should consider doing this, 
not our office. That is my interpretation. 

Q Did he indicate that to you — 

A No. That was never discussed whether we 
should do anything. I mean, my impression was we 
didn’t need to do anything, it was no longer in our 
hands. 

Q I’m going to show you what’s marked for 
identification as Exhibit Number 007041 through 
7045. This is a memo dated February 23, 1993 from 
Mark MacDougall, trial attorney, to Gerald McDowell, 
criminal fraud section, criminal referral C0004. Can 
you identify that for us. 
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(Exhibit 007041-007045 identified.) 

MR. FISHMAN: You mean has he ever seen 
it? 

MR. GICALE: Can he identify it. 

BY MR. GICALE: 

Q Or have you ever seen it? 

A If you will give me a minute here. 

(Witness examined the document.) 

This appears to be the criminal division of 
the Justice Department report on the review of the 
RTC referral that was included in the package that 
was sent to our office. Again, I can’t be 100 
percent certain, but it does appear to be that 
report. 

Q Now — 

A I remember reading something like that. I 
can tell you that for sure. 

Q Now, when you reviewed that report, do you 
recall whether or not — you saw a report that looked 
something similar to this. 

A Yes. It was either that or something very 
similar to it. 
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Q Do you know whether or not the document you 
reviewed indicated whether or not 302s had been taken 
before they arrived at some recommendation. 

A I don’t remember. 

Q Do you know whether the document you 
reviewed indicated whether or not there had been any 
consultation with anyone from the district in Little 
Rock before they made a recommendation. 

A I don’t believe I understand what you 
are — 

Q Did this memorandum from the criminal 
division indicate there had been any consultation 
with assistant U.S. Attorneys from the district in 
Little Rock before they made the recommendation? 

A I don’t believe it did. 

MR. IVEY: Are you talking about this 
memo -- 

MR. GICALE: He can’t say with certainty 
this is the memorandum. The memorandum he reviewed 
from the criminal division. 

MR. FISHMAN: The memorandum after the 
recusal, request to recuse that office? 
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MR. G1CALE: Right. 

(Witness examined the document.) 

THE WITNESS: I don’t believe - this 
particular document I don’t believe does — it does 
not say that, as I recall. I’m not reading it here 
word for word. I don’t think - whatever I read, 
whether it was this one or something like it, 1 don’t 
believe it contained any reference to consultations 
with assistants in the U.S. Attorney’s Office in 
Little Rock after the matter had been sent to the 
Justice Department. 

BY MR. GICALE: 

Q Now, one of the things you said earlier 
here is that there was a conclusion here that there 
were no criminal violations. That’s what you said to 
Ms. Casey; is that correct? 

A I told her that was the conclusion, that 
there was no federal criminal violation. 

Q Now, I’m going to refer to paragraph F on 
this exhibit, 007045, the last paragraph, the 
recommendation section. 

(Witness examined the document.) 
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A Okay. Yes, I have read it. 

Q Does it indicate anywhere in there, in that 
recommendation that there is no federal violation. 

A No. What it says is there is not — the 
information does not appear to warrant the initiation 
of a criminal investigation. Well, to me, that’s 
essentially saying the same thing, that there is no 
prosecutable case. 

Q Do you know what this memo was based on, 
the memo in this package that you reviewed from the 
U.S. Attorney’s Office, what information it was based 
on. 

A What information was - I don’t know, 
because I wasn’t involved in the actual forwarding of 
this information to the department. I feel like I’m 
pretty sure that the RTC, the referral document which 
I guess is something in the nature of a summary or 
comments, I’m sure it went. I don’t know. I don’t 
know what all was sent to the Department of Justice. 

Q Did you inquire of the criminal division as 
to what they looked at before they arrived at a 
decision? 
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A I did not. 

Q I’m going to show you 007039, the memo to 
Douglas Frazier from Mr. Keeney that’s dated March 
19. 

A It does have a stamp March 19, 1993. 

Q All right. 

(Witness examined the document.) 

Now, does it say anywhere in that memo that 
there was no federal violation and that’s why they 
are returning it to your office. 

A No. This says there is no identifiable 
basis for recusal by the United States Attorney. But 
that was part of the information that was given to me 
that I was told first by Ms. Westbrook via telephone 
conversation that we did not meet the criteria for 
recusing. 

Q The sentence after — there is a sentence, 

"we have reviewed the material in the package and 
have concluded there is no identifiable basis for 
recusal by the United States Attorney.” The sentence 
after that "Further, we would not question a decision 
by the United States Attorney to decline further 
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substantive action on the referral." Correct. 

A That’s what it says, correct. 

Q Do you see anything in that memo that 
states there is no federal violation. 

A Well, that was the — not in that 
document. But it was my understanding that that was 
the basis for that comment, the criminal division’s 
review. 

Q Now, when you reviewed this memo, did you 
go through it in detail and research the case law and 
compare the analysis of it to the exhibits that you 
had in your office? 

A No. 

Q Were you relying on Fletcher Jackson or 
another assistant to do that. 

A Yes. I did not go and do an independent 
review myself, no, I did not. 

Q So, you read this memo, conveyed — 
discussed it with Fletcher Jackson? 

A Yes. 

Q And left it up to him to do what he thought 
was appropriate? 
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A That’s right. To take the records and use 
them to whatever extent they proved to be useful, if 
at all. 

Q Now, I’m going to show you what’s marked 
for identification as Exhibit Number 000030, a letter 
dated May 4, 19934 to the Honorable Richard Pence 
from Jean Lewis regarding criminal referral C0004. 

(Exhibit 000030 identified.) 

BY MR. GICALE: 

Q Is this a copy of the letter you received 
from her with respect to an inquiry on the status of 
this referral? 

A I believe that it is. 

Q I’m going to show you what’s marked for 
identification as Exhibit Number 000031, a letter 
dated May 10, 1993 to Ms. L. Jean Lewis from Richard 
Pence, Jr., making reference to your letter of May 4, 
1993. 

Can you review that document. 

(Exhibit 000031 identified.) 

(Witness examined the document.) 

THE WITNESS: That’s my letter. 
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BY MR. GICALE: 

Q Is it a copy of a letter you sent to Jean 
Lewis in response to her letter. 

A Yes, it is. 

Q In it you indicated that this matter had 
been forwarded to the office of legal counsel, 

Executive Office of U.S. Attorneys and gave her a 
contact phone number? 

A Yes, I did. 

MR. FISHMAN: Let me note for the record, I 
believe that is not the phone number for the 
executive legal counsel of the Executive Office of 
U.S. Attorneys. 

BY MR. GICALE: 

Q As it turns out, you gave her ihe phone 
number for another division. 

A That may be the case. It wasn’t 
intentional, I can tell you that, if I gave her a bad 
phone number. 

Q Did you talk to her on the phone about this 
at all. 

A No. 
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Q Did any assistant in your office talk to 
her about this at this point in time? 

A Not to my knowledge. 

Q Did Mr. Roddy from your office talk to her. 

A To my knowledge, no. Bob Roddy has never 
told me that he did or he didn’t. I would have to 
limit my answer to my knowledge, and I have no 
knowledge of it, but of course I can’t really answer 
for Bob Roddy. I don’t know why they would. He 
didn’t have anything to do with it. 

But Ms. Lewis did have other matters, I 
think. In fact, I remember talking to her on another 
investigation. So, there may have been reasons for 
her to talk to assistants in our office on other 
matters. Maybe she might have asked one of them, 
hey, do you know anything about this such-and-such 
referral. I guess that is possible. 

Q Did you ever state to anyone that you had 
no intention of acting on this referral and that you 
planned to let it sit until such time as the new U.S. 

Attorney Paula Casey took office. 

A I don’t think I ever said that to anybody. 
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No, I didn’t say that to anyone. 

Q You did not. 

A I did not. 

Q You say you did not say that. Was that 
something you thought about doing? 

A It crossed my mind, to be honest. I didn’t 
relish getting involved in a matter that had 
political ramifications and media ramifications. I 
wasn’t excited about it. I was apprehensive about 
it. 

Politics and criminal prosecution don’t 
mix, and I’m a career department attorney and I was 
apprehensive about it, but I never made that 
statement. I feel like we did something. Fletcher 
took the records and was going to see if they were 
useful. 

So, I don’t think — that’s not the way I 
see it. Somebody else may say that, but I don’t 
think we just swept it under the rug. 

Q Did you say to anyone that if a case 
against - if this case against McDougal was taken to 
trial, it would be thought of as sour grapes due to 
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his acquittal during his first bank trial? 

A Did I say that to someone? I may have. 

Q Yes. Do you know who you said it to? 

A No. That would be consistent with my 
thought. I thought Mr. Banks had a good reason to 
recuse. It just didn’t work out. It was sent back. 

But I thought he had a legitimate reason. It turned 
out to be not a sufficient reason but a legitimate 
reason. And that was a big concern. 

So, I may have said that to somebody, and 
it would be consistent with my thinking. 

Q Did you tell any individual, either within 
the district or the RTC, that you believed this 
referral was highly prosecutable? 

A No. I never said that to anybody. 

Q Did you say it was strong, but if taken to 
trial may look like sour grapes. 

A No, I did not. I had no reason to believe 
that either, I might add. 

Q Were you aware that criminal referral C0004 
was eventually declined by Paula Casey on October 27, 

1993. 
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A I did become aware on that later on, yes. 

In fact, that has been in the newspaper. 

Q When did you become aware of that. 

A I think somewhere around November or 
December of that year, possibly even January of the 
following year. Somebody got the letter and 
published it in the newspaper. I don’t know how that 
happened, but it was in the newspaper. Fletcher may 
have told me that he had heard it was declined. One 
way or the other. 

But it wasn’t directly from Ms. Casey. 

Q To go back for a second. The memo you 
received, the memorandum of law from the Department 
of Justice with respect to whether or not this case 
was prosecutable, the author of that was Mark 
MacDougall. Do you remember that. 

A I do not remember the names on the 
document. I’m sorry. I guess I should, but I am 
drawing a blank. 

Q In any event, whoever authored that 
document, did you talk to them about it? 

A No. 
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Q Let’s go back again. You ultimately 
decided — you didn’t decide. Strike that. 

Did you play any part in the decision to 
decline this referral. 

A No, none. 

Q Do you know what happened to the referral 
between the time you sent it to Fletcher Jackson and 
the time it was declined. 

A No. Ms. Casey was there then. Michael 
Johnson was our first assistant and chief of 
criminal, and he was her primary advisor. Like I 
said, I went back to obscurity, to my civil cases and 
had no further involvement. 

Q Now, while you were acting U.S. Attorney 
starting in March, who was the first assistant after 
Mr. Dodson stepped down. 

A After March, we didn’t have one. 

Q Who was head of the criminal division. 

A We didn’t have one of those, either. We 
did not have a formally designated chief of criminal 
in that interim period, because I felt like that is 
the U.S. Attorney’s call. The assistant shouldn’t 
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make those kind of decisions. 

Q Was Mr. Jackson then answering directly to 

you. 

A Yes. 

Q So - 

A During that little time frame, yes. 

Q So all the assistants were answering 
directly to you? 

A I was in charge of the office during that 
roughly 5-1/2 months when I was acting U.S. 

Attorney. I was the head of the office. So, yes, 
they would. 

Q Was Mr. Johnson in the office at the time. 

A Yes, he was. 

Q How long - what was his position ;n the 
office. 

A He was Bn assistant. He was primarily — I 
asked him to handle the grand juries during this 
period of time, which he did. But that was - he 
wasn’t given any title or anything of that nature. 

He was responsible for the grand juries. 

Q When you say ’’responsible for the grand 
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juries," are you talking about the administrative 
part of calling the jurors in, making sure the jurors 
are there, scheduling the juries. 

A Yes, making sure it operated as it should, 
that it was on time, that it was going smoothly, that 
the assistants had their witnesses there. 

Q Was he presenting witnesses to the grand 
jury. 

A He probably had some cases of his own, I’m 
sure he did. 

Q What division was he in. 

A I’m sorry. 

Q Was he in a division doing criminal work. 

A He has always done criminal. I can’t say 
he hasn’t done civil. Either exclusively criminal or 
mostly criminal, the whole time he has been in our 
office. 

Q The specific kind of criminal work. 

A He has done a lot of arson cases and he has 
done some fraud cases. 

Q Bank fraud? 

A I think he has, yes. I think he has done 
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those. 

Q How long has Mr. Johnson been in your 
office. 

A He has been there quite some time. Gee, I 
can’t remember. Michael was with the Department of 
Justice, and he was in the - it seemed like it was 
the criminal branch of the civil rights division. He 
came to our office — George Proctor was the U.S. 

Attorney. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

THE WITNESS: I guess it would be in the 
late ’70s. I’m not sure, but Michael has been there 
a number of years. 

BY MR. GICALE: 

Q At least — so at least 10 or more years. 

A Oh, yes, yes. Yes, yes. 

Q Are you aware that Paula Casey requested 
recusal from the Madison case on November 8, 1993 by 
sending a letter to — strike that. 

Are you aware that Paula Casey requested 
recusal from the Madison case on November 8, 1993. 
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A I’m aware that she did make that request. 

Q When did you become aware of that. 

A After the fact. 

Q How did you become aware of it. 

A Probably office talk or possibly I read it 
in the paper. Again, it seems like a lot of these 
items, strange as it seems, ended up being published 
in the newspaper. 

Q Did you play any part in her decision to 
recuse herself? 

A No, I did not. 

Q Do you have any understanding as to why she 
recused herself. 

A No. 

Q Do you know to this day why she recused 
herself. 

A Well, she was a presidential appointee. 

That’s an assumption on my part. To answer your 
question literally, no, 1 don’t know. I guess my 
assumption would be as a political appointee, this 
was the appropriate thing to do. 

Q Do you have an understanding as to why she 
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did it after she declined prosecution on the criminal 
referral C0004? You are shaking your head. . 

A No, I don’t know. 

Q Did you have any other conversations with 
Paula Casey — did you have any conversations with 
respect to Paula Casey with respect to her recusal on 
this matter. 

A No. 

Q Did you have any further conversations with 
Paula Casey with respect to this criminal referral 
after discussing it in August when she came on board. 

A No. 

Q Earlier I believe I asked you whether or 
not you had contact with Webster Hubbell with respect 
to criminal referral C0004, and your answer was. 

A I did not. 

Q Did anyone in your office have contacts 
with Webster Hubbell with respect to this referral. 

A To my knowledge, there was no such 
contact. 

Q Do you have an understanding as to why 
Webster Hubbell recused himself from the 
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investigation of matters relating to Madison and 
David Hale. 

A No, I do not. 

Q Did you discuss the recusal of Mr. Hubbell 
at any time. 

A No, I did not. 

Q Are you aware of any discussions between 
Paula Casey and Webster Hubbell related to criminal 
referral C0004? 

A No, I’m not aware of any such 
communications. 

Q Are you aware of any communications with 
Mr. Hubbell and the White House with respect to this 
referral. 

A No, I’m not. 

Q When did you become aware of the issues 
surrounding the investigation of David Hale? 

MR. FISHMAN: What issues? 

BY MR. GICALE: 

Q When did you become aware of the 
investigation of David Hale? 

A Probably June or July of 1993. 
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Q How did you become aware of that 
investigation. 

A Fletcher Jackson. 

Q What did he tell you about it? 

A He told me that he was working on a case 
that SBA had referred either to our office or FBI and 
it involved David Hale and it involved a company that 
had been established by Mr. Hale as a small business 
investment company under the small business program, 
that it was a fraud case, that it was a good case, 
and he was hoping to have an indictment by 
September. I remember they did a search warrant on 
Hale’s office, and that went smoothly. 

They got some records and everything went 
very well. He probably told me a little bit about 
the case, but I don’t remember exactly. He told me 
the nature of the case that he was working on at that 
time, and that escapes me at the moment. It was 
fraud, involved getting -- deceiving the SBA, getting 
more money than Mr. Hale was entitled to by 
misrepresentation. That was the essence of the 
facts. 
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Q When did you become aware of the 
allegations made by Hale against President Bill 
Clinton and Jim Guy Tucker and Jim McDougal. 

A Repeat that. 

Q When did you become aware of the 
allegations made by David Hale against Bill Clinton, 

Jim Guy Tucker and James McDougal. 

A When it was reported locally in the press 
in Little Rock. 

Q When was that. 

A It would have been after he was indicted. 

I recall he was indicted in September of ’93. So 
September, October of ’93. 

Q Now, did those allegations come up at all 
while you were acting U.S. Attorney. 

A No. He was indicted after Ms. Casey came. 

She was the U.S. Attorney when the grand jury 
returned that indictment. 

Q Did you have any conversations with 
Mr. Hale’s attorney, Randy Coleman, with respect to 
his case, Mr. Hale’s case. 

A No, none. 
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Q Did you have any conversations with 
Mr. Coleman with respect to the allegations by Hale 
against the President, Bill Clinton, Jim Guy Tucker 
and James McDougal. 

A No, none. 

Q When did Mr. Johnson become first 
assistant? 

A I believe it was in September of ’93. 

Basically what happened, somewhere there in 
September, she, Ms. Casey, made Michael the first 
assistant and the criminal chief, reappointed me 
civil chief, for which I was very thankful, and I 
went back to my civil files. 

Q Now, did Ms. Casey know Mr. Johnson. 

A Yes, but the extent of that I couldn’t 
comment. I know they did know each other because 
Michael teaches a class at the law school in Little 
Rock. Of course, Ms. Casey was a professor there, 
was on the staff shortly before she became U.S. 

Attorney. So she did know Michael probably from that 
experience. 

Q Now, did you have any conversations with 
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her about who she should appoint as the first 
assistant or head of the criminal division. 

A Yes, 1 believe I did. I think so. I think 
so. I think what she did was, I think she talked to 
every member of the staff individually and probably 
discussed that topic with each employee. I believe 
she did that. As 1 recall, she did that, do you have 
any views or comments and this is your opportunity to 
say anything and that type of thing. 

I believe she did that with each employee. 

Q Did you make recommendations to her with 
respect to who she should have in certain positions? 

A I didn’t say any one particular attorney. 

I told her Michael would be good, Sandra Cherry would 
be good, and I may have mentioned ~ I hate to leave 
somebody out. 

I could have mentioned more names than 
those two, but I remember mentioning those two would 
do a good job. 

Q Did she present to you a list of people 
that she was considering and then she asked you to 
comment on them or did she ask you to make 
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recommendations to her. 

A I think she did. With each employee, one 
to one, she would ask any views or comments the 
employee would care to make about who would be good, 
who would do well as a criminal chief and first 
assistant and, if they had any comments to make, this 
was their opportunity to do so. 

She probably asked them do you think 
Michael would be accepted by the staff. I think she 
asked every person that. 

Q So, he assumed responsibilities as head of 
the criminal division and first assistant sometime in 
September. 

A Yes. 

Q Therefore, from that point forward, 

Fletcher Jackson answered to him. 

A Yes. 

Q Is it your understanding then he assumed 
responsibility for — 

A Fletcher faded, as I did, faded away. 

Q When did Fletcher start to fade away. 

A As we say, the thing got bigger than the 
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both of us. Probably shortly after the Hale 
indictment. And there was a huge amount of publicity 
that began to come out. Mr. Hale was making 
comments. Everybody was saying something. Michael 
was Ms. Casey’s primary advisor. Mr. Mackay came 
from the department and took over the case. 

Q Who was primarily handling the case. 

A Well, it was Fletcher until Mr. Mackay 
came. As Fletcher’s involvement began to decrease 
and Michael’s increased in that short time frame 
there before Mr. Mackay came from the Department of 
Justice. 

Q Did there come a time when you learned of a 
second set of RTC criminal referrals relating to 
Madison Guaranty Savings & loan. 

A Yes. 

Q When did you find out about that. 

A I probably read it in the paper. 

Q Do you recall when. 

A It was after the fact. I’m not sure. 

Q You were not involved in that. 

A I was not involved. 
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Q Did you or anyone in your office have any 
contacts with any present or former employee of the 
White House related to criminal referral C0004. 

A I did not, and to my knowledge, no one in 
the office did. 

Q What about the second set of referrals. 

A I don’t have any knowledge about that. All 
I can answer is with regard to myself. I certainly 
didn’t. 

Q Do you have any personal knowledge of 
contacts between any member of the Department of 
Justice and the White House regarding criminal 
referral C0004. 

A Other than the telephone call from 
Ms. Westbrook that I told you about. 

MR. FISHMAN: You said with the White 

House? 

THE WITNESS: I’m sorry. With the White 

House? 

BY MR. GICALE: 

Q With members of the White House. 

A No, none. 
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Q Do you remember any calls between 
Mr. Hale’s attorney and Mr. Kennedy from the White 
House. 

A No. 

Q Did you have any conversations with any of 
the persons listed as targets or witnesses in 
criminal referral C0004 about the referral, including 
James McDougal, Susan McDougal, Lisa Anspaugh, Jim 
Guy Tucker, Stephen Smith, President Bill Clinton, 
the First Lady. 

A None. 

Q Did any of the targets attempt to contact 
you at any time. 

A No. 

Q Do you have any knowledge of any improper 
handling within the Department of Justice of any 
criminal referral relating to Madison Guaranty 
Savings & Loan? 

A No. 

Q Do you have any knowledge relating to RTC 
criminal referrals being shared with individuals 
other than employees of the Department of Justice, 
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the FBI or the RTC. 

A Would you repeat that, please* 

Q Do you have any knowledge -- read that 
question back 

(The reporter read the record as requested.) 

THE WITNESS: No, I do not. 

BY MR. GICALE: 

Q I show you what has been marked for 
identification as 00695 through 00714, criminal 
referral C0004. 

(Exhibit 00695-00714 identified.) 

BY MR. GICALE: 

Q Do you recall seeing this in the packet of 
documents sent to you from the Department of Justice 
in June or July of 1993? 

(Witness examined the document.) 

A I don’t recall seeing it. I can’t say 
absolutely positively it was not in there, but I 
don’t remember seeing this. I have no recollection 
of it. 

Q Do you recall whether a referral was in the 
packet of information received from the Department of 
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A It may have been. I just don’t remember, 
to tell you the truth. I just don’t remember. 

MR. GICALE: I have nothing further at this 

point. 

MR. IVEY: Let’s take a little break. 

(Recess.) 

EXAMINATION 

BY MR. IVEY: 

Q Good morning. 

A Good morning. 

Q I want to go back to some of the questions 
that were raised by majority counsel. I wanted to 
revisit the issue about when you were named interim, 
acting U.S. Attorney. How did that come to pass. 

A Mr. Banks asked me if I would be willing to 
be the interim U.S. Attorney since he was leaving. 

Also, Mr. Dodson, his executive assistant, was 
leaving at the same time. I said I would. He 
recommended to the Department of Justice that I be 
appointed to that position, and the Attorney General 

then did make that appointment. That’s good for 
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about 120 days, I believe. 

And then I had to go before the — you had 
to be sworn in. Then when 120 days expired — we 
didn’t know who the U.S. Attorney would be yet. Then 
the chief judge of the Eastern District of Arkansas, 

Judge Reasoner, then, upon recommendation from the 
Department of Justice reappointed me to continue to 
serve as acting U.S. Attorney. That’s how it 
worked. 

Q Who was the Attorney General at the time. 

A I knew somebody was going to ask me that. 

I believe there was an acting. 

Q Do you recall if it was Mr. Stuart Gerson. 

A Could very well have been. I am 
embarrassed to say I can’t remember who the Attorney 
General was at that time. 

Q I think you mentioned previously that you 
are a career Justice prosecutor. 

A Well, I started out as a prosecutor and 
then eventually became involved with civil 
litigation, but a career Department of Justice 
attorney, yes. The civil types don’t like to be 
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called prosecutors, just for the record. 

Q I will keep that in mind. 

A We work for a living. 

Q You may want to go off the record for that 

one. 

A I was just kidding. Let’s make that clear, 
that was just a joke. 

Q When you became acting U.S. Attorney, your 
understanding about what had happened with the 
referral was that it had been sent to Washington by 
Mr. Banks. 

A Yes. 

Q That’s reflected in the May 10 letter. 

A Yes. 

Q And then you received a call from you 
believe Deborah Westbrook. 

A It was Deborah Westbrook. 

Q And during that conversation, she told you 
that the request to recuse had been denied. 

A Yes. 

Q And that the Justice Department had also 
reviewed the referral. 
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A Yes. 

Q And that they had found, I think your words 
were, no violations of federal law. 

A Well, I — let me clarify. I say no 
violation of federal law. It would probably be more 
accurate to say no prosecutable violation of federal 
law. I guess it is possible that you could read a 
technical violation out of the information received, 
and I’m paraphrasing what the department found. What 
I should say I guess is that the case had no 
prosecutive merit. 

Q And that was based on your reading also, 
not only what Ms. Westbrook said but on your reading 
of the Justice Department documents that were sent 
back. 

A Yes. That’s what the criminal division’s 
review said, that the case had no prosecutive merit. 

Q Now — 

A I think I personally had a question as to 
whether or not there was any violation at all, 
internal check kiting, if there was a federal 
violation, what statute would have been violated. I 
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had a question in my mind whether or not there was 
even a violation of any statute involved. 

Q You mentioned, what did you say, internal 
check kiting. 

A Internal check kiting. That’s basically 
what the criminal division’s review reported, that it 
was internal, I mean Madison Guaranty Savings & Loan 
check kiting scheme principally involving 
Mr. McDougal, as I recall. 

Q I guess you are saying that typically in 
federal prosecutions, check kiting cases that are 
pursued by a federal prosecutor involved more than 
one institution. 

A That’s the usual case. Again, I have been 
out of criminal prosecutions for some time. I had a 
question in my own mind. 1 am certainly no authority 
on what the statute would be if there was a violation 
of a statute here. I’m just telling you what my 
thinking was. 

Q Fair enough. 

Now, you also were shown a March 19, 1993 
memorandum, and I think the quote that was read to 
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you was, that 1 believe was written by Mr. Keeney was 
that the Justice Department would not question a 
decision by your office, the U.S. Attorney’s Office 
in Little Rock, not to prosecute. 

A That’s what he said, yes. 

Q What did you interpret that to mean. 

A Just what it said, that there were grounds 
to decline to take any further action if that’s what 
we wanted to do. But that was our decision. In 
other words, they were saying we are not going to 
make this decision for you, but if you want to 
decline further action, we feel like this is a good 
reason, if that’s your decision. 

Q In your opinion, if the referral had 
referenced a case that was highly prosecutable, that 
involved major players and a significant amount of 
money with respect to the fraud, do you think a line 
like that would have been included in this 
recommendation back to your office? 

MR. GICALE: I object. It is speculation. 

MR. IVEY: It asks for his opinion. 

MR. GICALE: Based on what? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2332 


69 

MR. IVEY: I can lay a foundation, if you 
would like. 

BY MR. IVEY: 

Q Have you had any dealings with the Justice 
Department prior to this referral. 

A Well, sure. In the course of my 
employment, I think maybe what you are asking me is 
if a case had prosecutive merit, why would they say 
it had no prosecutive merit, and I don’t know of any 
reason why they would say one thing and mean 
another. If they said no prosecutive merit, that’s 
what their analysis was, no prosecutive merit. I 
don’t know what else I can say. I mean, I accepted 
that for what it was. 

Q And why did you accept that. 

A Well, because it is their area of expertise 
and they reviewed it and it did not look out of line 
with what I was seeing there and what I was reading. 

You had a man here who had already been prosecuted 
once and acquitted. He was the principal player. 

It was not clear to me what the loss was, 
if there was any loss, to the institution; just 
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juggling money from one account to another in the 
same institution, as I recall. 

So, what the department was saying with 
regard to its conclusion seemed to me to be 
consistent with the information that the department 
had. I will just leave it at that. 

Q I think you were also shown a report, I 
think the Bates stamp number was 745, a report by 
Mr. MacDougall within the Department of Justice. You 
were read part of that. I believe it says -- 

MR. FISHMAN: That’s MacDougall, not 
McDougal. 

MR. IVEY: Yes. 

MR. FISHMAN: The individual who wrote the 
fraud section is Mark MacDougall, 

M-a-c-D-o-u-g-a-1-1. The individual named as a 
subject or target of the criminal referral C0004 is 
James McDougal, M-c-D-o-u-g-a-1. And, as I 
understand it, there is no relation but I understand 
that it may be confusing to those creating or reading 
the record at certain points. 

MR. IVEY: I appreciate the guidance on 
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that. 

BY MR. IVEY: 

Q In any event, the document said it did not 
appear to warrant the initiation of an 
investigation. Is that your recollection. 

A Yes, it did say that. 

Q What did you interpret that to mean. 

A Just what it said, that if the case has no 
prosecutive merit, then you certainly don’t want to 
waste your time doing any further investigation, it 
would be a waste of time. That’s the whole idea of 
coming to some decision before you commit your 
resources. So, I found that to be consistent with 
the finding that the case had no prosecutive merit. 

One goes with the other. 

Q You were asked a lot of questions about 
your statement about there being no federal 
violations. What you are trying to say in essence is 
the same thing that was said in the MacDougall report 
and Mr. Keeney’s report. 

A Yes. I may not have expressed myself 
clearly. Again, I had a question in my mind as to 

whether there was any, technical or otherwise, 
violation. That was my own personal question. 

It didn’t matter, because the finding was 
"no prosecutive merit," and I accepted that. 

Q You were asked some questions as well about 
not hearing anything about the referral prior to 
finding out that you were going to become the acting 
U.S. Attorney. 

A That’s true. 

Q And you also testified that there were 
conversations among assistants within the office and 
that it is a small office. 

A It is a relatively small office, yes. 

Q Are there times within the office where one 
assistant is handling something that is very 
sensitive and might not, given that sensitivity, 
discuss it with the other assistants in the office. 

A Sure, especially if the attorney was told 
that it was highly sensitive and to be careful about 
talking about it. Certainly, sure. 

Q Would you say that referral C0004 contained 
sensitive information. 
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A I would say so, yes. 

Q I wanted to see if I could get a little bit 
more from your recollection about the cover letter 
that you thought may be - I don’t want to put words 
in your mouth — but you thought may have been on top 
of the package you got back from Justice. 

A Again, I’m not sure. I have a vague but 
not a firm memory that there was some sort of cover 
letter or memo. Again, I cannot be sure. But it 
didn’t say much, as 1 recall. It just said basically 
what Ms. Westbrook had already told me over the 
phone. 

Q Do you recall ever talking with anybody 
within your office, maybe like Mr. Dodson, about 
whether a cover memo might have been with this 
package. 

A No. 

MR. FISHMAN: Mr. Dodson? 

THE WITNESS: He wasn’t there then. 

Fletcher Jackson? 

BY MR. IVEY: 

Q Not Fletcher Jackson. Michael Johnson. 
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A To me the cover letter may be important to 
somebody else, but it didn’t - it was not important 
to me, whether there was or wasn’t one, so no. 

Q And that’s because your main interest was 
what was in the package. 

A Well, I already knew. The lady called me 
and told me what was going to happen, so I already 
knew that. It came and said the criminal division’s 
report said just what she said, as far as the final 
conclusion. 

So, there wasn’t any surprise. What we got 
was what I had been told. 

Q Now, you said that you spoke with Fletcher 
Jackson and told him that you would not close the 
case because he wanted to see if it had any relevance 
to the Hale investigation. 

A Yes. 

Q Now, I believe you testified that these 
were taken out of the vault that they were kept in 
and given to the FBI office in September. 

A As I recall, Fletcher sometime in September 
took the exhibits to the RTC referral to the FBI 
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1 office so he could work on them there. They had some 

2 extra space there in the FBI office in Little Rock. 

3 They had a room, a big record room that had been used 

4 in some savings and loan investigations. 

5 I didn’t see him take them, and I don’t 

6 know what all was involved, but I remember him 

7 telling me that. 

8 Q I take it you didn’t think there was 

9 anything improper about that. 

10 A No. Ms. Casey was probably there by then 

1 1 anyway. That would have been consistent with what we 

12 had previously discussed. 

13 Q Now, you received a letter from Ms. Lewis 

14 in May of 1993? 

15 A Yes. 

16 Q And you hadn’t heard anything about her 

17 prior to that. 

18 A Not on that referral. I do remember her 

19 calling on another case that we were investigating 

20 and prosecuting. The case had gotten to the point of 

21 a plea bargain agreement. It had to do with a 

22 savings and loan association in Paragould, Arkansas. 
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1 She did call about that. This other referral you are 

2 mentioning was not mentioned in the conversation. 

3 Q She called you about the Paragould. 

4 A Yes. 

5 Q Were you handling Paragould. 

6 A No. That was being handled by Ken Stoll 

7 and Pat Harris, two of our assistants. I believe it 

8 was two defendants. One had already pled, had 

9 entered a plea of guilty I believe already, and the 

10 other one I believe they had just entered into a plea 

1 1 agreement, but he had not gone to court and entered a 

12 formal plea, as I recall. 

13 Q Did you have any conversations with other 

14 assistants in the office about Ms. Lewis. 

15 A I remember Mr. Stoll and Mr. Harris telling 

16 me, as far as the Paragould S&L case was concerned, 

17 that they felt like Ms. Lewis’s concerns were not 

18 reasonable. And it came a little late for us to do 

19 anything about them anyway. 

20 Q I wonder if I could flesh that out a little 

21 bit. What do you mean by that? 

22 MR. FISHMAN: Before we go into that, I 
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understand the committee’s oversight responsibility 
and I understand the scope of the committee’s inquiry 
into Madison Guaranty. To the extent we are going to 
start exploring substantive areas of investigation or 
discussion between a regulatory agency and the U.S. 
Attorney’s Office about another matter, we should 
probably discuss that off the record before exploring 
it any further, just to make sure we don’t 
inadvertently intrude on matters that should not be 
part of the public record. 

MR. IVEY: That’s fine with me. Let’s talk 
about it briefly off the record. 

(Discussion off the record.) 

MR. FISHMAN: I have had an opportunity to 
discuss this with Mr. Pence, and I believe his answer 
to your question is one that would not necessarily 
intrude on the kinds of issues we need to be 
concerned about. So, I will withdraw any objection 
to the question that may have been made. 

THE WITNESS: You want me to tell you 

what — 

BY MR. IVEY: 
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Q If you could just elaborate. 

A She called and was unhappy because the plea 
agreement did not call for a fine, but the plea 
agreement had been executed. We would have had to 
have reneged on it. Plus, the attorneys felt like 
they had given consideration to the defendants, and I 
don’t remember his name, ability to pay, did not feel 
he had much in the way of assets with which to pay a 
fine at that point in time, that his ability to pay a 
fine was highly questionable anyway and that they had 
gotten the best deal that they could get on the plea 
agreement. 

I don’t remember what the -- it did not 
call for a fine. I don’t remember what else was 
involved. Felt like if the RTC was unhappy about 
that, that they waited a little late to bring that 
up. 

Q Do you mean RTC or Jean Lewis in 
particular. 

A Well, either one. The RTC or Ms. Lewis or 
anybody on behalf of RTC, that there really wasn’t 
much basis for it anyway and it was just too late. 
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We would have had to have reneged, and that is 
something you don’t want to do unless you have dam 
good reason. 

Q And courts are reluctant to do that 
anyway? 

A Yes. 

Q Did you hear any other complaints about 
Ms. Lewis within the office. 

A It is hard for me to separate comments I 
may have heard about her and what I read in the 
newspaper. Since I did not deal with her at all 
except one telephone conversation and one letter and 
was not involved in criminal prosecutions, did not 
deal with the RTC during that period of time or in 
the years preceding that, so I can’t answer. I don’t 
know. 

Q Do you recall any complaints, and this is a 
slightly separate area, but I will make it broader, 
complaints about not receiving documents in a timely 
fashion from the RTC? I mean with respect to your 
office. 

A I remember some of our prosecutors felt 
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that the RTC’s cooperation was not what it should be, 
possibly just because of bureaucratic inertia. I 
don’t know. But I do remember our prosecutors, in 
just office talk, talking about their cases, that 
they did not particularly enjoy dealing with RTC, 
that it was a pain. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. IVEY: 

Q Would this be RTC in Kansas City. 

A Yes. I also remember ~ and I can’t 
attribute this to anybody in particular ~ but a 
comment to the effect that they sometimes overdid 
their referrals, that they referred some junk, 
general comments to that effect, that it was like 
dealing with a big bureaucracy, it was hard to find 
stuff, that type of comment. 

Q When you say "referred some junk," you 
mean — 

A The cases didn’t really have any 
prosecutive merit and weren’t worth committing any 
time and resources on. That’s what I meant. 
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Q Were their comments with respect to 
referral C0004 along that vein? 

A No. I didn’t even know about that until, 
like I said, shortly before I became acting U.S. 

Attorney, and I gave it no further thought until it 
came back. 

Q Now, when you talked with Ms. Casey about 
the referral, you told her about the criminal 
division reports that we talked about earlier. 

A Yes. 

Q And is it your recollection that you told 
her essentially that the criminal division had found 
no prosecutive merit? 

A Yes, I did tell her that. 

Q Did you ever see the letter she wrote 
declining to prosecute C0004. 

A Not before it was sent. I remember seeing 
it in the newspaper. 

Q When you saw it in the newspaper, do you 
recall essentially saying that, that the Justice 
Department had found no merit in the referral? 

A I really don’t remember how her letter 
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was — it was a letter of declination. I remember 
the phrasing. I don’t remember the exact words 
used. 

Q Do you recall feeling there was something 
misleading in the way she had worded the letter? 

A No, I didn’t see anything misleading about 
it. 

Q It was consistent with what you knew and 
understood about the referral. 

A Yes, because I knew that there had been a 
review and a finding that it had no prosecutive 
merit. A declination is certainly not inconsistent 
with that. 

Q You were asked some questions about the 
Banks letter’s reference to 302s. 

A Yes. 

Q That it might have been appropriate to 
conduct some sort of limited investigation. 

A Yes, but I don’t remember seeing that 
letter before today. 

Q Yes, sir, I understand. I was going to ask 
you some slightly different things, though. 
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A Okay. 

Q Do you know what the Justice Department did 
with respect to making its analysis of the referral. 

A No, I do not. 

Q But you relied on their recommendations? 

A Yes. 

Q And do you feel it was a reasonable 
reliance. 

A It seemed reasonable in light of the type 
of transactions that were involved with that 
referral. In other words, it didn’t seem like a big 
deal, to use that phrase. 

Q And would you have assumed or did you 
assume that in reaching its conclusion, the Justice 
Department had done a thorough or solid analysis? 

A That was my assumption. As I said before, 
exactly what was done with regard to the review, the 
step-by-step process, of course, I don’t know, and I 
don’t want to mislead anybody, because I wasn’t 
there, I wasn’t involved and I don’t know. My 
assumption was that it was a legitimate review and 
that it was what it purported to be, a review of the 
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information presented by people that know what they 
are doing. 

Q You were also asked if you had done any 
research on your own with respect to the referral. I 
think there was a reference about case law and 
reviewing the documents. I assume that was a 
reference to the 300 exhibits that were attached with 
the referral. Do you recall those questions. 

A Yes. 

Q At the time that you received the 
information back from the Justice Department, you 
were acting as U.S. Attorney for the office. 

A Yes. 

Q Would you say that that’s a full-time job. 

A Yes, it was. 

Q And were there other assistants within the 
office who had some knowledge of this matter. 

A Fletcher Jackson had some knowledge about 
it, I later learned. 

Q Did you consult with Mr. Jackson about it. 

A Yes, I did. Yes, when he came back, I 
certainly did. 
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Q And you also had some analysis from the 
Department of Justice with respect to that referral. 

A Well, we had the report from the criminal 
division concerning its review of the RTC’s 
referral. We had that. 

Q And the criminal division has the resources 
and the staff to do that type of analysis, to look at 
case law and to review documents. 

A I believe that they are fully capable of 
making that type of analysis. 

Q So, in drawing your conclusions, you relied 
on Mr. Jackson and the criminal division of the 
Justice Department. 

A Yes. 

Q You were asked some questions about whether 
you had planned on sitting on the referral. Do you 
recall that question. 

A Yes. 

Q And you don’t recall making any such 
statement. 

A I did not make that statement to anybody. 

The question was did you think about that, and I 
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answered yes, honestly, the thought crossed my mind. 

But 1 didn’t make that statement to anybody. 

Q At the time you were the acting U.S. 

Attorney and you received this package back from the 
Department of Justice, if I’m understanding your 
testimony correctly, you already thought that the 
criminal division in the Department of Justice had 
made a determination on the matter. 

A Yes. I saw no reason to second-guess what 
had already taken place. What, what seemed to me to 
be more important is whether or not the information 
in those referrals might be useful someplace else. 

Q So, in other words, you weren’t sitting on 
anything because you thought a decision had already 
been made with respect to that referral; isn’t that 
right. 

A I didn’t think I was. Somebody else I 
guess might draw a different conclusion. I did not 
perceive it that way. 

Q And as opposed to simply sitting on it, you 
gave it to Mr. Jackson so that he could use the 
information for the Hale investigation. 
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A Yes. Giving credit where credit is due, 
that was Fletcher’s suggestion. He was getting into 
this David Hale case. Mr. Hale -- there was a lot of 
transactions involved, and he thought that the 
information in that referral might be useful in the 
investigation of Mr. Hale and his SBA, small 
investment company. 

That seemed reasonable. I think that was a 
reasonable suggestion. 

Q So, there was no case to sit on, just a 
potential source of information for Mr. Jackson. 

A That’s the way I viewed it. He was going 
to do something with the information if it led 
anywhere. I do not perceive that as doing nothing. 

But somebody else might. 

Q Did you have any motive to try and block or 
delay — 

A No. 

Q Let me finish the question. Did you have 
any motive to block or delay the prosecution with 
respect to this referral or an investigation with 
respect to C00Q4. 
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A No, none whatsoever. 

Q You were also asked about whether you had 
ever said that the referral was highly prosecutable 
or strong. Do you recall that question. 

A I do, yes. 

Q Did you ever say that. 

A No. 

Q Is that your view today. 

A No. 

Q But you do think that it would have looked 
like sour grapes if your office had proceeded with 
the prosecution. 

A I think that was unavoidable. We had 
prosecuted Mr. McDougal unsuccessfully. He was quite 
vocal in his criticism of a political prosecution. 

And certainly any prosecution that we had undertaken, 
we would have encountered that. 

Q Could that have had an impact on the jury 
in that case. 

A Well, sure. It could very well have had an 
impact. 

Q Was it thought within your office that it 
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had an impact in the first case against Mr. McDougal. 

A Well, I’m not sure I understand what you 
are asking me. 

Q Was the sour grapes political issue raised 
in Mr. McDougal’s trial. 

A The first prosecution? 

Q Right. 

A He certainly — Mr. McDougal certainly made 
those comments publicly after he was acquitted. As 
to whether or not he publicly stated that he was 
being prosecuted for political reasons before the 
verdict, I don’t remember. I don’t remember. 

Q You mentioned that you saw Ms. Casey’s 
recusal letter published in the newspaper. Did you 
find that troublesome. 

A Yes, I did. 

Q Why is that. 

A Well, I never did understand how it got in 
the hands of the media. I’m certain she didn’t hand 
it over. It is a little troubling how these 
documents got into the hands of the media, and I 
don’t know how that happened. I have no idea. 
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Q Did you ever hear any conversations within 
your office among assistant U.S. Attorneys that 
Ms. Lewis might have been involved in any leaks of 
sensitive information. 

A I think 1 did. It was probably in the 
nature of speculation. I’m not saying that either I 
or any of our U.S. Attorneys had any knowledge as to 
how these documents were leaked to the press. But I 
did hear such comments, yes, but it would be more in 
the nature of speculation. 

Q Do you recall with respect to what 
information those comments were made, what 
information had turned up in the newspaper that led 
to those comments. 

A Well, the letter of declination. 

Q Did that appear in the paper as well. 

A Yes, it sure did. At what point in time I 
don’t remember. But yes, it was in the newspaper. 

And there were other documents, and maybe some that 
didn’t involve our office, maybe some RTC documents. 

I remember reading about those. 

Q I believe you were asked if you found it 
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1 odd for there to be a recusal letter, Ms. Casey’s 

2 recusal letter after her letter of declination for 

3 the first referral. I wanted to follow up with you 

4 on that. 

5 A Is that what I said? I’m trying to 

6 remember what I did say. 

7 Q Did you find it odd, then? Let me ask 

8 you. 

9 A Of course, it is two different — she had 

10 already declined on the first referral. So that had 

1 1 nothing to do with — she was refusing on these other 

12 matters. Well, I’m not sure. Since I wasn’t 

13 involved, I don’t know. I’m not saying if I said I 

14 found it odd - I shouldn’t have said that. There is 

15 no basis for that. I don’t know what was going on 

16 then. 

17 I was not involved in the decisions. I was 

18 not conferring with anybody, Ms. Casey or anybody 

19 else. So, if I made that comment, I might have, I 

20 misspoke myself. 

21 Q I apologize if I misquoted you. 

22 A I don’t remember what I said, quite 
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1 frankly. These are matters I simply do not have any 

2 information about, the declination and then followed 

3 by the recusal. 

4 Q The declination was with respect to 

5 referral C000 — 

6 A What I call the first RTC referral. 

7 Q That would be the referral that the Justice 

8 Department had sent back to the U.S. Attorney’s 

9 Office. 


10 

A 

Yes. 

11 

Q 

And essentially telling you that there was 

12 

no prosecutive merit to the referral. 

13 

A 

Yes. That’s the one, yes. 

14 

Q 

Do you know the basis of Ms. Casey’s 

15 

recusal. 


16 

A 

No, I don’t. 

17 

Q 

Do you know if she had concerns about her 

18 

relationship with Jim Guy Tucker or Stephen Smith. 

19 

A 

I really don’t know. 

20 

Q 

As chief of the civil division, did you 

21 

have any involvement in pursuing civil matters with 

22 

respect to S&Ls. 
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A We were never referred any civil litigation 
with regard to a failed S&L. Most of that work was 
contracted out by RTC to private law firms. I don’t 
believe we had any — we had no referral for any 
civil action. 

Q Did you have any role in establishing 
priorities of which financial institutions would be 
pursued and in what order. 

A You mean for criminal prosecution? 

Q Right. 

A No. 

Q Did you have any role in that with respect 
to civil litigation? 

MR. FISHMAN: Generally? 

MR. IVEY: Generally. 

THE WITNESS: Like I said, we had no cases 
involving, any civil cases involving efforts to 
recover money or something of that nature, a civil 
action of that nature concerning a failed S&L. So we 
didn’t have any such case. 

BY MR. IVEY: 

Q Did you ever provide any type of support 
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role for criminal cases that were being handled by 
your office. 

A What you might call lounge laws, somebody 
come by and might want a second opinion or a third 
opinion, nothing more than that. 

Q All right. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. IVEY: 

Q Did Ms. Casey ever mention or discuss any 
concerns about her recusal with you. 

A You mean before she recused? 

Q Before she recused. 

A No. 

Q Did you ever hear anything about her 
concerns about recusal before she recused. 

A Before she recused, no. 

Q What about after. 

A I believe I did hear a comment that she had 
made one time that Ms. Westbrook had suggested the 
recusal. That’s really about it. 

Q Did you ever hear any concerns about 
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Mr. Hale’s refusal to make a proffer as to what he 
knew before recusal took place. 

A No, I did not, no. 

Q Were you privy or knowledgeable about any 
of the negotiations between your office and Mr. Hale 
with respect to his plea. 

A No. I had returned to anonymity. 

MR. IVEY: That’s all for me. 

EXAMINATION 

BY MR. GICALE: 

Q A couple questions. The words you used, 
that the case had "no prosecutive merit," those are 
your words? 

A Yes. 

Q Those were not the words in the memo that 
earlier you were shown. 

A I think you are right. That’s my 
phrasing. 

Q You also indicated that your recollection 
of it was that the referral referred to check kiting; 
correct. 

A Yes. 
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Q Was that the only allegation in the 
referral with respect to criminal activity. 

A I’m not sure if that was the only. I 
believe that was the principal element of the 
transactions. I’m not going to say that was the 
only. It was my impression that that was the 
principal characteristic. 

Q I’m going to show you once again what has 
been marked for identification as 006695 through 
006714, and specifically refer you to what is labeled 
on that document as page 5, page 5 on the left-hand 
side, page 5 of the original document. There is a 
page 7 in the upper right-hand comer which is a fax 
page. 

If you could direct your attention to the 
fourth paragraph of that page. 

A Okay. - 

MR. FISHMAN: Are you asking him -- 

MR. GICALE: I’m directing his attention to 
that paragraph and ask him to read that paragraph. 

MR. FISHMAN: To himself? 

MR. GICALE: Yes. 
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(Witness examined the document.) 

THE WITNESS: I have read it. 

BY MR. GICALE: 

Q Does that refresh your recollection as to 
the kinds of criminal allegations that were in the 
complaint? I’m sorry, not kinds. As to the 
allegations made in the complaint. 

MR. FISHMAN: I object to the form of the 
question. He didn’t testify as to what was in it. 

He said what his impression was at the time. If you 
are asking him if that’s what the document says, 
that’s one thing. But I don’t think you have fairly 
characterized his previous responses. 

MR. GICALE: All right. 

BY MR. GICALE: 

Q In that paragraph, for instance, it lists 
diversion of loan proceeds. 

A Yes, it does say that. 

Q Do you recall whether or not that was one 
of the allegations. 

A No, I did not recall that. In the document 
that you have asked me to read, I don’t remember 
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reading that before. If I did, it just escapes me. 

I don’t think I have. But yes, that document, 
though, I have read it and it does refer to -- 

Q Something more than check kiting. 

A Yes, it does. 

Q I refer you to page 10 of this document, 
which would start with a 2/19/85 date on the 
left-hand side. I don’t have the Bates number, but 
this is inclusive in this range 006695 through 
006714. 

Just to identify the page, it says "Madison 
Guaranty Savings & Loan criminal referral August 31, 

1992, page 10" on the left-hand side. Do you see 
that. 

A Okay. 

Q I will refer you to the 2/19/85 entry. 

A I see it. 

Q It is the first paragraph. 

A I’m sorry. The first paragraph. All 
right. 

(Witness examined the document.) 

I have read it. 
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1 Q That first paragraph, 2/19/85, deals with a 

2 check number 611 for 95,665.62 that was issued to 

3 Madison Guaranty Savings & Loan for principal and 

4 interest payments in five McDougal-related loans; 

5 correct. 

6 A Yes. 

7 Q What it claims in this document is that 

8 this check cleared from loan proceeds of a $351,000 

9 deposit to the McDougals’ account of 2/22/85 and that 

10 the proceeds were designated purchase and renovation 

1 1 of home for the McDougals. It further goes on to 

12 state that over 100,000 of the proceeds were 

13 ultimately diverted for the purpose of bringing other 

14 debt current. 

15 A Yes, it says that. 

16 Q Now, in terms of the criminal banking fraud 

17 statutes, is that one dealing with a diversion of 

18 loan proceeds. 

19 A You are asking me if that would constitute 

20 a violation? 

21 Q Right. 

22 A I don’t know. I will just be honest with 
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1 you. I don’t know. 

2 Q What they are alleging here is that moneys 

3 designated for a loan, the representation here is 

4 made, I have read it for you, but in sum, loan 

5 proceeds were used for other purposes; correct. 

6 A Yes. 

7 MR. FISHMAN: Can we not argue with the 

8 witness here. The witness has said he doesn’t recall 

9 reading the document. He has testified that he 

10 doesn’t know whether standing alone, that particular 

1 1 entry would constitute a crime or not. He 

12 acknowledges that you have read it correctly. 

13 MR. G1CALE: Now he has had an opportunity 

14 to read it. 

15 THE WITNESS: Yes, I have read it. 

16 BY MR. GICALE: 

17 Q Can you say with certainty today reading 

18 that paragraph with that allegation in there that 

19 that had no prosecutive merit? 

20 MR. FISHMAN: Again, I will have to object 

21 to your characterization. He did not testify that he 

22 read this and that the case had no prosecutive 
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merit. I just want the record to be clear. You are 
asking the question, I know, but I think the 
implication you are making is that it is different 
than what he has testified about before. 

MR. GICALE: I understand what you are 
saying on the record. He did testify at one earlier 
stage that he believed he received a copy of the 
referral in the package. He wasn’t certain. That 
was early on in his testimony. 

THE WITNESS: It may have been included. 

But again, I don’t think I read it. 

MR. IVEY: What was the question? Is there 
a question pending at this point? 

MR. GICALE: I will strike whatever the 
last question is and I will go through this again. 

BY MR. GICALE: 

Q You stated earlier that you did have an -- 
that you believed you did receive a copy of the 
referral. 

A It may have been - of course, the office 
did receive the referral, of course, at one point. 

You are asking me was it included in the package of 
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documents that was returned to me in June or July of 
’93. It may have been. I’m not sure. I feel 
strongly that at that point in time, if it had been 
included, I did not sit down and read it word for 
word. I was more interested in what the department 
had come up with. 

Q Well, the department - I’m going to refer 
you to document 007041, the memo that you identified 
from Mark MacDougall to Gerald McDowell. 

A Yes. 

Q In it, it said that it relied, referring to 
the last paragraph of the first page, that it relied 
on this referral; is that correct. 

A Let’s see. 

(Witness examined the document.) 

Yes, it lists the RTC criminal referral 
number C0004 as being included in the information 
reviewed. Of course, that’s what they were supposed 
to do. Yes, they should have read that. 

Q But you did not bother to read it when you 
read this. 

A No. I do not believe that I read the RTC 
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referral if, in fact, it had been included in the 
materials received from the Department of Justice. 

Pm not sure it was. But if it was there, I don’t 
think I read it, because I was looking for the bottom 
line. The RTC had submitted this information. I 
didn’t want to go over that again at that particular 
time. I wanted to know what the department had 
found. That was what I was most interested in. 

Q So, you did not bother to look at the 
document that the department used to come to a -- 

A I did not go back and review the — I 
certainly did not review the exhibits. I can tell 
you that for certain, the exhibits to the referral. 

Q Did you know that the department did not 
review the exhibits. 

A I really don’t know what the department 
reviewed. 

Q The first - 

A Other than what is mentioned in the report 
there as the materials reviewed. 

Q Wouldn’t that be a source of concern to you 
when you look at the last paragraph of the first page 
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and you find out that the department didn’t even 
bother to review the exhibits. 

A Not necessarily, not necessarily. 

Q Were you aware of the fact that the 
department did not bother to consult with the FBI 
agents involved in the case? 

A I did not know at that point in time 
whether the department had consulted FBI agents. I 
don’t know that the FBI agents would have known 
anything at that point in time because I don’t know 
if they had done anything. 

Q Did you know whether or not the FBI had 
received a copy of the original criminal referral. 

A As I recall, it was typical, maybe not 
necessarily in every case — in this case, I can’t 
say for sure. But it was typical when the RTC made a 
referral to the U.S. Attorney’s Office, that the same 
thing would be sent to the local FBI. That happened, 
as I understand it, frequently. Whether or not it 
happened in this case, I don’t know. 

Q Again, referring to the last paragraph of 
the first page, that outlines what the department 
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reviewed before it came to its conclusion; correct. 

A Yes. 

MR. FISHMAN: When you say "the 
department," the FBI is part of the department. 

Mr. Pence is part of the department. I think we 
should avoid characterizing by institution. 

MR. GICALE: I will be more specific. 

BY MR. GICALE: 

Q The memo, the first page of the document, 
last paragraph, and this again is a memo from Mark J. 
MacDougall, M-a-c-D-o-u-g-a-1-1, to Gerald McDowell. 
That indicates in that paragraph the documents that 
were reviewed. 

A Yes, it does. 

Q Now, nowhere in there does it state that 
the exhibits were reviewed. 

A Exhibits are not mentioned. 

Q Nowhere in it does it state that there was 
any consultation with the FBI. 

A That is not mentioned. 

Q Nowhere is it stated that there is any 
consultation with the U.S. Attorney’s Office in 
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Little Rock? 

A Well, it mentions -- I think you are 
right. It does mention a letter from Mr. Banks. But 
I don’t think that’s what you mean by "conferring." 

Q I will also refer you to the last page of 
this document in the recommendation section. This is 
at page 00 — this is document 007045. I am going to 
refer you to the last paragraph where it says "based 
solely upon available information." Do you see those 
words. 

A Yes, I do. "Based solely upon available 
information," yes. 

Q Were the exhibits, the 300 exhibits, would 
you have made those available to the Department of 
Justice if they wanted to review them. 

A Well, sure. 

MR. FISHMAN: Again - 

BY MR. GICALE: 

Q To Mr. McDowell or Mr. MacDougall. 

A Well, certainly. If we had something they 
requested, sure, we would give it. 

Q They were available to them if they wanted 
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to look at them; is that correct. 

A Yes, they could have been provided had they 
found that they needed to see them. 

Q If they had questions of a particular 
assistant U.S. Attorney from your district, you would 
have made that assistant U.S. Attorney available? 

MR. FISHMAN: For the record, there was a 
recusal request pending. 

MR. GICALE: That’s on the record. 

BY MR. GICALE: 

Q You would have made an AUSA available if 
they wanted to talk to them; correct. 

A Very reluctantly, because Mr. Banks had 
said we shouldn’t be involved in this. I mean we 
would have not wanted to do that until there was a 
decision on whether or not we could do that. 

Q All right. Were the FBI agents available 
for Mr. McDowell and Mr. MacDougall to talk to. 

A I don’t know. I don’t know. I have no 
reason why they wouldn’t be. But I cannot answer 
that question definitively. Again, I was not — that 
review was made in the Department of Justice in 
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Washington. 

Q In any event, other than reviewing the 
memorandum from Mr. MacDougall, you did not compare 
the memorandum to the original referral. 

A No, I did not. 

Q You did not look at the exhibits that came 
with the referral. 

A No, I did not. 

Q And in general, you deferred to Mr. Jackson 
as to what to do further on this case; correct. 

A He made a suggestion. I think it was a 
good suggestion, and I accepted it, yes. 

Q And you did not decline at this point the 
case. 

A No, we didn’t do any letter of declination 
at that point, no, sir, we did not. 

Q You kept it open because Fletcher Jackson 
thought there might be some useful purpose -- 

A Yes. 

Q -- in the information that was part of this 
referral; correct. 

A Yes, that’s true. Again, I must say, we 
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had prosecuted Mr. McDougal once unsuccessfully. 

That was one of the reasons Mr. Banks wanted to 
recuse. If we had wanted to do anything, we still 
have that problem that you would have to face with a 
second prosecution of Mr. McDougal. 

Q I understand that. That doesn’t go to the 
question of whether or not there is evidence of a 
federal crime? 

A That’s true. That’s true. That would have 
to do with I guess whether or not you wanted to take 
the case to court, assuming there was enough evidence 
to do so. That would come into the final decision, I 
suppose, yes. 

Q And there would be a question, perhaps, of 
resources as well. 

A Yes. 

Q Were you aware of other bank fraud - were 
there other bank fraud cases in your office while — 
the time you were acting U.S. Attorney. 

A Yes, there were. 

Q Did some of those cases involve loans from 
banks where the proceeds were used for purposes other 
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than the intended purpose? 

MR. IVEY: Could 1 ask - 
THE WITNESS: I don’t know. I don’t 
remember. I know we had bank fraud cases as to the 
underlying offense. The evidentiary detail I just 
don’t remember. 

MR. GICALE: I have nothing further at this 

point. 

MR. IVEY: I don’t have anything else 

either. 

(Whereupon, at 12:50 p.m., the deposition 
was concluded.) 


RICHARD M. PENCE 
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CERTIFICATE OF NOTARY PUBLIC & REPQRTFR m 


I, BRENDA M. SMONSKEY, the officer before whom the 
foregoing deposition was taken, do hereby certify that the 
witness whose testimony appears in the foregoing deposition 
was duly sworn; that the testimony of said witness was 
taken in shorthand and thereafter reduced to typewriting by 
me or under my direction; that said deposition is a true 
record of the testimony given by said witness; that I am 
neither counsel for, related to, nor employed by any of the 
parties to the action in which this deposition was taken; 
and, further, that I am not a relative or employee of any 
attorney or counsel employed by the parties hereto, nor 
financially or otherwise interested in the outcome of this 
action. 



My Commission Expires 


SEPTEMBER 14, 1996 
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LLS. Drpannvni of Juaict 



HZM ORXNPUM 


Douglas M . Frazier 

Associate Deputy Attorney General 

Join C. Keeney L * U ' 

Acting Assistant Attorney General 

Recosal by the U.S. Attorney's Office for me Eastern 
District of Arkansas cn a Resolution Trust Corporation 
Referral*. 

The attached rectTSal package was forwarded for review from 
your offlcexoB February 13, 1993. Wa have reviewed me material in 
me package aid have concluded mat mere is no'^identifiable basis 
for recusa'l br me United States Attarney > /Turmer , wevwculd not 
question a\dacision by me United States Attorney to decline 
further substantive action on me ref e r r a I t — - a copy or me Fraud 
Section's memorandum summarizing our review is attached for your 
use and, should you decide it is appropriate, for forwarding to the 
United States Attorney's Office in Little Rock. 

Attachments 
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SUBJECT : 


Section dm 
Exec. Sect: 
t Ceerey 

lipHram \ 
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Car^r 
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Ms. Donna. Henneman 

Office of.' Legal Counsel 

Executive Office for U.S. Aitarneya 

Main Justice Building 

Washington, D.C. 20530 

Ra: RTC Referral C0004 


Dear Ms.v Henneu n: 


.v H enn< 

.V\ 


-V" s' is''' a follow-up to my letter of October'is, 199.2, which 

. _ . .... r # /* 


copy is enclosed. 


M, *1 fc* J 

believe vak previously sent to you. 

ST C officials have again contacted «i*ia--cfT^crToproving an 
FOIA request upon then by aoae member of tie Little Hcck. media. 

R^C's contact with us was to determine the position of this 
of'<ca^ega~din? their response to the FOIA request. Specif ica-ly, 
RTC wanted to Incw if a production cf referral documents would 
affect our investigation. 


The purpose 
confusion. 


of this letter is 


clarify any possible 

V\ 

Filrst we have no investigation ongoing. Second, we have 
infor^edTarC of^i. and further suggested they should fo How the 
appropslat^ FOIA law in responding to the request j 
RTC ^ftar s ales it appro r<.t. for ne rn adv . i ae you as 
present status or the above referral. 

-J_ no.i cion as related in the enclosed letter of October IS 
Sere ii! merit to substantiate further investigation. . 

U 


J 
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. Zcr_r.u 
Page : 
January 2 



I believe this office has a conflict of interest in conduct inc 
an investigation or presenting 5n — indictment against these 
individuals. Previous prosecution of Hr .^McOougai and two other 
defendants resulted in a not guilty verdict, Several', allegations 
suggesting political prosecutions were Bade during the trial. 
These were patently false but a second investigation/ prosecution 
could easily give the appearance of inappropriate activation by 
this office. 

/ 

I would appreciate and expect that any decision of 
investigation, indictment, prosecution or declination! be the 
responsibility of the Department of Justice. I have resigned my 
position as United States Attorney effective March 1, 1993, and am 
separating service with the Department of Justice that date, I 
will be happy to transfer the RTC worJcpapers or maJca then available 
for your review. 


Best Regards, 
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MEMORANDUM FOR: Stuart: M . Gerson 

Acting Attemev General 

THRU: Douglas N. Frazier 

Principal Associate Deputy Attorney General 


FROM: Anthony C. Mcscato 

Director 

SUBJECT : Recusal by the United States Attorney’s- office 

for the Eastern District cf Arkansas or. a 
Resolution Trust Corporation Referral 



The attache d\l e 1 1 e r from United States At^:<rrney Charley A. 
Banks, Eastern 'District cf Arkansas, asserts'nis office has a 
conflict of interest in pursuing a possible tr'Jaduticn or a” 

Mr. and Mrs. McDcugai and a Ms. Anspaugh for alleged check fraud, 
check kiting, misuse of position, bank fraud, forgery and 
conspiracy. Mr. Banks requests that the Department of Justice 
determine the prosecutive merit of this matter. The 
United States Attorney's office has previously prosecuted 
Mr. McDcugai and tvo other individuals in late 1933 on similar 
charges and they were found net guilty. The Resolution Trust 
Corporation (RTC) has forwarded new and additional information to 
the United States Attorney's office on September 2, J.992, for 
consideration. As stated above, the second referral' involves the 
same patterns of activity for which these individuals have been 
found not; guilty, but present different transactions. 

Mr. RanV <.. hpi iaypg buLs office should ncJt bg invclve'd in tr.e 

prosecutorial determination because it may give rise to the 
appearance of inappropriate prosecutorial motivation by his 
office. The matter may involve President and Mrs. Clinton 'as 
witnesses. M r. Rank*; states in his 1 otter t-n this th at 

the RTC's, second referral of September 2, 1992, merits a "limited 
preliminary investigation" of the allegations contained therein. 

I ! 

On October 16, 1992, Mr. Banks informed the RTC by letter 
(attached^ that his office would not participate in an 
investigation into this matter prior to November 3, 1992. He 
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seated further ■[,/'' that after such a lapse cf time the insistence 
for urgency in this case [by the RTC ] appears to suggest an 
intentional or unintentional attempt to intervene ktc the 
political process of the upce mi nc p residential election. " 


It is, our understanding that subsequent tcs^Mr. 3ar\ks ' 
October 1992 response, the RTC contacted the United States 
Attorney's office regarding a Freedom of Information Act request 
it received from the media regarding this matter. The RTC 
inquired how release of any information may affect the 
investigation. Mr. Banks related to the RTC that there was no 
ongoing; investigation into this matter and advised the RTC' tc 
follow "the appropriate FCIA law in responding to the request” 
(see letter to this office) . Mr. Banks has resigned as 
United States Attorney effective March 1, 1993. 


Also attached are copies of Urgent Reports prepared by this 
office dated October 7 and 20, 1992, notifying the Department 
that the RT.C referred this matter to the United States Atrcrr.ev’s 
office. The RTC referral itself is also included. 


MATTER SKCULDYREMAEN IN US AC : 


\ 


\ 


MATTER AND 


FI IBS SHOULD EE REFERRED 



CTHER : 


i i 

: \ 

Stuart M. Gerson 
Acting 'Att orn e y G e n e r a l 

| 

Attachments 


Date 


ACM: DCW: RXM : s j ;2/5/93 
Ro bert/M is c/ BANKS . MEM 

i : 
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U-S. Depirtmect of Justice 





FROM: 


RE: 


DATE : 


GERA LD 2. 

CHI 22/ 

FRAUD SECTION 


MARX J. XACDOUGALL 
TRIAL ATTORNEY V Mf 


RESOLUTION TRUST CORPORATION CRIMINAL REFERRAL NO. C0004, 
DATED AUGUST 31, 1992, NAMING JAMES B. MCDOUGAL, SUSAN H. 
MCDCUGAL AND LISA ANSPAUGH 

FEBRUARY 23, 1993 



This memorandum responds to your request^that a review^ of the 
captioned criVinal referral be underta ken an ^ r* nary 
recommendation \piade regarding further investigation and 
prosecution. The referral names JAMES B. MCDOUGAL (an officer, 
director and shareholder of the former Madison Guaranty Savings * 
Loan of Little Hock, Arkansas), SUSAN H. MCDOUGAL (a director and 
shareholder of Madison Guaranty and the wife of James B. McDougal) 
and LISA ANSPAUGH (a business associate of the McDougals) as 
persons suspected of criminal violations. Ref. at 2,3 and 4. The 
author of the criminal referral, Laura Jean Lewis (Criminal 
Investigator) , also identifies Governor (now President) BILL 
CLINTON, HILLARI RODHAM CLINTON and Arkansas Lieutenant Governor 
(now Governor) JIM GUY TUCKER as witnesses. Ref. ati N 18. Further, 
the author of the referral makes allegations concerning former 
Senator j\ WILLIAM FULBRIGHT but does not name Fulbright among the 
persons suspected of criminal violations. Ref. at 7^8, \l2 and 14. 


A. SCOPE 


gr. RZYizi 


prepa ring thi s memorandum ^ — the — f ullowing — documents 
: /(l) RTC Criminal Referral No. C0004, dated August 31, 


In 

reviewed: 

1992, ( 2 ) Letter dated September 1, 1992 from L. Richard Iorio, RTC 
Field Investigations Officer, to Charles A. Banks, United States 
Attorney (_jc or the Eastern District of Arkansas, (3) Letter dated 
October 16, 1992 from Charles A. Banks' to Don Pettus, Special Agent 
in Charge, Federal Bureau of Investigation/Little Rock Field 
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Office, and (4)/Letter dated January 27, 1993 from Charles A. 3anks 
to Donna Henneman, Office of Legal Cou nsel /Department; of Justice. 
None of the ;transactionaJr-'di5cuments described in the referral were 
provided or reviewed^ Accordingly, all'^ref erences in this 
memorandum/' to factual allegations or claims are\! based \solely on 
statements included in the referral. 


B. CRIMIKAL TI0LATI0N8 ALLEGED 

The author of the referral cites conspiracy (18 U.S.C. 5 371), 
misapplication (18 U.S.C. $ 657) and bank fraud (18 U.S.C. S 1344)! 
as suspected violations. Ref. at 1. 


C. SUMMARY CT TACTUAL ALLEGATIONS 

\ \ / , 

According to the referral, James and Susan McOougal were 

shareholders^ and directors of Madison Guaranty Savings/and/ Loan of 
Little Rock, Arkansas. James McOougal is also identified as an 
officer ofVthe institution. The extent of the McDougals* equity 
interest in\ M^iison Guaranty and the office or/dfficesi held by 
James McDcugAl are not specified in the referrals Lisa Anspaugh is 
identified as business partner of Susan McDtugal who assisted Ms. 
McOougal in bookkeeping for various busin e s s e n ti ties — While no 
specific information is provided, the facts alleged in the referral 
suggest that the McDougals were also active in real estate 
development at the time of their association with Madison Guaranty. 


The referral is focused on the activity in the demand deposit 
accounts maintained at Madison Guaranty by the McDougals and a 
group of business entities allegedly under their control during the 
period February 1984 through July 1987. The author of the referral 
alleges that various transfers of funds among these accounts, often 
involving, the creation or funding of overdrafts; constituted 
criminal] activity. The author specifically cites\ "^unauthorized 
loans, check kiting, possible forgery (or at the* very least, 
extensive \ use of unauthorized signatures ) < \ potential 
misappropria tion of funds, possible illicit campaigru -eontributions , 
diversion of loan proceeds”, and potential bank fraud". Ref. at 5. 

In pupport of these allegations, the author of the referral 
describes some 76 banking transactions, nearly all involvi ng the 
making, presentment or payment of checks by one of the McDougals or 
by business entities associated with the McDougals. Ref. at 6 - 17. 
Based soLSely on this information, it would appear that the 
McDougals [regularly issued checks on Madison Guaranty accounts with 
insufficient funds: Once payment was made on these checks, the 
resulting overdraft would often be funded by a check drawn on 
another McOougal account at Madison Guaranty, which frequently 
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created yet another overdraft in the second account. Notations on 
some of the pfiecks suggest that they reflected N loans from one 
entity under/the control of^tha -Me DougaLs to another x or to one of 
the McOougals individuaiXyi \ 

The ref err a ^further suggests that many of the checks bearing 
the signature of one of the McDougals were, in fact\ signed by the 
other McDougal or by Lisa Anspaugh. The referral cites no 
evidence, however, that any instruments were execute^ in the name 
of an authorized signer without permission. The referral further 
notes a/ check in the amount of $3,000, drawn on a personal 'account 
of Hr. and Mrs. McOougal and dated April 4, 19 85, which was "made to 
the order /of the "Bill Clinton Campaign Fund". This account 
allegedlly carried an overdrawn balance at the time the | check was 
written) which continued for approximately 30 days. Ref. at 11. 
On the same date a second check in the amount of $3,000, payable to 
Madison \Guaranty, was drawn against one of the McOougals' business 
accounts. \Ref. at -6 . other than the alleged overdrafts, the 
significance of these checks to any theory of criminal /activity is 
not clear v . \ln addition, in several instances, the author of the 
referral alleges that $15.00 overdraft fees were charged by Madison 
Guaranty to MbOougal accounts but were subsequently cancelled. 

The autHoXof the referral also alleges£hrat\ "the McDpugal's 
[sic] clearly \diyerted funds from their piadison Gu aranty 1 home 
purchase and improvement loan of $351,502-; — funded In 2/85 , for 
other purposes" .Ref . at 7. The referral specifically alleges that 
more than $100,000 was "diverted" to the repayment of ether leans 
then due from the McOougals to Madison Guaranty. Ref. at 7 and 10. 
No evidence is offered, however, that any false statement or entry 
was made by either of the McOougals or Ms. Anspaugh in connection 
with the home loan or that the improvements to be done on the home 
were not completed. 


D. ALLEGATIONS RELATING TO CLINTON8 AND FULBRIGHT 

The! iuthor of the referral lists President Clinton and Hillary 
Rodham Clinton as the first two of six "...witnesses who might have 
informatioh^ of the suspected violation". — Ref^ — at-18 . x No factual 
claims can be found in the referral to support the designation of 
Mr. or Mts. Clinton as witnesses. 

her 


Othe 


among , 
these 


• (t]hose who 
numerous and 


than the campaign eQntrihut.iQnA, cited — above , the 

referrall pimply identifies the Clintons as 
allegedly/ stood to gain the most from 
questionable inter-account transactions". Ref. at 5 and;17. This 
claim is| based upon, the implication by the author of the referral 
that the- Clintons may have invested in one or more real estate 
.ventures undertaken by the McDougals. Ref. at 5. Citing newspaper 


2363 


GERALD 2. MCDOWELL 
February 23, 1993 
Pag* 4 

references, the author also speculates concerning a $25,000 check 
issued by one of the McDougal entities in March 195.5, stating that 
"...this could have been th e time fra me in which Whitewater (the 
McDougal business entityi-'VSs"' conductTH^transactions regarding the 
house thay'was allegedly purchased and subsequently sold by Ms. 
Clinton". / Ref. at^ 13. No other information, regarding this 
speculation is contained in the referral. \ 

Similarity, several references are found in the\ referral to 
former Senator J. William Fulbright as a principal of a corporation 
named "Earth Movers, Inc." Ref. at 7-8, 12 and 14. The referral 
describes two checks drawn against McDougal accounts in April and 
May, 1985, /totalling $50,000, which were made or endorsed! to the 
order otf Earth Movers, Inc. One of these checks, in thet amount of 
$3 0,0001, was issued by one of the McDougal entities, to James 
McDougal, endorsed by McDougal to Earth Movers, then used by Earth 
Movers \to purchase a Madison Guaranty cashier's check. The 
referral states that the $30,000 cashier’s check had not been 
located. \ Other than creating or increasing overdrafts/ in the 
subject accounts, facts suggesting the significance of .these checks 
or the implied Involvement of Fulbright in the McDougal s ’ financial 
affairs are not provided in the overdraft. 


2. ANALYSIS 



The referral provides substantial factual support for the 
assertion that Mr. and Mrs. McDougal' s conduct may have constituted 
a breach of fiduciary duty, abuse of position, and self-dealing. 
The referral does not provide, however, factual allegations 
sufficient to establish the elements of any of the criminal 
statutes used in the prosecution of bank fraud cases (18 U.S.C. SS 
215, 656, 657, 1005, 1006, 1014, 1344 or 1956). 


The author of the referral, for example, repeatedly alleges 
"check kiting" on the part of the McDougals. Check kiting involves 
the use of accounts at two or more financial institutions to obtain 
interest-free loans by taking advantage of the time \ required to 
complete the check-clearing process. The conduct described in the 
referral), "h owever, is almost fully limited to th e issuance and 
deposit ‘,of /checks , drawn on accounts with insufficient funds, 
within Mhdison Guaranty. While the issuance of such "bad checks" 
may constitute a violation of state law, it is generally outside 
the scope of ^ Federal prosecution. ) 

Moreover, the referral does not include allegations of conduct 
suggestihg a leiel of criminal intent necessary to satisfy that 
element ! of any of the principal Federal bank fraud statutes. 
Misapplication of funds, (18 U.S.C. SS 656 or 657), limited to bank 
insiders, requires that the act be done "willfully", defined as 
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voluntarily and purposely, with the specific intentxpo disobey or 
disregard the law. Fif th^5i^ui€~Part^i^Jurv Instructions at 51. 
The general/ bank fra^<T" statute (13 U.S.C. requires that a 
scheme or/ artifipe be executed in an effort/^to defraud the 
institution "knowingly", defined as voluntarily or\intentionally , 
not because of /mistake or accident. Fifth Circuit. Pattern Jury 
Instructions at 49. The false entry statutes (13 U.S.C. \SS 1005 
and 1006<), also limited in scope to bank insiders, require that the 
false entry/ be made "with intent to defraud" the financial 
institution/ defined as the intent to cheat or deceived bank. 

Firth cir.CTdt Pattern Jury Instruct isna at 130. 


The absence of facts establishing criminal intent on cae part 
of the McDougals argues persuasively against the initiation of a 
criminal investigation. Further, the referral does not claim that 
any specific loss to the institution resulted from the McDpugal's 
checking\ account activity. Ref. at 19. The payment 7 of/ checks 
drawn against defici'ent balances and the waiver of overdraft fees 
are common, i v f improper, accommodations regularly extended/by banks 
to substantial customers. The referral does not allege that this 
account activity was not correctly reflected cry the books and 
records of Madison Guaranty or in reported to^dera ' latory 
agencies. 


It shoul j be noted that James B. McDougal was apparently 
indicted, tried and acquitted in 1983 or 1939 in connection with 
his involvement with Madison Guaranty. Ref. at 2; Letter from 
Charles A. Banks. United States Attorney, to Don R. Pettus . Special 
Agent in Charge , dated October 16, 1992. Ho details relating to the 
previous prosecution of McDougal have been provided. 

Finally, no facts can be identified to support the designation 
of President Bill Clinton, Hillary Rodham Clinton or Governor Jim 
Guy Tucker as material witnesses to the allegations made in the 
crimina eferral. \\ 


PECOfflBTOiXIgi! / \ 

Bas«d solely upon available information, and in /light of 
applicable law and current Fraud Section standards for prosecution, 
the conauct of James B. McDougal, Susan H. McDougal and Lisa 
Anspaughl a s-'tte scribed in' th'e' _ criminal referral does not “appear to 
warrant [the initiation of a criminal investigation. 
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RESOLUTION TR UST CORPORATION 

Rcspiria* TU Critm 
Th* CMJVkaa 


The Honorable Richard M. Pence 
United States Attorney 
Eastern Distric^df Arkansas 
U.^( Post Office and Courts Building 
I W. Capitol, Room 331 
P.O. Box 

ittle Rock. Arkansas 72203 


Dear Idr. Pence: 


Jn Sep 



#7236 Madison Guaranty Savings <& Loan 
Little Rock, Arkansas - In Receivership (11/29/90) 
CRIMINAL REFERRAL NUMBER CQ004 


>tember 1, 1992, the above captioned criminal referral was submitted to your ofl 
l the 'Resolution Trust Corporation's ('RTC) Kansas Gty Office of Investigations, 
cemher 15, 1992, RTC Kansas Gty Investigations received a letter from FBI Special 
Agent imCharge ("SAC), Don K. Petrus, acknowledging receipt of the referral ana directing 
any Wthqr inquiries to Assistant United States Anomey Floyd Mac Dodson. /How e^r, it 
is myVnderstanding that Mr. Dodson has recently left the U. S. Attorney's /jffice, ai/d this 
letter t^ therefore being directed to you. 

Prior referrals submitted simultaneously to both the U.S. AttorpeyYt)ffice and the FBI ! 
generated responses advising this office of either declination of prosecution, or that a caj se 
has been opene4/OQ the basis of the referral. To date, the- RTC Kansas City^Office of 
Investigations has received no further correspondence regarding the aforementioned referral. 
In order to update RTC Investigations files, a written response as to the current status of 
this referral would be appreciated. 

Should you have any questions, or require additional information, please do not hesitate to 
contact cither myself at (816) 968-7237, Supervisory Investigator Lee Ansen at (816) 968- 
7243, or Field Investigations Officer L. Richard Iorio at (816) 968-7212. 



41-378 97 -22 
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l Department ol Justice 
L nncd States Attorncs 


Lastcrn District of Arkansas 



Ms. L. JeAn Lewi 
Criminal /investigator 
Resolution Trust Corporation 
4900 Ma^n Street, Suite 200 
Kansas pity/ MO 64112 


Dear Ms). Lewis: 


Reference is made to your letter of May 4, 1993. Fpnnpr U.S. 
Attorney Charles A. Banks determined that this office/ has a 
conflict^ Of interest with conducting an investigation or 
prosecuting \ any criminal charges concerning this matter. 

The previous prosecution by this office of Jatmes McDougal, 
former president of the institution, and two other^persons^ resulted 
in not guilkty\verdicts . Allegations suggesting a politically 
motivated prosecution were made during ancL-after the trial's 

Considerabre^media attention was given to such allegations. 

These allegations were entirely groundless. However, Mr. 
Banks felt that a second investigation/prosecution could give the 
appearance of inappropriate motivation. Consequently , this matter 
was referred to the Office of Legal Counsel, Executive Office for 
U.S. Attorneys, U.S. Justice Department, Washington, D.C. 20530. 

I have not heard from that office, and I do not know the 
status pi the RTC referral. Please contact the Office of Legal 
Counsel, telephone number 202-514-2041, for information regarding 
the curtqnt status of this matter. 

Yours truly, 





RICHARD M. PENCE, JR.. 
United States Attorney 


RP/lc 
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RTC 

RgaoltttlQTi Trait Cor poration 
Kansas Gry Consolidated Office 
CRIMINAL referral form 


CRIMINAL REFERRAL # Q 



KMX amo l oca t iom or mourciAL ihit x t vii oh 



XADXSOM GOARAMT7 SAVXMCJ 6 LOAM 
16TB AMO HAUf , P.O. SOX 1503 
L1TTL2 P0CX, AXXAMSA3 73206 


**am/*x / 

Locations / 

( 3 1 r**t /pity ^ 6 tat* /lip) 

CXRTiriCAXX MTJXBXRI 

\ ! 

If activity occurred at branch offica(a), plaaaa identify: 

\ \ 

AAfrr iir or\ pticuicial im«t i t u t x ob« $iia,ass,ooo 

APPROXXKATS DATS AMD DOLLAR AJ40UXT (PRIOR TO AMT ALLCWAHC3 TOR RX3TIT0TT0M OR BXCOVIRT) 
Of 3O3FICXX0 f ‘ 


0 VTOLATIOMi 

h/payATaarjTi 


Oat*: (Month/Oay/TaarjTia* fraa* b*tv**n 13/84 and S/8S 
Amount: fatimatwdK at $350,000 to $1,000,000 


3000X1 CSAXACTZRIZA3I0M Of TBS fOSPXCXXD VTCLATXCM. Ch*c* appropriate fc<W(*a) 
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CXJMINAL KJEFEJULAL 03001 
AUGUST JL im 
CAob 2 


this HArrxx is woo urzmo to» 



/ 


m, Little B£ck, ArUniit 

U.S. Attorney , Uittra District, Little lock, Arkansc 

/ X 

KMOM(S) lUSTSdX^or OZXZnX. VTOZATlCSTt Complete «ubpai*gT*piis {*] through (•] on 
mcI individual suspected of criminal activity, (IC nor* then one a use continuation 
aheet). /Include primary suspects only. Individuals who eey\ have knowledge of the 
suepect criminal activity , but who are not themselves suspected of \ being involved, 
should be listed aa witnesses under Item 10. Provide any additional details known with 
respect j to prior referrals or affiliations. \ 

/(flrst/XI/Laet) KcOougal, James ■. \ 1 


MANS* 

ABDHSSSi (Street/City/State/Zlp) 
oltxz or IS 8 B 1 ( Month /Day /Tear ) 
SOCXAft SSCmtlTT WO* 


Current Address Unknown 



v still affiliated with the f inane 1 
. »o 


institution i 


If Wo, terminated . resigned I . Sets (Month/Day /Tsar ) i 

Describe circumstances * (If necessary, use contin u ation aheet) 

KcOougal resigned from the Board of Direct o rs in December 1915* however 
remained active in the Aeeoclation’ e day to day bueineee. He «• r emo v e d fr 
the Association when it was placed in Conservatorship by the RXC in 2/S9. 

prior or related referrals* 


If TOss, plsase identify. 

HcDoegal was Indicated, tried and acquitted in 1959 on 
activities at kadi son Guaranty Savings 6 Loan. j 

Is 'p er so n affilia t ed w ith ’ 


ny other' financial institution? 


r business enterprise* 
% Tws — So 



stemming from his 


If jyes to either or both, please identify. 

Hcbougal was a shareholder and Board Member of the Sank of Kingston, which was 
at one point to be merged with M ad i so n Guaranty? thrift record# indicate that the 
taergyr was called off dus to legal ramifications. 

McDougal is a principal in the following business enterprises i 


Madison Marketing 
McDougal 6 Associates 
Plo wer wood farms, Inc. 
f — 1 Manor, Inc. 


Designers Construction 
Madison financial corporation 
Whitewater Development Corp., Inc. 
Soiling Manor, Lao. 
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CRIMINAL KJEFEUUL GD001 

august u tm 

FAG83 


Saith-TuckerrMCDougal Seith-MCDOugal 

/ 

FOLSOM ( 3 ) SUSF1CTXD 07 C2LXXIKAL VTOLATTQ*i Complete .uxrpar *<jrapo* [a] uarxruqh ( • } 
■i(U individual nfpwtad of crleliual activity^! If non than\on« , use continuation 
ibMt). Includ e primary^suipects only. XiKiivicidaLs who uy have knowledge of the 
suspect crlAlnel actir±ty, but who are not ttMoMlWiv«ttap»ct«l\ of being La-roi-r^d. 
should be Listed as witnesses under I tee 10. Provide any additional details known with 
respect to prior referrals or affiliations. 

a. nidi (Fir at /XI /Last ) HcOougal, Susan 

/ 

ADD RS Sit (Itreet/City/ltate/Xip) Unknown 

OATS Of IXXXSi (Xonth/Dey/Tesr) Unknown 


I 

SOCIAL HCUJLXTT MOi 


Unknown 



Relationship to the financial institution! (Check all applicable blocks) 







=T»n*ai X 



X 




X 

In e II ^ x 


/ 


Za person still affiliated with the financial institution! 
, x Tee, X_._ _ Mo 

If Mo,\ermlnated resigned I • Data (Month/D ay /Taar) 


(Month/Day/T 

tencesi (If necessary, use , cont imatlon Tieny- 


Susan McDougal resigned free the Board of Directors in December 1915 but 
renalned active in the day to day activities of the association's subsidiary 
operations. 

Trior or related referrals i 
Tee _ X Mo 

If Tee, pleaee ide nt i f y. 


Is person affiliated with any other financial lnetitut±oo> 
Tee __ ]>o Unknown at this ties 

or ^besinese enterprise! 

X l Tee - Mo 

I \ 

If ■<»» ev « both, please Identif y 

fuean EcDougel in a principal in the following bueineaa ant< 

Xadlson Marketing Designers Construction 

xt d lss w Financial C orpo ration 

Tlowereood Tars*, Inc. Whitewater Development Corp 
Faehmok Manor, Inc. Rolling Manor, Inc. 

Great Southern Lend Co. Tucker-kelth-HCDougal 
leith—Tucker— Hcoougal loith-KcOougnl 



Inc. 


ith- 

U 
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6. FXX50K ( 3 ) SUSPICXXD OF C3LEXTXXL VIOLATION j Coeplets subparagraphs (a) through (•] on 

Mdk individual/ suspected of criminal activity. (If more than, oo«, use continuation 
•hMt) . Include primary suspects-oniy^ — -Individuals who may have knowledge of the 
suspect criminal activitT>-but who irt not themselves suspected of being involved, 
should bo 11 stock as witnesses under Item 10. Provide any' additional details known with 
respect to prior referrals or affiliations. 

a. KXXMt (Fir at /XI /Last) 

/ 

ADOMSSi ( street /City / State/ 1 ip ) O&Jcnown 


Anspaugh, Lisa 



la person still affiliated with the financial institution/ 
X Tea 



Prior or relai 

Taa 


referrals! 
- No 


If Tes, pleas* Identify. 


Is person affiliated with any other financial institution; 

__ Taa __ _ No Unknown at this time 

or business enterprise* 

X Tes No 

If fee to either or both, please identify. 

A&epaogfc was allegedly a partner with Susan McOougal in several companies, and 
assisted McDougal with her 'bookkeeping* for the XcOon^al* s various companies 
including* 1 ' 


Nadi son Marketing 
Xcoeugal ft Associates 
Flowe x wood Farms, Inc. 
Feohrook Manor, Lnc. 


Designers Construction 
Madison Fiaanoial Corporation 
Whitewater Development Corp., Inc. 
-Bolling Manor, Ino^ 


Greet southern Land Co. Tucker-Smith-McOougal 
MmithvTuckar-McOougal Smith-McDougal 
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txyuUlAXiam/DkdCXIFTIOM or STJSFkCTSD VIOLATIOH. Frovlde * brief narrative description 
of the activity, giving rii* to the referral, explaining what\i4 unusual or irrecular 
***** the transaction. Detallsj^ll bo pg gyidotl later in the\fora. The purposa of 
thia paragraph U to provid®-a"r«i*s»arr d#eerip«»*^of the owrail transection (List 
applicable account numbers.) * 


^•tvaao February IH4 and July 1987, Jamas 9. McDougal,\Su**n 8. KcDougal Lisa 
Anspaugh, Jin Cuy/Tucker, Stephen A. Smith, 8111 Clinton, Hillary Rddhaa Clinton and 
othar in divide ala who an u y«t unidentified, vara principal* in at least ona' and 
poaaibly more, / of the following companies and/or business iotaraata, each of Chich 
maintained a chocking account at Kadi ton Guaranty Saving a & Loan (*HOSL")i 


an 8. 


/ 


Designer* Construction 
Madioon financial Corporation 
vhitmtar Development Corp. , Inc I 
Rolling Manor, Inc. 
Tucfear-taith-KcOopgal 
Sail th-McOou gal 


Madison Marketing 
MCDoogai 6 Associate* 
rlowurwood Fans, Inc. 

Fembrook Manor, Inc. 

Croat Southern Land Co. 

Smith-Tucker^KeDougai 

1 I 

MCSL checking account histories from Sept ember 1984 through May 1985 we reviewed and 
anaiy*ed\ for, each of these entities {hereafter referred to a mJ the -the ceanined 
companies*" ) . The patterna that evolved fro* thia review go back to February 1984 
possibly aarlier, and occur aa late a* July 1987. / 

\ \ / / 

During thikv thm f rue, iom or all of the principal* of the aforementioned eoctpanle* 
allegedly allowed, or participated in, numerous gusstlonabis ca*h flow and "loan* 
transaction* between the combined companies and institutions . The 

tranaaction* reviewed and discussed herein will allege^-** ceseiw overdraft* resulting 
in unauthor ixedMoan* , check kiting, possible forgery (or at the very least, extensive 
use of unauthorired signatures), potantlal mlsapprop riation-of fiii n lTTfinssthl s illicit 
campaign contributions, diversion of loan proceeds, and potential bank fraud; each of 
these actlona, compounded by the extended time frame during which they occurred, lende 
cauestion to the probability that ease or all of the McDougal ’ a bueinee* aseociate* and 
partner*, the collective principal* of theee combined companiee, had taiowledge of these 
actlvitiee. The extensive nature of these ictivitiee could allegedly constitute 
ongoing criminal and regulatory violations which lasted for a period of three or more 
years, and could have ultimately contributed to the failure of the Association. 

Although some of these companies, such as Madison Marketing, Madison financial 
Corporation, and flowe r vood Taras appeared to be viable and active entities, the othsrs 
appeared to be little more than shell companies with limited^ assets, whose checking 
accounts went through sporadic flurries of activity, •money in/money out*, then 
reverted Bkck to el n 1ms I balances with very llelted activity \The account histories 
indicate that the collective checking accounts fax these entities incurred vury 
limited. If any, monthly service charges, despite their below* minimum balances, and 
limited overdraft chargee regardless of the excessive saber of overdrafts in euveral 
of the accouate. 


.L, 


\ 


An analysis of the aggregate checking accouate for theee entities between December 1984 , 
and May 198S reflects a minimum of 95 check transactloae occurring by and between the 
c om bined companies and/or outside financial institutions, totalling $1)015, 122 . There 
were a minimum of 45 deposit transactions by and t wtx—n th e r wh i nert companies, 
ef filiated persons — *nH7dr fina n cial institutions which totalled $1,079,142. The 
resulting! Minimum number of "money in /money out* transactions for these combined, 
predominantly shell, companies was $2,098,264 over e six moth period of time. To 
produce all checks from each account, even for a six eocth period of time, would haw 
been cost | prohibitive as well as labor intensiw; therefore, only randomly selected 
checks and_depoaits were produced from film for the 12/84 - I/8S target *1— frame. 

The combined companies "lent* one another in excess of $190,000 during the time frame 
of December 1984 through May 1985. There were 11 checks written, designated ae "loans" 
by and betwee n the entities, that totalled $192,884; howev e r, there is ao ladiostiooy- 
of any fore of repayment between the entitles. This premise lends support to the' * 
suspicion that the KcDougsl’s were utilising these shell companies as a personal “cash 
cow* from which to generate funds for their own use, and to the further benefit of some 

• . « on 
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or all of thaip/buaiiisss partner*, Including loan payments to outside financial 
institutions osx bo half of the various partnerships. The KcDdugala' allowedly further 
used theee shell eompanies^to — filtsr — fumdaL^fram MCSL through Madison Financial 
Corporation and it's sui>«i<d£arlaa for tbair ownBemefit. 

From December 1984 through May 1983, the personal cbacJdjs^ account of Tian and Susan 
McDougal < account/# 424) was frequently overdrawn, with overdraft amount a of up to 
$20, 000, /lasting/ for two and three weeks at a ties. During thi« ties frame, tha 
combined/ companies wrote at least 10 checks to Jams or Susan McDougal, totalling 
$*3,170, re ) 1 tug the funds "loans". The minimum number of collective deposits from. 
various I sources shown going into the fccOougal's account during the sane tine frame is 
in excess of/ $*90,000, with checks going out of the ac c ou n t totalling over $422,000. 

/ \ ! 

tramples of /Jama* McDougal* a misuse of position are eleerly Indicated in the number of 
checks which force paid through the McDougal' a joint checking account in the target 
time frame- The aignificant amounts, frequency and time span of tha overdrafts ars 
being alleged as unauthorised loans for the purposes of this referral. , Substantiation 
of these activities is outlined in the following examples* J 

• os 1/28/flS, check # 577 for $13,1*1.07 was written from the McDougal' a account 
to Woffthen Sank for a loan payment. The signature on ths check reads *Jamss B. 
McDougal", but bears no resemblan c e to his actual signature. The day the check 
wan written, there were insufficient funds in the account, at which juncture a 
$14 \0OCT\ "personal loan* was written from riou sr wood yarns (check # 179) to Jim 
HcDougal. (Susan McDougal' a signature on the riowurwood/rarae check had also been 
forged). Despite the $14,000 loan, the check to Woxthen lank was force paid, 
overdrawing the McDougal'a account by $<4,114. 9 where the. balance remained 
until axdepoait of $5,127.04 arrived from anj^nkaewa source. 

• On 2/7/83, Susan McDougal sent check # 5S9 fhr $1, $34.-7* to the IIS; the day the 
check was written the account was overdrawn by $<3,282.00>, and when the check 
was force paid, the balance dipped to $<*,777,06>. The initial overdraft of 
$<3,282.00> was caused by the force payment of the previously mentioned check to 
worthen Bank. 

• on 4/4/8S, Susan McDougal wrote check # Wl for $3,000 to the Bill Clinton 
Campaign rund; tha check was force paid on S/3/8 3 when the account was already 
overdrawn $<7,**7.73>, increasing the negative balance to $<10,897. 73». The same 
day, /lowervood Farms wrote a $3,000 check to Madison Ouaranty, which was 
apparently cashed! given the identical dollar amounts, the probability exists 
that these funds were also contributed to Clinton's caapaign, which. If active 
solid tat ions for contributions were occurring, could 'have provided the impetus 
far’ hie business associates to write checks totalling v $i, 000 to his campaign 
fund, one of which put the McDougal's own a c co unt u\a $<10,000 negative 




J 

ten on - the 


19/83, chec k # 499 for $33,000 was written on - the HcOougal 'a aceount to 
Fims er eo Cd Farms? this w as done to cover Flowegwood's existing overdraft of 
$<S0, 994. 18> which occurred when an $84,412.48 check to Madison Guaranty was - 
force paid. She $84,412.88 eheck (#198) was a loan payment oa^ McDougal related 
loan #2591. The date that the check for $35,000 was wrltten\ the McDougal* a 
account ba lance was $19,429, and was su h sa TinB^^T $<^ *r fl77 ‘* 3> when 

ths gheek was force paid, documenting just oae of many instances of chsck 
"kiting." The ov er draft status on the McOougal'a account was remedied by a 
$29,109.30 check from Zxecucar, Inc. (allegedly the "car leasing department" of 
Madison Financial Corporation) , which was noted as a "refund on black 280 SX." 
Mercedes which had been purchased by the HclXxigal's on 4/18/83. h similar 
"refund" situation occ ur red with a $37,149.30 Madison counter checks written to 
Jia McDougal for an "96 380 SL Mercedes", aigned by Henry (or Harry; signature 
almost illegible) Hasdlton. Jim McDougal had previously written check # 491 for 
$37,149.30 to Kxecucar Inc. on 4/9/95. In ooe instance, the fuoda were rebated _ 
to the McDougal* a when their account balance wea in an eacessive ftate ot- 
overdraft. 
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Union rational tank, allegedly for a low payment. \The date the check 
written* tin McOougal ’ saccoua«--c©ntxiaed a baiaaca ofv $963.19; Jia XcDougal 
procured loan #2764^ar'T85, 000 from KCXLT'deppeiting the funds into their joint 
account to eovur^the chack to Onion vatlooki. Sank. Sowever, dsspita tha 
deposited loan" pr o ce e d s, tha 543,233.39 cback was forcer^ paid, putting tha 
McOougal’* account baiaaca at $<4,096.03» \ \ 

It chon lL alao/be pointed out that tha McOougal* a claarly diWurtM f und a (ran thair 
HO XL Sana purchase aad improvement loan of 13*1,502, funded in 3/85, for other 
purpoaaa. Over $100,000 wax diverted for tha porpoaa of bringing principal and 
internet payments currant oa five aaparata msxl loana, aa evidenomd hr McOougal check 
0 611 for $95,362.62, and check # 612 for $5,659.17. It ahould be farther noted that 
chack #616 / for $4, 500 ai written froai tha loan pirouusde to \L<oraaa McOougal, 
relative, for undiacloaad purpoaaa. 




| 


» \Lor 
■ hie : 


In addition to McOougal* a blatant nieusa of poaition in allowing hie pareonal account 
to exist in cuch aa overdrawn etata, be allowed tha aaaa circumstances to occur with 
tha coobloed abell companies ae wail. Between 12/64 and S/6S, there ware 16 overdraft 
situations \ within tha a ccou nt a of tha combined companies. Tha majority of thaaa 
overdraft* Vara cured by depoaita froa one company to another, sometimea by 'kiting* 
funde between account e in which ineofficiant balancae existed. This allegedly happened 
oa at I4*et \ two occasions with Whitewater Development, who .evidently had another 
aeeoont (possibly at lank of ting a ton, aow Kadi son Bank 6 Trust/, into which funda ware 
deposited \f ram the M55L Whitewater account, leaving it in a^ overdraft status. 

During tha target tine frame, Whitewater Development wrote a minium of 10 checks, 
totalling $70* 639k.41. Of these 10 checks, five checjoTtotaillng $60>42S ware written 
on insufficient ftnds. The ensuing overdrafts w ar e co ve r ed b y funde ; froa the other 
combined companies, x eome of which ware provided by hank l-oeasc — Some of the Whitewater 
checks with more significant dollar amounts, such as ebsok # 111 fer $7,500, and # 121 
for $6,071.23, ware payable to The Bank of Cherry Valley for principal and interest on 
two separate loans, and were written on insufficient funds. Check # 118 was force paid, 
overdrawing Whitewater’s account by S<7,492.04>, where the balance remained until check 
# 152 froa Tucker- Xml th-McOougal for $7,500 was deposited into Whitewater’s account. 
The circumstances surrounding Whitewater check # 121 wars similar, only the deposit 
caae froa the combined accounts of Bolling Manor, Tucker- Cmlth-tfcOoogal, flow ar v o od 
farms and Pembrook Manor. Maurice Smith , principal and/or loan officer of the Bank of 
Cherry Valley, is allegedly a long time associate of Jia XeDougal. Smith was also s 
frequent caller to Jim Mcooogal, according to the MftSL phone massage logs. 


Bach instance in which Whitewater’s actions resulted in an overdraft, no servica charge 
or fees were assessed, with the exc eption of two in 1915, both of which were refunded. 
The two I largest checks written by Whitswatar during this time\f rams, check #137 for 
$25,000, payable to Orarks Bealty Co. , aad check # 138 for $30,000, payable to Jaaea 
XeDougal (.alleged *ioen repayment* - although the records show no indication of any 
loan froa McOougal to White water) ware both fo pyed paid there ware Insufficient 
funds in the"MeouuuL to U«ei either check. Wbea the $25,000 check paid, placing the 
balance at $<24,470.90>, the overdraft wen c ov er ed try * check from flowarvood farms for* 
$24,456.90 (the aeount of the overdraft, leas tha IIS service charge which was later 
refunded). The flows r w ood funds came from tha p r oc e eds of s $133,000 cashiers check 
drawn on Stephens Security Bank, Stephens , — The <30,00 0 ab ack written from 

Whitewater ter jamw^gcDougai was written when Whitewmtmr had a balance of $270.13. 
When the check wee force paid, the balance went to $<29,744,B7>, where it remained for 
two weeks until a $30,000 check froa Madison financial C or po r ation (subsidiary of MCBL) 
wes deposited into Whitewater’s account. Thera was oo explanation given as to why 
Madison Financial would have given (or even 'loaned') Whitewater Development $30,000. 

At this juncture, it should be noted that shortly aftar tha ta r get time frame, In 
October 1985, the MCSL Board of Dlrectore minutes reflect that Madison financial 
Corporation was overdrawn by $2.7 millioni the Board subsequently voted to cell the 
overdraft *an investment in the service corpo r ation*, aa up to 6% of the associations — 
assets could be invested in service corporations, from a regulatory standpoint. It 
should be further noted that the $30,000 chsck James McOougal received from Whitewater 
was endorsed to, Barth Movers, Inc. , (whose principal is former Senator J. W. rulbrigbt) 

"n fl K 1 H l 
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who subsequently 7 sodorsed it to Msdiaon Guaranty for tha purpose of obtaining 
cashier's check' (drawn fro* HGML^a c rr m n r - # 7 n 0 .1312 , transaction #7801) . The cashier • 
chock is currently unavailable, so the final "destination ot\ the funds is 
undetermined.' 


/ 


of\ the fun 
ih# for mer 


In addition, it should be pointed out that the rocorda erf the fonasr MOBL chief 
financial Officer, Crag Toung, reflect a i 30, 000 "reeerve" payment anticipated from 
Whitewater Dnslopsaat in 10/85 for an “engineering s ur ve y " ; this information appaars 
on a flow chart relating to Maple Croak farms, a land intro stasnt/ subdivision 
develo p me n t of /Madison financial Corporation, and a second ti«r subsidiary of Madison 
Guaranty /Seringa £ Loan. In addition, every month during t hs target tims frame, Susan 
Mc&ou gal deposited a oheck for S28S.13 from Logan Charter Carries Into the Whltswmtsr 
account; i thasa funds wsra diverted from tha Bank of Kingston to whoa they war* all 
payable, | and 1 endorsed by Susan McOougal to Whitewater's MG XL chocking account in an 
apparent! sffdrt to kmop a minimal balance in tha account. 1 

1 I I 

forgery is also allegisd to be s possible factor in several of the checks written on tha 
Whitewater account. According to the HCSL signature card for Whitewater Development 
Corporation, Lac. , tha only signatory on the account is Susan Mcbougai; however, the 
signature on tha card allegedly bears little resemblanca to Susa a! McDougal's actual 
signature 4 Xt is interesting to nets that the S25,000 a heck written on the Whitewater 
account to\Oxarks Steal ty Co., has ‘Janes 8 . xcDougal’ signed to ^lt even though he is 
not a signatory on the account. The signature on tha check was allegedly signed by 
seme ons else, whose handwriting bears a striking resemblance to- that of Lisa Anspaugh. 
a McOougal business associate in a number of other enterprises. In fact, Ms. Anspaugh 
allegedly forged N?r signed both James sod Susan McOougal ^1ilgnature\ to checks drawn 
on all of the combined companies accounts on numerous occasions duringvthe time frame 
m question. Although least one of the checks written by Whitewater to the Bank of 
Cherry Valley wasvactually signed by Jim McOougal, mgai . of i.ham seiM~Hgned "James B. 
McOougal*, allegedly/by Busan McOougal or Lisa Anspaugh. If these were not actual 
instances of forgery, per se, then there were certainly numerous cases of unauthorised 
signatures on the accounts. That being tha case, the McOougal 's apparently set few 
parameters for "signature authority" on their personal and corporate accounts, with 
multiple checks showing no Isss than three different signatures for "James B McOougal" 
and no less then four different signatures for "Busan 8 McOougal". 

An overview of the Whitewater account history supports possible criminal action on the 
part of Susan McOougal, lisa Anspaugh, and at Least one other individual, for alleged 
forgery, or unauthorized signatures in the name of James B. McOougal (and in the case 
of Lisa Anspaugh, the name of Busan McOougal) on numerous checks. In addition, the 
fact that Jasee McOougal was not a signatory on the account, but signed checks 
regardlesd~of that fact, shows his reckless disregard for regulatory requirements and 
banking laws. McOougal' s documented willingness to allow the frequent overdraft status 
cn the Whitewater acco u nt, ensuring that loans payments were made and co r p or ate 
obligations met, served his own benefit as well as that of some or all of his business 
partners. Although circumstances point to the probability t hat some or all of his 
business ps rr ~m r s were s w sie of ‘ fi m n rlTiry fifing plV-s within the Whitewater 
partnership sad corporate checking accounts, there is insufficient evidence at this 
time to p r ove that they had knowledge. Consequently, these individual^ will appear on 
the list of witnesses contained at the end of this referral. 


¥ 


Similar instanoee — were — el limed to occur with the account of Tucker^Bmith—McDougal, 
whoee principals wears James McOougal, Jim Guy Tucker and Stephen A. Smith. The 
following example* are noted i 


> 


li/22/AS, cheek #181 for 13,894.66 was written to first Commercial Bank for 
"interest" on a commercial loan. Jams McOougal * s signature was allegedly signed 
or forged by Busan McOougal, who was technically the only signatory on the MAIL 
signature card. The date the check was written, the account did not contain 
sufficient funds, and subsequently went Into an overdraft status of S<2 , 9S3 . 00> 
when the check force paid. The overdraft was cleared with a check from^ 
flowervood farms (#176) for «3,S00 on 1/28/85. 
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On 3/13 /IS, ca*ck #146 for$!Jlflaora*_yrittsn to Citisen^M Bank for ‘release dMd 
Madison County* . James-McOougal • a signatufe-waa ywt again Allegedly signed by tii« 
wlfs, /Susan. The^dats th* check was written, Tuck*r-*SU.th-MeDoug*l account 

did not contain' suf flcieot fund*, and the iceouat Wt lato orartrtft status of 
$<3,027. 49> v&an th* chock van fore* paid on 3/19/15. v Ths account maintained an 
overdraft status until 4/9/89, whan a deposit of $9,119.69 van received from 
riov ax vood Farms (check # 193). Thn fund* fro® flow arw od Taras v*r* exactly 
snough to cow thn misting overdraft, plus oover Tuckax'-lmith-licOougal chack 
# / 169 for $S, 444. 73 which had b*«n written to Cit L**n\a Bank of Marshall, 
Arkansas, on 4/1/99 b*for* thar* vara acfflclant fund* available to honor tha 

rv \ i 

Oh 3/3.1/15, Flrat Mortgage, Ino. vxota check # 9923 fori $1,150 to Madison 
Guaranty laving* and Loan. Thia chack van allegedly andoraad by tuaan McDougal 
for Mkdlaoo Guaranty, and deposited to th* account of Tuckar-lmith-McOougal tha 
dky bafor* a $2,500 chack vrittaa to Whitewater claarad thai account, leaving a 
balance of $72.31. 


\ I 

Similar instances Involving tha riovarvood farms account hav* baa n previously evidenced 
through tha axaaplss usad In conjunction vith tha McDougal 's personal checking account. 
Additional specific Information on activity in aach of tha cabined/ accounts will be 
forthcoming in the chronology of rraots which follow*. I 

Th* extentNpf \be foregoing activiti** will substantiate this referral's allegations 
of check kiting v betwe en the related entitles (*tha combined companies") , as wall as 
transactions between McDougal'* parsonal account and^th* combined companies. mi* 
referral will further allege that, due to the axtaoded period of time over which this* 
transactions occurred, these actions war* bunfisiilj linen In or all of tha 
principals of the^combined eoepanl**. Xach of thee* principals appear on tha witness 
list, as thar* is insufficient evidence st m — - as previously stated, to prov* 
that they had knowledge of these activities. This range of events further serves to 
support the allegations of forgery, misuse of position, diversion of funds, and 
probable bank fraud as well as conspiracy to defraud tha Institution on the part of 
James McDougal, Susan KcOougal and Lisa Anspaugh- 

CXVX A OBWWOI/WICAL AMD COKFLXTX ACCOUNT OT TSS SU IPXC T XD ViatOTIOMl (Us# continuation 
sheet. If necessary.) 


• heists key events to documents and attach copies of those documents 

Tor purposes of clarification, the following chronology of events Is broken down by 
entity account, and in the c as e of James a Susan McDougal, by. Individuals . 

' \ 


1/28/85 



and Susan H. McDougal, MOIL Account # 424 

w J L 5 77 for $13 f h 1.0T w as lea n e d to wortSen lank for principal and 
internet payment on a loan. James KcOougal' s signature appears to have 
been forged, or signed by an unauthorised party on his behalf. Thar* war* 
Insufficient funds In the account that date eheck # S77 was written; * 
however, the McDougal' s received a ‘ -persona I $14, (XX from 

Tl o ee c we d Far m s, Inc. ( check 179 - showing an all*gedly forged ‘Susan 
McDougal* signature) an 1/29/85. Despite th* $14,000 "loan'/depoelt, tha 
check to Morthen Bank was force paid an 2/6/85, leaving tha account 
overdrawn $<4,116.97>, where it remained until 2/7/89 when a deposit of 
$9,127.04 was received from an unknown source. 


2/5/85 ^ Check # 589 for #3,154.28 was issued to the 123. The check was allegedly 

signed by Susan McDougal. On th* dat* it we* written, tha account was 
overdrawn by $<3,282.Q0>. Whan tha check cleared on 2/19/99, tha 
account's overdraft status increased to $<1,777.0S>. As previously noted, 
th* initial overdraft status on tha account was caused whan eheck # 577^ 
for $13,181.07 to worthaa bank was force paid. 
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2/19/8S 


2/19/95 


2/20/83 


2/21/83 


2/22/85 


2/22/85 

2/26/85 


2/27/8S 


3/1/85 



/ 


tck 8 615 for 3178 , 301.02 vu i a sued ta Madison Sank/ 6 tra*t ( formerly 
the Bank of Kingston) to payoff *84 lettswood Mortgager at fulaskl Bank* 
#4 Bettswood i« tha address of the McOougal’a aew host*.. It/ la ; 
that tha Pulaski S a nk records be reviewed to verify this inf ormatlon. 


. ■ ini 

A dfpoalt for 310,000 wee credited to tha Kcoougal/s account; the fusda 
cooing from Madison Marketing check 8 228 payable to Suaan McOougal, with 
qo specific re a tad purpoaa. Prior to this deposit tha MdDougal'a account 
overdrawn $<8,612.05> 


A 


Loan p r o c eeda, in tba fora of Cashier' 
deposited into tba McOougal 's account. As 
rtated' purpose of purchasing and renovating a 


k 8 2218 




Ch e ck # 611 for 395.56 2^62 was Iss ued too Had iron Guaranty laving* 6 Loan 
for principal and-tataraat payman£r-on^f iva McOougal\xalatad loana. Thii 
check cleared^from loan pr o c e eds of S33X>S02.80 dapoaltad to McOougal'a 
/account 00^2/22/85. Tha procaa d a wart designated *purchaaa and renovation 
of hoee^for tha McOougals; howtrv, over 31OOV0OO of tha procaada were 
ultima te ly diverted for tha purpoaa of bringing other dfcbt currant. 


Cheek 8 612 for $$* 659.17 waa laauad to Xadisen Guaranty laving* 6 Loan 
for Interact on a McOougal related $85,000 unaacurad i nna rcial loan. 
Again, tha cback claarad through tha funda provided by p rocaa d a fra tba 
haaa loan. \ y 

X dapoait for 31,000 waa credited to tha McOougal'a account; tha dapoait 
waa check 8 181 from Plowarvood Parma, allegedly elgned by fiusan McOougal, 
and dapoaited to thair account whan it w«a overdrawn S<11, 687.09*. 


for*3Sl.S02, were 
waa for tha 


8 616 for $ 4*500 waa laauad to Loreae McOougal, one of Jim 
McOougal’a relative*. This check did net Indicate a apeciflc purpoaa, and 
cleared through the funda provided by the loan p ro caa d a. am the 
McOougal'a ware contributing to tha Clinton Campaign fund during this time 
frame, it la recommended that a further inveatigatien be undertaken to 
determine the poaaibility that theae funda wara provided to Lorene 
McOougal for tha poaaibla purpoaa of making additional campaign 
contributions on behalf of tha Mcoougals or Madison Guaranty. 


Check 8 617 for $450 was issued to Lorene McOougal. Again, there was no 
designated purpoaa on the check, which raises tha previously unanswered 
question. Both cbecka to Lorene McOougal ware signed by 6usaa McOougal. 

Check 8 157 for 34,500 waa issued to Madison Bank <1 Trust for interest on 
8 2376.72. This check also cleared from the home loan proceeds, 
the dollar ■■■*■■♦ Jimr arfor otl^ar dabt to over 

$ 100 * 000 . 


It appears that the McOougal 's each kept their ova set of C h e ck s for t he ir 
account 8424* and would apparently write checks from which ever pad was 
■ 1 1 able at *r^r tltr— — T he num ber! 6b the cnecxa frequently range all 


the spectrum in a non- sequential order. 


Check 8 158 for $8,250 was issued to Bobert T. Wilson for -payment on 
Wilson's specific role in this transaction has not been defined, 
nor has the purpose of the -note* (loan) in question. Jim McOougal 
allegedly signed this cheek, which appears to be a fairly rare occurrence. 


3/10/83 


Check 8 178 for $13,248 waa issued to Baynes Auto, with no specifically 
stated purpose, but would appear to be for tha purchase of a car. The 
check is signed 'Susan McOougal*, but does not appear to be 3usan_._ 
McOougal *S alleged signature. This check cleared from the home loan • : 

— i day check 8 179 for $1,73* was issued to Haynes Auto, 
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3/10/85 


3/19/85 


3/29/85 


4/4/BS 


4/9/85 


4/17/85 

4/18/85 


4/19/85 


again with DO specifica lly stat ed purpoM, and eaaok # 180 for 512,250 *«» 
written to • Hr. .Chertrt Bronsoar~foc_no specifically rtatwd purpose. All 
thrse of theser checks , totalling $28,236>r;lsared tram ths proceeds of the 
HcDougal* " * 


;al^h 

# 181 


t.; the i 


for $4,852 vac issued to ITT Rrute Iht.j the same flald show 
•evecsl loan numbers. It la ra rrm aadad that records \be subpoenaed to 
determine tha nature of, and participant* in, thlsxloen* 

Madison Guaranty Savings iavuad chock # 2104 for $30,750 to Jaaaa 9. 
HcDougal for "raimhuri— *nt for leeee auto purohaaaid for Loaning 
Department*. It ia rsooomeaded that further investigation tbe oonduetad to 
deteoaine if thin waa re labor s sm ea t for tha $14,980 in check* written to 
Sayne* Auto on 3/10, and poaaibly tha $13,250 chack also written on 3/19, 
to Charlaa Sronaon. If thin la tha caaa, tha chack* written on 3/10 
totallad $28,238, indicating that Jaaaa McDougal wan reimbursed for $2,514 
that ha did not actually t pend. 

Check # 878 for $11,000 wan Issued to guapew Titla Caq>anyf, with no stated 
purpose. Thin transaction would seen to indicate the possibility of a 
tonal real aatate sale or cloaing of some typ e; possibly related to the 
purchase of the XcOougal's horns, or related in eon* Banner to the $25,000 
transaction between Whitewater Development and Oaarke Realty Company. It 
\ la recommended that the guapew Title Cosapany and Oaarka Realty Company 
records be reviewed to aaaeas the purpose of^the $11,000 chack from the 
HcDougale, and it'd potential relationship to Whitewater and Osarks 

***ityyi* 407- J 

Checks 688 for $3,000 waa issued to tSTTlll Clinton Campaign Fund, and 
allegedly signed by luaan HcDougal. Tha account balance on the date the 
check was wrlttsa stood at 5<7,897.73>; when the check cleared on S/3, tha 
overdraft status increased to $<10,897.73>. The account balance remained 
at this level until S/9 when $5,281.21 wee deposited from an unidentified 
source. 

Check # 691 for $37,149.30 was issued to Xxecucar, Inc., allegedly a 
subsidiary cf Madison Financial Corporation. The check did not state a 
specific purpose. When the check was written, the acco u nt had a balance 
of $34, 538., 78; the cheek cleared on 4/12 overdrawing the account by 
$<10,075.00>. rends totalling tha exact same aaount were deposited into 
the HcDougal* a account on 4/22; the source being a Madisoo Guaranty 
Savings 8 Loan counter check for 537,149.30, allegedly signed by sither 
Harry or Henry Hamilton, with the notation "8S 3 380 *L~. It ia 

conceivable that HcDougal purchased the car, and then sold it for the saa 
nt two weeks later. However, when considered with the fact that 
■ rw»«nvad w l e* Hcbougul - si ie—W^wwi 


ecuear 9 days later on 


4/18, the sale/purchase theory b s co me s increasingly Implausible 

A deposit of $33,000 was credited to the HcDougal* s aoooaxtt; the source 
remains unidentified at this tim e, but research continues; 

Chick 4 897 for $29,209.30 was issued to Zxecucar, Inc. for a black 
Mercedes. The same aaount was refunded to the HcDougal *s account by 
Xxecucar on S/1/8S when their account was overdrawn by $<28,812.96>. By 
this point the HcDougal* s have evidently purchased, and either returned or 
sold, two ojrpensivo oars ia a 10 day period of time. It la reoooseadad 
that these transactions be further investigated through the rscords of 
Kxecucar, Inc. to detscaine that nature of this activity. 

Check 4 699 for $55,000 vis Issued to flowerwood Farms; this was a ‘loan** 
to cover Flowerwood’s existing overdraft of $<50, 994. 17>, which occurred^.... 
as a result of an $88,611.88 payment to Had 1 son Guaranty Savings 4 Loan ou* ~ 
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5/1/85 


5/1/83 


5/13/831 


S/16/85 


S/24/83 


« KcDOugml related loan. At the time thiK 533,000 check/ "loan* 
rioMrveod was written, the McDougal'a had $19,429,30 in thalr account 7 
Whan tha check was force — pald__cn 4/23, th* KcOougal 'a account was 
overdrawn by $ 528 TtnTT 82 > 


Check # 723 for $1,207.30 was La an ad to Madison Guaranty for the April and 
March payments on KcOougal rale tad loan # 1044.x The account waa overdrawn 
$<7,497. 7 3> whan tha check fore# paid on J/3/8SX Tha tad raault of this 
transaction appaara to ba tha KcOougal' a overdrawing thalr account, 
resulting in an unauthor Ixad *loan* fro* tha Aaaoclation^ in order to pay 
tha Aaaoclatlon for thalr April and March loan payments; thara appaara to 
ba little, if any, logic to thaaa circumstances. 1 


>ay»aotsj thara 

‘ \ > 

lc Party of Ark 

rr 


Arkansas, for 
Tha account 


Check # 704 for $50 was laauad to tha Democratic 
tha purchaaa of "2 Jaffaraon Jackson Day d lunar tickets' 
balance waa $<5,82S.36> whan tha chacJt forca paid, 

Chech # 748 for $20,000 waa laauad to Kadlaon Guaranty for tha purchaaa of 
Cashier'S Chach # 2704. Tha remitter an the Cuhitc ‘1 Chach was Berth 
Mover's, Ine., whose principal la J.w. rulbrlght, former Senator from 
inaaa. rulbrlght andoraad tha chach "for deposit/ only to Riggs 
Rational hank" on 5/18. On 5/20, $20,000 was deposit ad/ into McDougal • a 
account which was overdrawn $<17,(82.20> at tha tine. Tha source of tha 
deposit la undetermined at this time. It la cs ccataanded that Riggs 
national Bank records ba reviewed to determine tha poaalhlllty that these 
funds traveled from rulbrlght back to McDougal. 2T so, this transaction la 
likely candidate for possible check kit 1 ng,' \ 

\ \ V 

A\lepdelt of $8,370 waa credited te"'MeOeugal * a account, which waa 
overdrawn $<26,052,20> at tha time. T ha f nrw la cat fins Pl o wecvood Paras 
check\#/ 204 for $190, Fenbrook Manor check * 128 for 33,300, Orest 
Southern Land Company check # 126 for $180, Rolling Manor check # 212 for 
$2,400 and KcOougal 6 Associates check # 107 for $300. Sack of tha checks 
was Css Ignat ad as a "loan*. 

Check # 760 for $83,333.29 waa Issued to Onion Mat Ion a 1 tank. Whan tha 
check was written, the account contained $963.19. KcOougal borrowed 
$85,000 frea must (loan # 2744), and tha loan p r oceeds ware deposited Into 
thalr acco un t to cover tha $83.223. 29 check. However, when tha check 
cleared on 5/31, It wee forced paid, leaving tha account with an overdraft 
balance of $<4,096.03>. 


Whitewater Development Co r p ora tion, Inc., Account # 2301513 
Principals! James and Susan McDougal 

Bill and Hillary Rodham Clinton 

12/7/84 


1/4/flS 


BUI and HJ 
Th e ■ Whlt ew 


approximates. 



|<6,000>, whan a 
Tha deposit was 


ew ater acc o unt w aa ovardnw t r ~5y~ 
deposit for $9,310 brought tha balance up to $3,423.65. 
aada up of funds froa tha accounts of tbe oaabined companies: 
laith-KcDougal check # 159 for $1,600, Moiling Manor check # 198 for $330 
and raeihrook Manor check #120 fo r $7,100. Each chec k waa designated as a 
"lo an* to White w ater, aiH nucfl check was allegedly signed by either Susan 
KcDougcX, or Lisa Aaspaugb signing as Susan McDougal. Once the deposit was 
credited, Whitewater issued ofaeck # 127 for $3,27.18 to the tank of Cherry 
▼alley, taking the account balance down to $147.47. 

Check # 128 for $5,071.23 was Issued to the Bank of Cherry Valley. The 
~ check was signed "Jaaaa B. KcOougal* (who had no signature authority on 
the account) allegedly by Susan KcOougal, based on the handwriting. This 
cleared the Whitewater account on 1/11 - the day after a deposit for. 
$4,660 wee aada to Whitewater by the m e Hn ert companies accounts. 
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1/10/85 



1/22/85 


2/15/83 


2/18/83 


whitewatsr received a deposit for 54,680 from the conbtned company 
account* of tolling Manor , Tu cker Smith McDougelv Flowerwood farm# 
Paaibrook Manor, .bringing theaccoOnt-hs lance to $3,095.27. 

\ 


/Chock 4 129 " for $1,000 wee issued to Whitewater Development Corporation, 
with the^ flotation *Acct 317.3*. Thia chock cleared on 1/2* ; t ha came day 
that flowerwood firsi isauod check # 177 fot\ $1,000 to Whitewater, 
bringing tho account balance up to $1,446.07. Without the benefit of the 
deposit free Flowerwood, the check written by Whitewater to the Bank of 
Cherry Valley would have been ineuf f icient. 

Check 4 132 for $3,000 waa ieeued to Chria Wade (an appraiser, according 
to ifiSL Board Minutes), with no apeciflc stated purpoae. The check was 
signed 'James 5. KcDougaJL*, allegedly by fusan McDocgal. Thia 
cleared on 3/13, when the Whitewater account waa already overdrawn 
1 $<1,891. 03>, increasing the overdraft to $<4,891.03>. Onithe same date, 
there waa a deposit made to the Whitewetar account from the eoeibined 
companies accounts, curing the overdraft. 

L 1 t 

Check 4 133 for $1,625 was issued to Charles X. Jaaea “Tor accounting* 
Services. The check waa signed “Susan McDougal*, allegedly by aoaeooe 
other than Susan McOougal. Thia cheek cleared on 2/21/85, putting the 
account into overdraft status by $<1,192.06>. The account effectively 
stayed overdraws until 3/13, whan thras deposits (two frea the oomblned 
companies and one frea an undetermined source^ totalling 58 ,800 were 
-edited. The deposits were for $3,300, frea the coabined accounts, 
32,300 iron Tucker Smith MeDougal, and $3,00<r free an unidentified source. 
Oiven the proximity of thia deposit tooths $3,000 check written to Chris 
wadey it, is re caia an d ad that furthar reaearc h_h v - c e oducte d to determine 
the possibility of Wade "refunding* theHSlToOO back to Whitewater, which 
could account for the 'arystary deposit." 


\ »» 

8 


2/21/85 Check 4 134 for $1,000 waa ieeued to Whitewater Development Corporation 
with the notation *toc oust 317.5*. The date the chv— -k wee writt e n the 
account balance waa $<1,192.06>, and whan the check cleared on 2/28, the 
o ve r draft statue increased to $<1,90€.93>. Evidence points to the 
probability that the MG3L Whitewater account was allegedly "swapping*, or 
kiting, checks with a sister acco u nt at another bank, in order to maintain 
a certain account balance. 


3/7/85 

3/22/85 


Cheek 4 135 for $650 waa Issued to Charles Jaaeer again for "accounting* 
r-\ services. This check cleared the account, taking the balance to S258.97 
on 3/22. \ 

Cheek 4 137 for $25,000 was issued to Osarks Realty Company; the purpose 
\wae not stated on the check. This check wee signed Mamee B. KCDougel, 
' al le ge d ly by Us e Xaep a a ghj bas e d o n t he h*hd writing. The date the check 
wee written, Whitewater's account reflected a balance of $258. 97; whan the - 
check force paid on 4/1, the account was overdrtwn by $<24,470. 90>, which 
included a $15 ov erd raft charge that was later rebated* The account 
stayed overdrswn until 6/9 wt eo a $24,455.90 deposit west received froa 

aswunt of the overdraft, lass the $15 ov er draft charge, Flowerwood Farms 
provided the funds from a $135,000 cashiers check drawn on ftephane 
Security Bank of Stephana, Arkansas, which had previously been deposited 
to it* a account. 

I, 

According to various Oklahoma, Texas and lew York newspaper reports from 
March 1992, this could have been the tine frame in which Whitewater waa 
conducting transactions regarding the house that was allegedly pirchaaed 
and subsequently sold by MS. Clinton. It is l e cumasa dod that theTT^ 
Whitewater and oxarks Bealty recor d s be reviewed to determine the 
possibility of any existing relationship betwee n the©# two transactions, 
and the nature of any such relationship, if found. 


worm i 
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4/9/85 


4/19/8S 



4/29/05 


4/30/85 


A deposit of $24,455.90 wu credited to Whitewater * a account, 
prerioualy noted, t he fun da came from flowerwood fa ram chock 0 194. 

Chock 0 135 for-tSoTooo woo laaued'to'jama B. McOougal with tho notation 
/"loan repaymnt". Whan tho chock was written, tho account balance woo 
$270.13;/ when tho chock fore* paid, tho Account was overdrawn by 
$<29,744.»7>. Thio chock woo signed "Susan McOougal", Allegedly by Lias 
ih Jams McOougal endorsed this $30,000 chock to Sarth Movers Znc. 
(J. W. fulbrigbt), who in turn endorsed it to Xadteon duacanty for the 
purchase of a Caahiar'a Chock, drawn from MGSL account 0 7001312, 
transact loo 0 7801. koooarch to locato tho file of tho Cashier's Chock la 
continuing. ' 

Chock 0 139 for $17 wao iaauod to tho Arkansas \ D 

Administration for tho 1905 corporato franchlao tax, 

1*30000 McOougal", allegedly by Lisa Anspaugh. 

dopoait for $30,000 vaa credited to Whitewater's account. The funda 
wore provided by Madison financial Corporation, but no purpoos waa atatad 
on tho chock. Thla deposit brought tho Whitewater/ balanco free 
$^29, 744. *7> to $255.13. It la r ec omm en ded that tho/rocorda of Kadi son 
financial Corporation bo reviewed to determine the specific buainasa 
purpose of the funda remitted to Whitewater Dovolopcn&at . Tho chock free 
Hadlaon financial waa aignod by MCSL Chiof rinancial officer. Grog Toung, 
wboxwia also responsible for creating tho previouely referenced "Jtesarwa" 
sprea d ■ h oot (aoo referral eamaty) in which e 10/85 $30,000 •engineering 
iurvey" fee wea to bo charged to < or/'roserved flea) Whitewater 
Development. 


iileet< 
* c n* 

II 


finance 
lock wea eigned 


h-KcOoughl, 


Tucker- Smith-KcOoug^i, MGSL Account 0 2301353 
Principelai Jama B. MCOougal 
Ji m Cuy Tucker 
Stephen A. Smith 


1/22/0S 


2/7/85 


2/14/85 


2/17/85 


chock 0 151 for $3,894.00 waa iaauod to first Caanerclal Bank for lntareet 
on a loan. The ehack wea aignod "Jama B. McOougal", allogodly by Suaan 
MCOougal. Jama McOougal doe a not appear on tbs signature card as ■ 
signatory on this account. The dats the chock was written, the account 
balanco did not contain ruffle lent funda; when tho chock cleared on 1/20, 
tho a cc o unt waa overdrawn K2, 953.00>. The sama-vday, floworwood farms 
■ado a $3,500 "loan" (chock 0 176) to Tucker Smith KCOoogal, allegedly for 
the purpoee of covering tho overdraft. \ \ 


Chock # 142 for $3,000 wea iaauod to Jai 


S. McOougal aa a "personal 


loan". Tho chock waa allogodly writton and aignod by Suaan McOougal. This 
cho ck waa depos i t ! * 1 ha « chock froe Hadlaon 
rinancial C o rp or ati on for $2,127.04 notod aa "salary" on the deposit slip. 

Chock 0 163 for $300 wea iaauod to Jama 1. McOougal fo\ "pe t ty eaah." 
Thla chock waa also allogodly writton and aignod by Suaan M cOougal. 

Chock 0 164 for $1,600 wea iaauod to Charloa S. Jama for "accounting" 
services. Tho ebook wea signed "Suaan McOougal" allogodly by so me on e 
other than Ms. McOougal, and appears to be the signature showing an tho 
actual MOB! signature card. Aa previously notod, tho signature on tho 
MS0L account signature card ia not believed to bo that of Suaan McOougal. 


3/11/85 A deposit of $1,150 was credited to tho Tucker Smith McOougal account; 

according to tho depoeit slip, the funda wore related to "kobert 
Armstrong". Howev e r, the chock wee actually payable to Xadiaoo Guaranty—-— 
Savings, and endorsed on behalf of Madi son Quaranty, allegedly &7 Susan 
McOougal, and subsequently deposited to the Tucker Smith McOougal account. 
This deposit was Bade one day prior to the ciaaring of Tucker Smith 
McOougal chock 0 145 for $2,500, payable to Whitewater Dew loosen t . 
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2 / 12/85 



Check 0 16S for $3^50Q- wn s - Isa u ecLjto Whitewat s r Davslopnent. Thi* chack, 
•long with checks from tha other combined companies account* totalling 
S3, 300, w*r* deposited to Whitewater on ' 1/12 curing an overdraft of 
' $<4,691.03> Tha overdraft status in the Whitewater account was caused by 
tha fovea pay of check 0 132 for $3,000 laauad 'Xo Chrib Vada. 


3/13/85 / 


/ 


Chock # 1(4 for $4,000 van laauad to Clt l a an a lank for ’release daad in 
K a d laon County Tkia chock waa algnad "Ja na* B. XCOougai”, allagadly by 
Suaan XeOougal. Tha data tha chock waa written, thora war* inaufficiant 
fiiada La the Tucker faith XeOougal account; tha chock cleared qq 3/19, 
overdrawing tha account by $<3, 937. (0>. Thia overdraft •itaation existed 

( for thraa weak*, until 4/9, at which time a deposit of \ $9, 119. 49 waa oada 
into tha account by chack 0 193 from Plowerwood farms. Tha difference in 
tha deposit amount and tha aaw account balanea, 55,444.73, waa exactly tha 
amount necessary to corar Tuckar Smith XeOougal chack 0 169 for $5,644.73 
to Citizen's lank, written on 4/1 whan tha account waa still overdrawn. 

Check 0 169 for 55,664.73 was iaauad to Citixan'a Bank of Haxshall, 
Arkansas for payment on "note* 40071190 and 00031464*/ The statua of tha 
A ccou nt at thin time waa auf f iciantly discuaeed in tha foregoing Tuckar 
.Saith KcDougal transaction dated 3/13/65. 


4/1/85 



fl ove r wood farms, Inc. MC6Z. Account 0 2301361 
Principalai Undetermined at thia time 

12/11/84 Check XlTO for $6,000 was issued to Jama* B. XeOoug al- ke tha time this 
check, war iaauad, tha XeOougal’ a accou nt w as -~gvecdrawn by $<4,095, 39>. 
Thia deposit from flowervood brought tha balance up to $3,904.61 

1/10/85 Check 0 172 for $1,430 waa iaauad to Whitewater Oavelopmant as part of a 
$4,660 deposit. Tha funds from this deposit were allegedly used to cover 
Whitewater's check 0 128 for $5,071.23 to the Bank of Cherry Valley. 


1/22/85 


1/24/85 


1/38/88 


1/28/85 


1/29/85 


0 173 for $6,202.26 was Issued to first Commercial Bank for 
*lntare«t on note 0 0000361B*. The check wee signed * James ?. Xc&ougal* 
allegedly by lusan XeOougal. The date the check was written, the account 
contained a balance of $166.74. H oweve r, on 1/23 a $28,500 deposit was 
credited to the account, received from Sill Benlay (brother-in-law of 
fusaa XeOougal) allagadly for ”20 aerma in Pulaski County”. The Chack for 
$6,202.26 cleared tha flo wer wood account on 1/25. \ \^ 

Chack 0 175 for $3,500 waa issued to James B. XeOougal. Thia chack was 
part of a $4,675.41 deposit to XeOougal’ a account./ 

Che ck 0 1 7 8 for S3, 30U wrnk i aauad to Tucker Saith XeOougal for tha alleged 
purpose of covering the existing Tucker Imirh XeOougal overdraft. This 
check was allagadly signed by tusan XeOougal 


Overdraft 

exit as a * 


Chack 0 177 f or $1,000 waa iaaua d t n Whitewater Pevetop m eaC " as a ”loan” to 
cover W blfWAt ar * a existing overdraft. This chack was allagadly signed by 
Busan XeOougal. 

Check 0 179 for $14,000 was iaauad to Jamas P. XeOougal as a 'personal 
loan”. This chack waa signed ”8uaan HcDougai”, allegedly by someone other 
j than Suaan Kcoougal. Tha loan was allagadly intended to cover a 
513,181.07 chack written on XeOougal* a account to Worthsn Sank; however, 
tha check was fares paid, and XeOougal* 


3/12/85 Chack 0 183 for $1,500 was Issued to Croat Southern Land Company, 
designated as a ’loan.” Tha same day, chack 0 184 for S500 was laauad to** 
XeOougal 4 Associates, also daaignatad as a 'loan. This chack waa signed 
* Suaan XeOougal”, allagadly by List Anspeugh. 
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4/1/65 Check 4 188 for $11,763.11 -** issued to Intilrnatiooal Paper Realty 

Corporation a« a princi pal and ln taxsst payment on a nota. The check wu 
aigced *Suaan XcOougH ", allegediy~~by-~aoaeooe other than Susan KcOougal. 
There waa a balance of $1,550.91 in t ha 'account the date tha chack was 
written} however, a $135,000 dapoait vu received and\ credited prior to 
j thin check clearing. \ 

4/3/85 Checlk4 189 for $53,053.41 ana issued to First rnm m i r cl el Bank to "pay off 

rrwirclal loan". Fund* for thin chack were derived fro* a $133,000 
dapoait to Flowervood'a account the saaa day. 

4/3 /GS kJ dapoait of $135,000 was credited to tha Floverwood account from a 

Gaahiara Check drawn on tha Staphaoa Security Bank of Stephana, Arkansas, 
funds fro* thla dapoait ware real ttad fro* flow ar wood to i 


Kadlaon Guaranty for $3,000, 
poaalblllty that thla waa i 
been suggested) 


chack 4 193 (further I raaaarch into tha 
campaign contribution has previously 



Tuekar Smith KcOougal for $9,189.69, chack 4 193,/ allegedly to cover 
an existing overdraft. j I 

Whitewater Development for $24,455.90, check/# 194. allegedly to 
cov e r tha overdraft caused by whltewatar * a/ check/ for $25,000 to 
Oxarke Realty. 

first Commercial Bank for $53, 053.41^'dheck 4 189 ,^a4.1agadly for' a 
KcOougal related loan payoff. 

iternatlonal Paper Realty for $11,763.11, chack 4 188, for a loan 
payment 


Kadlaon Guaranty Saving® and Loan for $86,612.66, check 4 196, 
allegedly to pay off a KcOougal related loan. Thla chack overdrew 
the account by $<50,994.18>, which w*a aubaeguantly covered by James 
8 . KcDougal's chack for $55,000, which overdrew KcDougal's account 
by $<28, 077 . 8» 


4/4/85 


4/9/85 


4/9/895 

4/17/85 


Chack 4 192 for $3,000 waa iaaued to Madiaon Guaranty saving; thare waa no 
specific purpose stated on the chack. km previously noted in this 
referral, it was recoramaoded that further researdH\be conducted into tha 
disposition of these fundJ to determine tha possibility that this was ah 
additional campaign contribution, given tha time txaam involved. 

Check 4 193 for $9,189.69 waa iaaued to Tucker Smith KcOougal, allegedly 
for tha purpose of covering the existing overdraft in tha Tucker Smith 
KHVwgti nc~~in «»r "" wM ->■ LQ » aL - i^g— pg-yeg~5«r«va«di^ Tucker laith 
acoougal chack 4 16) for $5,664.73 to Citizen’s Bank. \ 

r h e cV 4 194 fnr $24,455.90 was issued to Whitewater Development , allegedly 

to ©over Whitewater's overdraft, as previously n oted. _JThia check waa 

rUjneft Mimi 8. «<■ fli m ;■! " , ■ nagimy rry Un An-pangh 

Check 4 196 for $86,612.68 was iaaued to Kadlaon Guaranty Savings & Loan 
for "principal and interest" on KcOougal related loan 4 1591. This check 
overdrew the flow er wood account by 5<30,994.18> when it waa fores paid, 
funds to allegedly cover thla overdraft were provided by check 4 699 for 
-"$53,000 from James B. XeOougal’s account. Aa noted in prior transaction 
analyses, the $55,000 check fro* Kcdougal overdrew his account by 
$<28,077.62». This transaction provide* a blatant example of tha check 
kiting alleged in the summary of the referral- 
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7AGB17 


S/16/85 



Check $ 204 for U90m_liiwd to J* me* B. McOougal u a -loan.* TMu 
check was part oJUs'ilkposlt froaTthm^combined accounts tot 4 l limy 58,170, 
/Which wont into McOougal ‘ a aocount st"-A tla« when it was 
/ S<24,052*20> 




litbwate 


Of tha combined companies Account* flowerwood farm* , Inc.\ Mhitewatar Development 
Corporation, Inc'., and Tucker smith McOougal, is conjunction with the personal account 
of Jestas/ B. and' fusan B. McOougal, were tha moat active and egreg i ous contributor* to 
the alleged overdraft and check kiting activities. Although' the ' other entities, 
(Bolling Manor, Zac., f e ehmnfr Manor, Inc., Grest Southern Land\ Company, McOougal & 
Associates, ate.) contributed a aignificant ahara of the * rrt»< deposits 
and 'loans* between tha various account*, tha specifics ragarding the in activities have 
baaa omitted for tha purpoaaa of brevity. Individual tranaaction Information for tha 
•combined companies* account* during tha 12/84 - 5/85 tlami frame tan ba found in tha 
attaebad datahaaa r eport, vhich out lino* tha dataa, tranaaction typea,i check numbers, 
payee, payor and depot it recipianta. Tbi* datahaaa baa bean individually sorted by 
data, dollar amount, payee, payor and deposit recipient in order ten facilitate ongoing 
research and furthar Investigative activltias. 


• Xxplain who 
ho*. 


\\ 

eenefll 

x.'v 


itted. financially or otherwise, from the transaction,, how much, and 


Those who allegedly stood to gain tha most benefit from theea^ouaeroua and questionable 
inter- account transect ions, were the principals of tha pcmbl aed antltiaa; James and 
Susan McOougal, Lisa Anspaugh (who is a principal Designer Construction and 
allegedly Madison Marketing, as well as an alleged business assoc iate of Jim Guy 
Tucker), Bill and Biliary Rodham Clinton, Jim Guy Tocher, Stsva~^IthT and any other 
principals as yetv unidentified. The ove rd rafts and *loan* transactions, or alleged 
check "swapping* and' kiting, between the c om b ined companies accounts snsured that loan 
payments and other corporate obligations ware met, thus clearly benefitting the 
principals of each entity. 


In addition, the McOougal** stood to gain extensive financial benefit by utilising 
these various shell cosipanlss as a vehicle through which to funds from Msdison 
Guaranty, through Madison financial and it's subs idler las, into the personal account 
of Jamas and Susan McOougal. 


• furnish any explanation of tha tranaaction provided by the suspeciPand indicate to 
axid when it waSf-given. 


To date. 


explanation has been given by any suspeot. 



furnish any ex planation of th e f r s n sa rtl e o nm v ld ed by any other peraoh. 

Ho explanations of these transactions have been provided by anyone\ other than the 
Investigator at this time. 


• furnish any evidence of ooverup by the suspeot, or evidence of an attempt to deceive 
federal or state examiners or others. 

This entire* aerie# of transactio n s by and betw ee n the combined companies and their 
accounts lie I being alleged as an effort by the MeOougal'e to * smokescreen* tha flow of 
funds fro® “-Madison Guaranty and it* a subsidiaries, into the various errtitiss owned and 
operated by the McDougal's and their business associates. 


• Indicate where the suspected violation took place (a.g. , main office, branch, other). 

Theee violations collectively took place at the Me rit e on Guaranty savings aod Loan 
office at 16th and Main in Little Rock, Arkansas. 
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MADBON GUARANTY SAVINGS * LOAN 
CRIMINAL JLETCLRaL CDQOl 
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• Rocooxssnd any furtjvor La-r-sstlgatian that oigtot assist 1 aw onfOrci 
axaalning ths pot ostial violation. 


/ 


Individual t • ccwMon datlcna bavo &mq &otod within tbo transactional analyso* throughout 
tho body of tho roforral. lo m t i r, it should ho rottormtod thst cox-tain individuals 
on tho witness list ihould bo artaaalTsly intorrlovo d vith^ regard to thoir knowlodge 
of tho activities b »t»no tbo oomblnsd companion sad thoir Accounts. 

Indicate whether the suspected violation appears to bo sa iso 1st od incidont or whethsr 
it relate tcV othor transactions. (Explain) 


ladsi 


on si 
Jut 
►gard 

r 

»r s period \ 


in fully 


of throo or non 
>f tho institution. 


jroy this violation was not iso Is tod, but rsthur ongoing o-rs; 
yssrs, poos lb ly poking s significsnt contribution to tho f* liars 

ixe.tmo« car nrronchfiav tkm tsx mzmLt 

I ! 

Has any\ pertinent information boon oxcludod from this roforrsl as s is suit of any lsgsl 
or othor rsctrsint? 

TSs X Ho If so, why* 

\ 

Have the\ excluded inf ormstlon or documents boon sogrsgstod for 

^ x io y j 

XOTXi DO* IO UK BtXLX OF TXZ U1U IT» ( TXU WILL 8> IlifFU TO TXZ U.». U T OW I'l 
09 TZCB n ow IOUAZZ covex. 


later retrieval? 


HAS SOS?? mo WOT* 

_ t ri: 


IH0rVTDnhI.(8) HADE ANY ADMISSIONS? 
,_\o If so, who? 



10. WTTKLSSXSt 

List soy witnosoos who night hasp information about tho saspoctod -violation and 
describe thoix position or employment. lodicsto if they have boon interviewed. (Oas 
continuation s h oot, if necessary.) 


■ — — 
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L 
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X 

1 
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X 
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Lids Had, Ahasmc 

Uhawt X 


X 

1 
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-w<p«a^^si-sspp 

Utds Keek, Aiiasi 

Ustsows 


X 

A 

Of*s Yowac I j 

Tvmm MOSL QM IM 
Office* 

Lida tax / 111 

Uabsws 


X 


u 


In addition to tho farogoing witnossss, it is also roconaondod that tho following 
individuals bo lntorriowod with respect to thoir knowledge* 

rirfay tandolph - formsr receptionist at M SSL , and rocipiont of all monthly statements, 
on tho combined eoerpeniss acoounts in llou of Bailing; also tho wlfa of R. S3. Randolph, 
s Kcoougal businoss assoc lata and frequent depositor to ▼srioua c o at La n d companies 
accounts. 
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Bonnie Crocheron - currently employed MCBL’a «ue«>«*or entiky, oentrai &*nk end 
Trust. formerly involYed La administration at the Association; allegedly knowledgeable 
regarding tbe institutions Dsaead Deposit Account* and their holders. 

Charla* X/'. JMMmn/- accountant for the combined co^tniM, and registered agent for 
Whitewater Development Corporation. ' 


I J 

11. 0I3 OJVIAT XKO ROdtTZSC 


\ 


Wbo discove r ed 


the auapactad violation and vhen7 


Investigator ; La May 1992 

84a tha auapactad violation baas report ad to the Board of 3 tractors? 
. , Tee Mo Mot Applicable 


ty whoa and when? 


Mot Applleabla 


Has \the\ Board of Director a taken action? 
Tee Ho Mot Applicable 


Mot Applleabla 


If aoAwhat and when? 

Baa the suapected violation pravioualy been report ad to to 
enforcement of to any fadaral or ttata aup 
Tea v 



or local law 


If Tea, Agency* 

Agent i 

Addreaai (City/State) 
Telephone KuaJberx 


a. Amount of Loss known* 5 

b. Restitution by j 
I n the aaaount ofi $ 

c. Hame^of Applicable Surety Bond Company i 

d. Amount of Band* $ 

e. Amount of deductible* S 

f. Wan | dale filed? . Tea _ _ Bo 

g. Settlement by Surety Company* $ 

h. Total re stitution and — ttlr**"* *‘ n — f 

i. Mt Lout (After subtracting any aeounta paid in the fora o< reatitution or 
aetttlaeanr ) S 

j. la additional lose *u*p#cted7 x Tea Bo 


Undetermined at this time 
Hot Applicable 
Hot Applicable 


— Mot - Applicable 


<2f 


yea, explain) 


nature of the transaction* identified in this referral could laad to 
additional leases under further investigation. 

i suspected violation bad a material impact on, or otherwise effected, the 
financial soundnaee of the institution? If so, please explain. 

U 

Tea i tbs activities identified and alleged within thi a referral could have 
contributed to the failure of the institution. 
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indixtduaJ.* listed b»Lc^L-«i7«/wU.l ba 'intboclMd to discuss tMa rsfaxral with 
«mnprU£« 1 a» «aTorewi«Dt ofricLais and to u«£>VlA locating or explaining any 
lonr— nra psxtlnsnt tjr tAla referral, pxw»li*4 tkat oMtiet la first Bade with: 


Im 0. Auaen /DaMreont ttsad/ criminal In-rest lqatlooa/XCCO 

! (816) 531-2212 

L. Richard/ lorio/Vlald Iirrestlgstioas Off icnr /XCCO 

(8161) 531-2212 
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TOWS PXXPWIXD ST: 
Position* 

Agency/ Institution i 
Telephone' Vua&sr: 
Data* \ 
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Laura Jean Law la 

criminal laeeetigacor 
Resolution Truat Corporation 
< 816 ) 968-7237 
August 31, 1992 
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DEPOSITION OF JAMES R. DUDINE 
IN RE: S. RES. 120 


THURSDAY, OCTOBER 19, 1995 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

Deposition of JAMES R. DUDINE, called for examina- 
tion pursuant to notice of deposition, at 9:20 a.m. in Room 124 of 
the Dirksen Senate Office Building, before JULIE BAKER, a No- 
tary Public within and for the District of Columbia, when were 
present: 


H. CHRISTOPHER BARTOLOMUCCI, Esq. 
Majority Associate Special Counsel 
MARK J. BRENNER, ESQ. 

Majority Assistant Special Counsel 
NEAL E. KRAVITZ, ESQ. 

Minority Principal Deputy Special Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee 

MICHAEL J. ENDLER, Esq. 

Resolution Trust Corporation 
1717 H Street, NW 
Room 1008 

Washington, DC 20434 
On behalf of the Deponent. 


ALSO PRESENT: TIMOTHY P. MITCHELL 
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3 

1 PROCEEDINGS 

2 MR. BRENNER: Good morning. My name is 

3 Mark Brenner, and with me is Chris Bartolomucci with 

4 the Majority. And Mr. Kravitz for the Minority, I 

5 believe, will be asking you questions. 

6 This deposition is conducted pursuant to 

7 Senate Resolution 120. The resolution establishes a 

8 Special Committee administered by the Banking 

9 Committee to conduct an investigation involving 

10 Whitewater Development Corporation, Madison Guaranty 

1 1 Savings & Loan Association, Capital Management 

12 Services, Inc., the Arkansas Development Finance 

13 Authority and other relayed matters. 

14 Section l(b)2(d) of Senate Resolution 120 

15 authorizes the investigation and public hearings into 

16 whether RTC employees have been improperly 

17 importuned, restrained or prevented from conducting 

18 investigations or making enforcement recommendations 

19 related to Madison Guaranty Savings & Loan 

20 Association or Whitewater Development Corporation. 

21 There are a couple of other relevant sections. 

22 That’s the section of primary relevance. 

4 

1 Section l(b)3(c) of Senate Resolution 120 

2 authorizes an investigation and public hearings into 

3 the policies and practices of the RTC and the federal 

4 banking agencies as the term is defined in section 3 

5 of the Federal Deposit Insurance Act regarding legal 

6 representation of such agencies with respect to 

7 Madison Guaranty Savings & Loan Association. 

8 Section l(b)3(d) of Senate Resolution 

9 120 ~ this will be the last of the sections -- 

10 authorizes investigation and public hearings into the 

1 1 handling of RTC, the Office of Thrift Supervision, 

12 the Federal Deposit Insurance Corporation and the 

13 Federal Savings and Loan Insurance Corporation of 

14 civil or administrative actions against parties 

15 regarding Madison Guaranty Savings & Loan 

16 Association. 

17 Could you state your name for the record, 

18 please. 

19 MR. DUDINE: My name is James R. Dudine. 

20 MR. BRENNER: This deposition - you were 

21 requested to testify on October 6, 1995. This 

22 deposition is in advance of public hearings to be 
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held in November and you may likely be asked to come 
testify at those hearings. 

I will ask a series of questions. I’ll ask 
you to testify under oath. If you don’t understand a 
question, please let me know and I’ll rephrase it. 

If you need a break, feel free to just let me know. 

The stenographer will prepare a record of 
questions and answers. The deposition will be 
treated as committee confidential until the 
commencement of the hearings. Prior to the hearings, 
you will receive a letter from the committee telling 
you that you may come to the Senate to review the 
transcript of your deposition and make note of 
corrections for the transcript on an errata sheet. 

If you’re called to testify at the public 
hearing, you will be permitted to have a copy of your 
deposition transcript four days in advance of the 
hearings. You may be represented by counsel. 

Objections to the form of the question will 
be noted for the record. Counsel may object on 
grounds of privilege or relevance. The committee 
chairman may rule on the objections where the witness 

refuses to answer the question. 

Do you want to swear in the witness, 

please. 

Whereupon, 

JAMES R. DUDINE 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 

BY MR. BRENNER: 

Q Again, could you state your name for the 
record. 

A James R. Dudine. 

Q And are you represented by counsel here 
today, Mr. Dudine? 

A No. 

MR. BRENNER: And I’m sorry, you are, sir? 

MR. ENDLER: Michael Endler, counsel for 
the Resolution Trust Corporation. 

BY MR. BRENNER: 
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7 

Q And what is your present business address? 

A 801 17th Street, Northwest 

Q And your present position? 

A I’m the director of the office of 
investigations, Resolution Trust Corporation. 

Q Could you just give me a brief rundown on 
your employment history. 

A I was employed out of college by the 
Federal Deposit Insurance Corporation as a bank 
examiner. I served as a bank examiner in the Chicago 
region, mainly examining banks in Indiana and 
Illinois up to 1977, at which time I was offered and 
accepted a position for the FDIC in Washington. 

From that time, I was involved in a 
division of supervision in the section that advised 
the director and dealt with policy issues on criminal 
referrals, money laundering, other related type 
issues, disclosures, bank examination reports, 
municipal dealers and securities operations, things 
of that nature. I became the chief of that section, 

I believe, in the early ’80s. I’m not sure the 
date — it was ’83, I believe. 

8 

In 1989, in December, I left that position 
and assumed the position I still hold with the 
Resolution Trust Corporation. 

Q And what does this job entail, your current 
position? 

A Well, maybe I should start with the 
original intent of the position. 

The Resolution Trust Corporation came into 
being in August of 1 989. There had been an interim 
group of people who were dealing with failed savings 
and loans prior to that date. Legislation was 
finalized in August of 1989. I was asked to come 
over in December. 

Essentially, the nucleus of the RTC 
organization was already in place, and it was 
developed on a model that the FDIC used, particularly 
related to financial investigations. When I joined 
the agency, there had already been - there were 
already some 15 to 16 investigative units in place in 
various field offices. 

Initially, my responsibility was to begin 
to try to standardize some of the procedures, provide 
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9 

policy guidance and program guidance to those 
investigative units in the field offices. We also 
had a regional office structure. 

The people in those field units reported up 
through what we called the business side of the 
agency, but for policy reasons, for policy purposes, 
they reported to a staff person in the regional 
office. That staff person in the regional office 
reported to a regional director. There was kind of a 
dotted reporting line arrangement to me in 
Washington, so essentially I was there as a policy — 
to communicate policy, develop and communicate policy 
and standard procedures to those units in the field. 

Over time, that role changed a bit, but I 
think it’s fair to say that essentially what we tried 
to do was create a more cohesive unit, standardized 
policies, gradually replace FDIC policies with RTC 
policies as we determined — we developed what we 
considered to be different or better ways to deal 
with certain things. 

Q So it would be fair to say, then, that was 
pretty much what you were doing during March of 1 992 

10 

up until the very beginning of 1994? 

A That’s correct. 

Q Did things change a little as the 
transition came into being in the beginning of 1994? 

A As a result of the RTC Completion Act, 
which was passed, I believe, at the end of 1993, the 
investigative - the office of investigations or all 
of the investigative functions were to be merged into 
the legal division. And at that point, I began 
reporting to someone in the professional liability 
section. 

Q Who did you report to in the professional 
liability section? 

A Thomas Hines. 

Q Who had you reported to previously during 
the investigation section? 

A Previously I reported to the vice president 
of operations, who was Ed Mahaney with a strong 
reporting line to the senior vice president for 
substantive matters, who was Bill Roelle. 

Q At some point did you become aware of the 
Senate committee’s document request to the RTC in 
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11 

this particular matter, and have you searched your 
files for responsive documents, notes, reports and 
memoranda? 

A Yes. 

Q Have all the responsive documents been 
produced? 

A To the best of my knowledge, yes. 

Q Have you spoken to anyone other than your 
counsel prior to this deposition with regard to this 
particular deposition — sorry. I know there’s been 
more than one. 

A I had some conversations with Ken Donohue, 
who was a member of my staff, who was on the list. I 
also discussed essentially — I had some discussions 
with Richard Iorio in Kansas City, but they were 
mainly logistical kinds of discussions. 

Q Approximately when did you speak to 
Mr. Iorio about this deposition? 

A I spoke to him on Monday. 

Q Have you ever been deposed before? 

A Yes. 

Q And when were you deposed and by whom? 

12 

A I was deposed by the House Banking 
Committee ~ do you have the date? 

MR. ENDLER: It was hot. I remember that 

much. 

THE WITNESS: I believe it was July. 

MR. KRAVITZ: That doesn’t narrow it down 
too much. 

THE WITNESS: I don’t know the actual date. 

MR. ENDLER: I believe you all have the 
transcript. 

MR. BRENNER: Yes. 

MR. ENDLER: That, I assume, reflects the 

date. 

BY MR. BRENNER: 

Q Have there been any other depositions? 

A I don’t know — I guess you could call it a 
deposition. It was a recorded interview with the 
Inspector General’s office of the Treasury and the 
RTC, and that would have been at the end of this 
summer of ’94. 

Q Was that in relation to the investigation 
they were conducting for the Office of Government 
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Ethics? 

A Yes. 

Q Could you tell me basically what a criminal 
referral is. 

A A criminal referral is a standard term used 
in the financial services industry. Since about the 
middle of ’85, there’s a standard form, and generally 
standard regulations apply to criminal referrals of 
bank fraud and embezzlement matters throughout the 
industry. 

The form is brief and asks for various 
statistical information. There’s the standard that 
needs to be met, and the referral -- essentially, the 
referral is a vehicle to notify the Justice 
Department of a potential violation of usually Title 
18 of the U.S. code, bank embezzlement, check kiting, 
general bank fraud, those kinds of violations that 
occur in banks and savings and loans all the time. 

The referral -- the regulations require 
that the referral be made if there’s a reasonable 
basis for believing that a crime has been committed 
or attempted. That reasonable basis is generally 


13 


14 


something, I believe, more than a suspicion, but 
certainly doesn’t require any absolute proof. 

There are time limits set out in the 
regulations for the industry itself. 30 days, I 
believe, 30 days of discovery to report a criminal 
referral has to be filed. We have followed in the 
RTC those types of guidelines, the same kind of 
guidelines that an institution — an operating 
institution would be required to follow. 

A referral can be a brief notification, or 
it can be a well-developed case. Nevertheless, it’s 
something that should be filed quickly, and the 
intent is to let the U.S. Attorney in the local 
district know that a crime has been discovered and 
put them on notice if they wish to begin an 
investigation, they can do so. 

Q And who at the RTC would do the groundwork 
to prepare a criminal referral? 

A Usually, the investigators working for the 
RTC would do the groundwork to prepare a criminal 
referral. That isn’t to say that lawyers and other 
people that are on contract to the RTC would, in some 
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15 

cases, pull together information, and they were also 
instructed that criminal referrals need to be made 
when any evidence of a potential violation was 
discovered. By and large, usually, the investigators 
would prepare the criminal referrals. 

Q And before June of ’93, what was the 
process of how the referrals were sent to Justice; 
meaning after they were prepared by the investigator, 
what happened next? 

A We had a system of -- in the field offices 
of criminal referrals — of criminal coordinators 
established in the investigations offices. The 
criminal coordinator generally would review any 
criminal referrals that were made by -- prepared by 
an investigator to lend some quality control to the 
process. And someone in the field office, perhaps 
the criminal coordinator and perhaps a managing 
investigator above the criminal coordinator, would 
sign the referral and send it to the U.S. Attorney’s 
office and to the FBI. 

Q That was usually done in the field offices? 

A Yes. 

16 

Q Were there any reasons why a referral would 
be sent to Washington before being sent to the 
Department of Justice? 

A Only for advice, consultation. 

Q I want to focus your attention on the first 
Madison referral, in particular. I believe it was 
C0004. When did the Madison Guaranty referral come 
to your attention? 

A I believe that referral came to my 
attention very close to the time that it was being 
transmitted to the U.S. Attorney’s office, and my 
recollection is that was sometime in August of ’92. 

Q And that was the first you’d heard anything 
about it? 

A I had some general knowledge that facts 
were being pulled together in the Kansas City office 
up to that point in time, but I don’t recall any 
specific knowledge of the matters in that referral 
until about the time that it was prepared and ready 
to go. 

Q When were the referrals sent to you ~ I 
should begin by asking, did you see a copy of the 
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17 

referrals? 

A I saw a copy of the referral, but after it 
was transmitted to the U.S. Attorney’s office. 

Q Do you know approximately the date of the 
criminal referral? 

A Again, I believe it was in August of ’92, 
but I’m not certain of the date. 

Q How many, just as a ballpark, criminal 
referrals have you seen? 

A I have looked at hundreds of referrals, 
some in more depth obviously than the others. 

Q When you looked at referrals, did you 
sometimes make personal decisions as to whether or 
not they met the standard enunciated for a criminal 
referral? 

A Well, initially, in the first couple of 
years, in my position with the RTC, I reviewed a 
number of referrals, particularly larger ones and 
more sensitive ones. Again, this is after they had 
already been transmitted and reviewed, just not only 
to keep myself informed of what type of things were 
being referred, but also to take a look to see 

18 

whether or not I felt that the information in the 
referrals was up to our standards. 

Q Would you say that the 1992 Madison 
referral met your standard for a criminal referral? 

A It did, yes. 

Q When you received that referral, did you 
provide a copy of that to anyone else in the RTC? 

A I recall providing a copy to Mr. Roelle, 
who’s the senior vice president at that time for 
institution operations and sales, I believe. 

Q So would that be in early September? 

A It was probably the day I got the copy from 
the field office, so it was probably early September. 

Q In the preparation and the subsequent 
transmission of the referrals in the Madison case, 
was there anything different? Was it treated in any 
way differently than other referrals? 

MR. KRAVITZ: Could you read that question 

back? 

(The reporter read the record as requested.) 

MR. KRAVITZ: You mean as far as he was 
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19 

MR. BRENNER: As far as he is aware, yes. 

THE WITNESS: Initially, I assume you’re 
speaking to the time period when the referral was 
turned over to the U.S. Attorney. My understanding 
is it was handled pretty much the same as all the 
others. 

BY MR. BRENNER: 

Q Was the information in that referral 
protected more so than the information in other 
referrals? 

A Yes. 

Q Were you aware who was involved in 
preparing the referral? 

A I was generally aware, yes. 

Q And who was that? 

A The primary preparer was L. Jean Lewis, an 
investigator from the Kansas City office and her 
immediate supervisor, Lee Ausen, who was the criminal 
coordinator in Kansas City. 

Q Do you know who Ms. Lewis and Mr. Ausen 
report to? 

A Yes, to Richard Iorio. 

20 

Q Who does Mr. Iorio report to? 

A Then he reported to -- "then" being in 
’92 — he reported to the vice president for 
operations in Kansas City, James Thompson. 

Q Does the RTC’s involvement in the handling 
of the referrals end when they send them to the 
Department of Justice? 

A I’m sorry, could you repeat that. 

Q Once the referrals are sent to the 
Department of Justice, does the RTC just leave it 
alone and not do any follow-up? 

A No. We have — we encourage follow-up. We 
have -- one of the primary roles of our criminal 
coordinators in the field office are to do liaison or 
maintain liaison with the law enforcement people in 
the various jurisdictions. They attend local bank 
fraud working group meetings where other agencies 
participate with the FBI and someone from the U.S. 
Attorney’s office. 

They try to maintain a continuing dialogue 
with people in those offices to determine the status 
of the referrals that have been made and stand ready 
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to assist in any way they can if the prosecutor feels 
they need some assistance from our agency. 

Q Would it be typical to track the referrals 
through follow-up phone calls to the Department of 
Justice? 

A Yes. 

Q Who was in charge of tracking the first 
Madison referral, C0004? 

A Normally, that responsibility, as I 
understand it, would be the responsibility of the 
criminal coordinator. 

Q And do you know who that was at that time? 

A That would have been Lee Ausen. 

Q Was the tracking of C0004 or the follow-up 
any different from other case tracking after it went 
to the Department of Justice? 

A I would say it was somewhat different. 

I’ve learned this somewhat later on, looking back, 
for a couple reasons. One, I think the criminal 
coordinator himself did not perform that well, but 
the investigator, Jean Lewis, was actually making 

follow-up phone calls and some of the contacts would 
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be made directly from the field office to the Justice 
Department in Washington, which is not typical. 

Q As you understand the process of the 
Department of Justice relating to criminal referrals 
from the RTC, was it their standard practice or 
common practice to handle the criminal referrals in 
Washington or in the satellite offices? 

A Well, normally, they would be handled by 
the U.S. Attorney in the local office. There are 
always situations where, for one reason or another, 
an attorney or the U.S. Attorney, himself or herself, 
in the office can recuse. Sometimes they would ask 
for assistance from Washington if the particular 
referral involved something that was very complex or 
maybe something that involved other offices outside 
of their area. The fraud section in Washington may 
get involved. 

Q If that were the case, if it were sent to 
Washington to, say, the fraud section or for some 
other reason, would it be typical to do the follow-up 
phone calls from the RTC to Washington? 

A Normally, the follow-up -- and I’m 
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1 searching for any situation where we actually 

2 followed up on cases from Washington, from my office 

3 in Washington. I don’t know if any of the follow-up 

4 would continue from the local offices. 

5 Q I guess I should rephrase the question. 

6 While the RTC Kansas City office would 

7 still do the follow-up in a case that ended up in the 

8 fraud section in Washington, it would not be 

9 atypical, but rather it would be typical for them to 

10 call Washington to DOJ, Department of Justice, in 

11 Washington to do the follow-up? 

12 MR. KRAVITZ: Have you established whether 

13 he even knows of any other case where that happened, 

14 before you ask him what’s typical? 

15 THE WITNESS: I guess the typical 

16 arrangement is that the attorney -- if an attorney 

17 from the fraud section is assisting on a local case, 

18 that attorney would normally be working with someone 

19 from the local office. So the contact in those cases 
!0 would normally go from our office to the local U.S. 

U Attorney’s office. 

12 BY MR. BRENNER: 

24 

1 Q If the local U.S. Attorney’s office had no 

2 record of a particular referral and Mr. Ausen or 

3 somebody else who was in charge of trying to track 

4 the referral had to find out where it was, would it 

5 be unusual for them to call the Department of Justice 

6 in Washington? 

7 MR. KRAVITZ: I’m going to object to that 

8 question. It’s inconceivable to me that this has 

9 happened enough times for this witness to be able to 

0 say whether something is typical or not. 

1 MR. BRENNER: He stated it was atypical 

2 that somebody from the field office would call 

3 Washington. And while that may be true, I think it’s 

4 also atypical for a referral to be trading hands nine 

5 or 10 different times within the Department of 

6 Justice. So I’m establishing that this was not the 

7 typical case, that this was atypical from the start. 

8 MR. KRAVITZ: That’s not what you’ve asked 

9 him. You’ve asked him about a situation in which the 
-0 local branch of the Justice Department, i.e., the 

j'.l United States Attorney’s office tells somebody at the 
'2 RTC that they don’t know where the referral is. 
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Would it then be typical to call the Justice 
Department? 

I mean, I think before you ask the witness 
to state an opinion as to what’s typical or not, you 
first ought to establish that he’s ever experienced 
another situation or he’s heard about any other 
situation in which someone from an RTC field office 
has been told by someone in a local United States 
Attorney’s office that they don’t know where the 
referral is. How can you ask - 

MR. BRENNER: That’s fine. 

MR. BARTOLOMUCCI: Mr. Dudine has so far 
shown no problem handling these questions. I think 
if he lacks a basis for answering, he’ll say so. But 
thus far, he seems to exhibit very good knowledge to 
these questions and I would leave it to him to say 
when he doesn’t have sufficient knowledge to answer a 
question as posed. 

MR. KRAVITZ: That’s fine, if you would 
leave it to him. I have the right to make objections 
as to the form of the questions. 

MR. BARTOLOMUCCI: You’re not his counsel, 
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though. 

MR. KRAVITZ: I’ll agree with you on that 
point. The other point that you need to understand 
is that there’s been a long-standing rule at all 
these depositions that one lawyer on each side asks 
questions and makes objections, and so I really think 
we ought to follow that rule in this deposition as we 
have in all the others. 

BY MR. BRENNER: 

Q Have you heard of another case where the 
local U.S. Attorney’s office is in no way familiar 
with a referral that had been received by them? 

A I’m not aware of any other case. 

Q So this would be an atypical situation? 

A Again, there may well be another 
situation. I’m just not aware of that. 

(Pause.) 

Q You’re not aware of another case. Is that 
what you said? 

A That’s right. 

Q Were you involved in tracking the criminal 
referral? 
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A No. 

Q With the hundreds of referrals that you’ve 
seen, what is your understanding of how a criminal 
referral in the RTC is handled by the DOJ? 

MR. KRAVITZ: I’m sorry, I couldn’t hear 

that. 

MR. BRENNER: Could you please read the 
question back. 

(The reporter read the record as requested.) 

MR. KRAVITZ: Thank you. 

THE WITNESS: My general understanding — 
and again, this is based on the fact that most of the 
contacts and follow-ups are done from the local 
office to the local U.S. Attorney’s office, and I 
become aware of generally how those relationships are 
being carried out. I would say that there are 
certain areas and offices that handle referrals 
expeditiously. There are other jurisdictions that do 
very little with the referrals. It kind of runs the 
gamut. We get good responses, quick responses from 
some offices, virtually no responses from other U.S. 
Attorneys offices. 


BY MR. BRENNER: 

Q What was your understanding from talking to 
Mr. Iorio and Mr. Ausen as to how the U.S. Attorney 
in Arkansas was ranked in terms of responding to the 
RTC for the Eastern District in the period before 
September of 1993 — before September of 1992? 

A Well, my understanding — again, it’s just 
a general understanding based on information that was 
being provided to me from out there, was that that 
was an office that was fairly responsive to RTC 
criminal referrals. 

Q By "fairly responsive," does that mean they 
had a reasonable turnaround time in terms of making a 
decision on an RTC referral? 

A Again, I’m relying on general information 
about criminal referrals that were made in Arkansas 
and those that were followed up on and investigated. 
Based on that general awareness, I believe that the 
attorneys and agents in the particular district were 
responsive to our referrals. 

Q Could you tell me, as you understand it, 
what happened with criminal referral C0004 once it 
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was sent to the Department of Justice? 

MR. ENDLER: Mark, can I ask one question? 

Jim obviously has learned a lot about a lot of these 
things after the fact, and 1 assume your question is 
pointed towards what he knew at that time. 

MR. BRENNER: I guess. I guess I’ll just 
rephrase the question. 

BY MR. BRENNER: 

Q During the course of late 1992 and through 
the better part of the first nine or 10 months of 
1993, what knowledge did you have of the handling by 
the Department of Justice of C0004? 

A At that time, during that period, I had 
virtually no knowledge of how that referral was being 
handled. The only contact or indication that I 
recall from the Justice Department came in probably 
late October of ’92 when I learned that the FBI in 
Washington had at least looked at the referral or had 
seen it. 1 had no indication from them at that point 
in time whether it was actually referred from the 
Little Rock to Washington, but I did know that FBI 
agents in Washington had seen the referral. 

30 

Q Is this the first referral you had heard of 
where the FBI in Washington had looked into the 
referral? 

A Well - 

Q To the best of your recollection. 

A I’m not aware of any others. However, 
there very well may have been referrals that were 
looked at in the Washington office. I kind of 
stepped back from that interaction — let me explain 
this way. 

I used to attend national bank fraud 
working group meetings and did through the first few 
months when I was at the RTC, and I stepped away from 
that, so I didn’t have that day-to-day interaction 
with the Justice Department people in Washington 
where I may have learned about what they were looking 
at. On that basis, I’m really not aware of any 
others that they were looking at. 

Q I want to focus a little bit on the policy 
of the RTC in terms of allowing investigators to 
contact the Department of Justice. Is there a policy 
that forbids — during the period of 1992 and 1993, 
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1 was there a policy that forbade investigators from 

2 contacting the Department of Justice? 

3 A Not that I’m aware of. 

4 Q In fact, isn’t it the case that it was 

5 often encouraged for investigators to be in contact 

6 with the Department of Justice? 

7 A Yes. 

8 Q And why is that? 

9 A Well, the usual arrangement for that kind 

10 of contact would be so that an investigator could 

1 1 provide additional information to the prosecutor 

12 about a particular case that was referred, and we 

13 encouraged them to communicate freely about those 

14 matters so that we could assist them in whatever they 

15 needed to bring to initiate an investigation or to 

16 bring a prosecution. 

17 Q And in the case of C0004, that investigator 

18 was Ms. Lewis? 

19 A That’s right. 

20 Q When did you leam that the Department of 

21 Justice had refused the criminal referral of C0004? 

22 A I learned of it, I believe, to the best of 
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1 my recollection, the day the letter arrived at Kansas 

2 City, the declination letter, and I’m not certain of 

3 the date of that, but I believe it might have been 

4 November or late October, November. 

5 Q Late October, November? 

6 A November of ’93. 

7 Q And how did you leam of this? 

8 A I believe — I recall a conversation with 

9 Mr. Iorio. 

10 Q Have you, since then, seen a copy of the 

11 declination letter from the U.S. Attorney’s office? 

12 A I have seen a copy, yes. 

13 Q Were you surprised that this case was 

14 declined? 

15 A No, I wouldn’t say I was surprised, no. 

16 Q But, as you stated earlier, the standard 

17 the RTC uses for deciding to refer a case you believe 

18 was met in the case of C0004? 

19 A The standard for referring the case, I 

10 believe, was met, yes. 

Q And the primary work in preparing that case 
12 was by Jean Lewis? 
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A That’s my understanding, yes. 

Q And one of the reasons you encouraged the 
RTC investigators to contact the Department of 
Justice or to remain in contact with the Department 
of Justice is because they’re the most knowledgeable 
in terms of the facts of a particular case at the 
RTC? 

A That’s a fair statement, yes. 

Q I’d like to turn your attention for a 
minute to the second set of criminal referrals. Did 
the declination of C0004 by the U.S. Attorney in 
Little Rock end the investigation into Madison? 

A Well, I assume I have my dates correct 
here, but the other referrals — there were 
additional referrals by the time the declination 
letter was delivered to Kansas City. Additional 
referrals had already been prepared and may have even 
been sent over to the U.S. Attorney’s office, so the 
answer to that question is the investigation 
obviously was continuing before the declination 
letter was received. 

Q After the referral C00Q4 had been sent to 
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the U.S. Attorney in 1992, what, to your knowledge, 
was going on in terms of continuing to investigate 
the Madison case? 

A To my knowledge at that time — I guess the 
best of my recollection at that time was, I was not 
aware of additional investigation going on in late 
’92. I became aware sometime in ’93 that additional 
facts had been learned and mainly two additional 
referrals, but my recollection is that was sometime 
in the spring of ’93. 

Q How did you learn about that? 

A I recall it was probably through my 
conversation with Mr. Iorio at some point around that 
time, I recall, discussing those things with 
Mr. Thompson, the vice president. It was through one 
or both of those conversations that I learned of the 
additional - the potential for additional referrals. 

Q Did you pass on the information you had 
received from Mr. Iorio about the ongoing 
investigation at the RTC? 

A I remember passing on some information to 
Mr. Roelle sometime in ’93, again, probably the 
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spring, late spring, and my recollection is that 

Mr. Thompson and I had a conversation. I then passed 

on information to Mr. Roelle in the form of a note. 

For some reason he was not in the office. I dropped 
a note off in his chair. 

Q Could you give me the names of the general 
counsels or acting general counsels at the RTC 
between the time of June of 1992 and March of 1994. 

I apologize. I know that’s possibly the dates. 

MR. KRAVITZ: You get a gold star if you 
get that right. 

MR. ENDLER: Somebody ought to object to 
that question just on principle alone. 

THE WITNESS: I could maybe work backwards. 

BY MR. BRENNER: 

Q That will be perfect. I just want that for 
the record. I apologize. 

A Glion Curtis served as acting general 
counsel, I believe, from sometime the 1st of October 
through the end of ’93. Prior to that Richard 
Aboussie served as acting general counsel. I don’t 
really know and I’m not real confident at what point 

36 

in time Mr. Aboussie assumed that role and what point 
in time Jerry Jacobs, who was the general counsel, 
left. 

Q That’s terrific, actually. Who came after 
Glion Curtis as acting counsel or general counsel? 

A I believe Ellen Kulka was appointed general 
counsel and came on board sometime in late January of 
’94. There’s a period in there between the time, I 
believe, that Glion Curtis left and before Ellen 
arrived that someone else may have actually served. 

I’m not certain of that. 

Q After hearing about the investigation, the 
ongoing investigation after the first referral had 
already been sent, did you request from Mr. Iorio or 
anyone else that you receive a copy of the second set 
of referrals? 

A I did make that request, but it was after 
they had already been prepared in September of ’93. 

Q I’d like to focus your attention on the RTC 
directive from June 17, 1993. Could you explain to 
me what that directive was. 

A The directive issued in June of 1993 was an 
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attempt to formalize our policy on -- our general 
policy on handling criminal referrals. It was an 
outgrowth of a criminal coordinators’ conference that 
was held in January of 1993. This was a joint 
conference attended by legal, criminal coordinators 
and investigative criminal coordinators. 

As 1 stated earlier, part of my role and 
responsibility was to try to pull together various 
operating procedures and standard ways of doing 
things in the agency and also to promote cooperation 
between the investigators and the lawyers in the 
field. Part of the reason for this document was to 
try to ensure that there was better coordination 
between lawyers and investigators on criminal 
referrals. 

And one of the requirements in that 
document was that a criminal coordinator from the 
legal side review criminal referrals prior to their 
being sent to U.S. Attorneys offices. That was a 
change in the way things were being done in some 
offices. 

Nevertheless, I recall that we had a 
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discussion at that conference, and we attempted to 
arrive at a general consensus among the attendees 
there on how best to implement that kind of a change 
in procedure. And at least in my mind, I believe 
that we gave the offices a good deal of latitude to 
work things out among themselves, but that there 
would need to be a requirement that referrals be 
reviewed by legal criminal coordinators before they 
were sent to U.S. Attorneys offices. 

Q And was that June 17th directive effective 
immediately? 

A Yes, in my view. 

Q Between June 17th, 1993 and early October 
of 1993, are you aware of any cases that the RTC 
Kansas City office had reviewed for a legal opinion? 

A I’m not ~ I’m not aware of any, but I 
really don’t know how many criminal referrals, if 
any, were prepared during that time period. 

Q When it came to implementing the June 17th 
directive in reference to the second set of Madison 
referrals, was there agreement between all parties in 
Kansas City on how that should be done? 
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1 MR. KRAVITZ: You’re asking him based on 

2 his personal knowledge, or are you asking him to 

3 testify about what he’s heard? 

4 MR. BRENNER: Based on his personal 

5 knowledge. 

6 BY MR. BRENNER: 

7 Q Were there any problems or any differences 

8 of opinion -- 

9 A I wasn’t aware of any differences of 

10 opinion until these particular referrals came to my 

1 1 attention. 

12 Q And what was the difference of opinion in 

13 reference to the second set of Madison referrals? 

14 A Again, my understanding is - and how I got 

15 pulled into this process was that for some reason, 

16 the application of a policy — that June 17th policy 

17 was being viewed differently by lawyers and 

18 investigators or legal managers and investigative 

19 managers in Kansas City. 

10 I’m still not clear on what the main 

1 1 difference of opinion was, whether there’s a 

12 contention that there was no review required by the 
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1 policy or the depth of the review that had been 

2 required by the policy. In any event, I became aware 

3 of that difference of opinion after those referrals 

4 were prepared prior to them being distributed to the 

5 U.S. Attorney. 

6 Q Who was involved in conducting the legal 

7 review of the nine criminal referrals in the Madison 

8 case, the second set of referrals? 

9 A The legal review normally would be 

0 conducted by the legal criminal coordinator who at 

1 1 that time was Karen Carmichael. 

12 Q Could you briefly explain to me what a 

13 legal review is. 

14 A Well, again, the intent of the policy was 

15 to primarily make sure that people in the legal 

16 division were aware of a criminal referral, that a 

17 criminal referral was about to be sent and generally 

18 aware of the factual situation supporting that 

9 criminal referral. So if for some reason that 

10 factual pattern, those transactions were also being 

-1 looked at by a civil lawyer somewhere, there would be 
*2 coordination before the referral went to the U.S. 
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Attorney’s office. 

And two, to try to get the legal criminal 
coordinator to coordinate, cooperate more with the 
investigative criminal coordinator to generally try 
to improve the quality of our referrals and also the 
quality of whatever follow-up we could provide. 

That instruction, again, coming from the 
discussion at the criminal coordinators’ conference, 

I believe, at least in my mind, was really to be a 
consultation with the legal criminal coordinator and 
does not impose any kind of requirement for the legal 
coordinator to approve, edit, whatever in that 
particular referral. It was mainly to be a 
consultation so everybody was on board with what was 
happening. And obviously, if we could improve the 
quality of the referral, that would be the final 
outcome of that consultation. 

Q Have you sat in on any consultations after 
the new directive? 

A I did not sit in on any consultations in 
the field between any criminal coordinators or 
legal - or investigative criminal coordinators, no. 
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Q Were most of those consultations verbal 
consultations between the investigations unit and the 
legal unit? 

A I would say that’s a fair statement based 
on my understanding of what went on. However, I 
haven’t done a lot of research of what occurs in 
other offices. 

Q This particular consultation with regard to 
the second set of Madison referrals was a written 
consultation, wasn’t it? 

A Yes. 

Q And up until the point of seeing that 
written consultation, had you seen any other written 
consultations from any of the other offices? 

A No. 

Q I’d like to ask you who Mr. Gamble is. 

A Mr. Carl Gamble is a senior attorney — 
counsel, I guess -- I’m sorry? 

MR. ENDLER: I think his position is 

counsel. 

THE WITNESS: Counsel in the professional 
liability section of the RTC. He is essentially the 
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1 RTC’s specialist on criminal matters. 

2 BY MR. BRENNER: 

3 Q Did you speak to Mr. Gamble about the 

4 second set of referrals? 

5 A I did, yes. 

6 Q What, in fact, was said? 

7 A When I asked for the referrals to be sent 

8 to Washington so that I could take a look at them, I 

9 wanted to do — I wanted Mr. Gamble’s opinion on 

0 whether or not the content of the referrals was 

1 something that met our standards and therefore, could 

2 be transmitted to the U.S. Attorney in the normal 

3 course of business. 

4 So I asked Mr. Gamble to look through those 

5 referrals and give me his advice. He did that. And 

6 then he and I had a discussion with the 

7 investigators -- the investigative managers and the 

8 criminal coordinator in Kansas City. 

9 Q Was that done on all criminal referrals? 

;0 A That was done with the nine criminal 

!l referrals from Madison. 

12 Q But with regard to all other referrals, 
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1 other than the Madison? 

2 A No, not usually. 

3 Q Would it be a fair characterization to say 

4 that the RTC was moving very carefully with regard to 

5 dealing with the Madison referrals? 

6 A Well, when you say the RTC, at that point 

7 in time, the people involved, at least to the best of 

8 my knowledge, was a very small group and had any 

9 situation like this come up in any other 

0 circumstance, I believe we would have handled it the 

1 same way. 

2 In other words, I would have asked for 

3 advice from Carl Gamble because that is his role and 

4 I certainly trusted his experience and knowledge in 

5 this area. So any type of dispute where the legal 

6 criminal coordinator in the field for some reason — 

7 if there was any kind of difference of a opinion with 

8 the legal criminal coordinator in the field, I would 

9 go to Carl and ask for his assistance in mediating 

0 that dispute. 

1 Q How often did that happen? 

2 A It happened occasionally, and I have no 
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real recollection of specifics, but occasionally in 
the context of discussions about certain things, I’m 
only really aware of one other situation where he and 
I and others actually specifically reviewed matters 
carefully. It was not a normal — it would not be in 
the normal course of business. 

Q Approximately when, in chronology, when 
would you say your discussion with Mr. Gamble about 
the referrals occurred? 

A To the best of my recollection, it was 
sometime in late September, probably the 28th, 29th, 
sometime in that week of September. 

Q Was Mr. Gamble the only person you spoke to 
about these referrals, or did you speak to people in 
the Kansas City office? 

A I was speaking with people in the Kansas 
City office during this period, yes. 

Q Could you tell us the substance, to the 
best of your recollection, of the conversations you 
were having? 

A The referrals were prepared, and as I 
understand it, set to be sent ~ ready to be sent to 
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the U.S. Attorney’s office. The vice president in 
Kansas City, who at that time was Mr. Cavanaw, had 
made a notification to Mr. Roelle in Washington that 
these referrals were going to be transmitted, and I 
apparently gave Mr. Roelle certain information about 
some of the names, some of the suspects and some of 
the general indication of the types of violations 
that were known to be referred. 

I had very brief discussions with 
Mr. Roelle about those referrals and with people in 
Kansas City, who then informed me about this 
difference of opinion with the legal criminal 
coordinator and that the process was getting bogged 
down a little bit. 

Q After having these discussions and looking 
at the referrals and speaking to Mr. Gamble, did you 
feel that the referrals met the enunciated standard? 

A In my view, they met the standard, yes. 

Q In making that decision, did you look at 
the legal review? 

A This was prior to seeing the legal review. 

Q After the legal review was prepared, did 
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1 you receive a copy of it? 

2 A I did, yes. 

3 Q And did you find it useful? 

4 A I didn’t find it all that useful. 

5 Q Was there anything in the June 17th 

6 directive that we spoke about earlier that dealt with 

7 whether investigators should contact U.S. Attorneys? 

8 A To the best of my recollection, there’s 

9 nothing in there that addresses that. 

10 Q During September and October of 1993, did 

11 you have weekly briefings on PLS, professional 

12 liability section matters? 

13 A Yes. 

14 Q And what was generally discussed at those 

15 meetings? 

16 A There were two briefings. One to deal with 

17 large claim matters, where the senior vice president, 

18 Mr. Roelle at the time, and the general counsel had 

19 authority to make decisions on certain matters 

10 involved in civil cases. Generally, those were 

l\ professional liability claims, but also other types 

12 of claims would come before that group that was 
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1 generally a Wednesday briefing. 

2 There was another meeting held dealing with 

3 lower level claims, in which I had authority and 

4 maybe during that period as deputy general counsel, I 

5 would have had authority to pass on certain civil 

6 claims. Those were the two primary meetings. 

7 Q Do you recall having a discussion after one 

8 of those PLS meetings with Mr. Curtis and Mr. Hindes 

9 regarding the Madison referrals? 

[0 A I recall a very brief discussion of the 

1 1 referrals, or the fact that the referrals were 

12 prepared with Mr. Roelle. Mr. Curtis was there. I 

3 believe Mr. Hindes was there. 

4 It was a very brief exchange of comments 

5 along the lines of Mr. Roelle saying are we handling 

6 those referrals, and I responded something to the 

7 effect that we’re conducting - we’re conducting our 

8 review, and they should be distributed shortly. That 

9 was about the extent of that conversation. 

'0 Q Was that the only discussion that you 
'1 recall where you and Mr. Curtis were in the same 
-2 discussion with regard to Madison? 
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A During that point in time, that’s the only 
discussion that I recall. 

Q What happened with the 1993 referrals after 
they were prepared and ready to be sent to the 
Department of Justice? 

A Well, they were ultimately sent to the 
Department of Justice on October 8th, I believe. 

Q And do you know what happened with those 
referrals after they went to the Department of 
Justice? 

A Well, they went through a series of — the 
Department of Justice at one point — I don’t know 
exactly when — assigned a prosecutor from Washington 
to handle the case. And then later the referrals 
were turned over to an independent prosecutor, 

Mr. Fiske, and then ultimately to Mr. Starr, the 
Independent Counsel. 

Q I’d like to focus on Ms. Lewis and 
Ms. Lewis’s role in the Madison investigation. 

MR. ENDLER: Mark, before we do that, can 
we take a very short bathroom break. 

(Recess.) 


BY MR. BRENNER: 

Q When did you first have any dealings with 
Jean Lewis with regard to the Madison referrals? 

A I really haven’t had any dealings directly 
with Jean Lewis. 

Q But you’re familiar with Ms. Lewis? 

A Yes. 

Q And how is that? 

A I have met her. I’ve obviously read some 
of her work. I’m familiar with her through 
conversations with Mr. Iorio primarily. 

Q What was your impression during the course 
of the investigation of the work that Ms. Lewis had 
done on the Madison referrals? 

A Could you repeat that. 

MR. BRENNER: Could you read the question 
back, please. 

(The reporter read the record as requested.) 

THE WITNESS: I assume you’re talking about 
any time during the entire investigation? 

BY MR. BRENNER: 

Q Yes. 
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1 A Not during the first — 

2 Q Any time during the entire investigation. 

3 MR. KRAVITZ: Just so it’s clear, do you 

4 mean during the RTC stage of the investigation, or do 

5 you mean up until today? 

6 MR. BRENNER: I mean during the RTC stage 

7 of the investigation. 

8 THE WITNESS: My impression of her work was 

9 that it was pretty solid work, that she clearly knew 

10 how to follow transactions and documents and put 

1 1 together a decent criminal referral. 

12 BY MR. BRENNER: 

13 Q Do you know of any awards or accolades that 

14 Ms. Lewis received for her work on the Madison 

15 referrals? 

16 A I have a general awareness of some of the 

17 awards that were given by the Kansas City management, 

18 but I couldn’t specify them. 

19 Q Do you think Ms. Lewis was dedicated to her 

20 work when she worked at the RTC? 

21 A I have no reason to believe otherwise. 

22 Q Do you think that Ms. Lewis believed that 
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1 there was serious wrongdoing at Madison? 

2 A Again, my perception would be yes. 

3 Q When you said earlier the standards were 

4 the standards for investigating the referrals to the 

5 Department of Justice, isn’t that saying that 

6 Ms. Lewis’s work was up to the RTC’s standards, as 

7 you viewed it? 

8 A Obviously again, the way our system is 

9 established with criminal coordinators, you provide 

10 quality control and all of that. I don’t know to 

1 1 what extent her work was reviewed and edited, but I 

12 think generally that’s a fair statement. 

13 Q Were you satisfied with Mr. lorio’s work on 

14 the Madison case? 

15 A Again, we’re talking about the referrals, 

16 in preparing the referrals? 

17 Q Yes. 

18 A Generally, yes. 

19 Q Do you recall writing a letter of 

20 commendation to Mr. Iorio with regard to his work on 

21 the Madison case? 

22 A No, I do not recall writing such a letter. 
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Q I’m going to show the witness a document 
that’s Bates stamped TM 1229. It is an E-mail to 
Glion Curtis from Tom Murray. I’ve got a series 
here. And I’d like to ask the witness to read the 
E-mail. 

A I will readjust the text of the E-mail. 

Q Yes, please. 

A "Well, here is something that stinks. 

Cheryl, Nancy and Gary have received three days off 
with pay for an award for their hard work. What 
stinks is obvious in the above, but beyond that, 

Allen Corbett didn’t get one. He has been 
instrumental in helping on the Madison project and 
deserves one as well as anyone else. Any 
suggestions, please let me know. 

"On a related but less important level, 

Julie told me that Richard Iorio received a letter 
congratulating him on his Madison work from Dudine, 
and that the letter is prominently on display in his 
office. I’ll have to check my mail more closely for 
mine. What stinks about this is not the nonreceipt 
by me. I really don’t care. The thing I don’t like 

54 

is that Richard hasn’t advanced anything on the civil 
side and has made messes for us to clean up on the 
criminal side. And for this, he gets a letter from 
my superior. What does Dudine think of what I’m 
doing? Sorry for the ranting. Anyway, if you think 
I should call Dudine or Richard about Allen, please 
let me know." 

Q Does that refresh your recollection at all 
of the letter that was sent by you to Mr. Iorio? 

A Apparently, and this has come up in prior 
testimony, still to the best of my recollection, 
there’s no such letter commendating Mr. Iorio on his 
work on the Madison matter. 

Q Did there come a time in November 1993 
where you became aware that Jean Lewis had been 
removed or had stepped aside as the principal 
criminal investigator on the Madison Guaranty matter? 

A Yes. 

Q How did you become aware of that? 

A Well, I believe 1 became aware through 
general discussion with Mr. Iorio, probably directly 
from Mr. Iorio. 
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Q Was she the only person removed from her 
role on the Madison Guaranty investigation at that 
time? 

A As I recall, that was sometime in late ’93, 
November, perhaps. And a decision was made by the 
managing people in Kansas City to remove Jean Lewis 
and also Karen Carmichael from the Madison matter. 

Karen Carmichael was the legal criminal coordinator. 

Q And why were they both removed? 

A It was my understanding that we were 
experiencing some problems -- or at least we were 
hearing some complaints from the FBI primarily that 
document production was not occurring as promptly as 
they would like. 

Also, at that time, apparently, I learned 
of a possible personality conflict between Jean Lewis 
and Karen Carmichael. They were having difficulty 
working together. Obviously, they had to work 
together very closely in order to meet the demands of 
the Justice Department, and it was felt — and I 
concurred by the managers out there — that it might 
be better to bring some new people into that process. 
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Q Was it your understanding at that point, 
though, that Ms. Lewis would still be involved in the 
Madison case? 

A It was my understanding she would be 
involved certainly as a resource because she had the 
most knowledge of anyone about the facts of the case. 

Q You spoke earlier — you stated that Ellen 
Kulka came into the RTC in January of 1994? 

A Yes. 

Q And what was her position? 

A General counsel. 

Q Did Ms. Kulka make any changes in the role 
of the Kansas City office with regard to document 
productions? 

A When Ms. Kulka came in, she really wanted 
to manage the Madison matter from Washington rather 
than from the field. So she created a task force of 
Washington lawyers and a couple of investigators. 

And as a part of that role, the entire case was to be 
managed out of Washington, and she wanted to 
establish communication — a channel of communication 
through the people in the task force for any matters 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2416 


57 

involving Madison. 

Q And who was on the task force? 

A The task force was headed by Mark 
Gavrellian, who was a senior counsel in the 
professional liability. There were several lawyers 
initially on the task force. Terry Arbit. April 
Breslaw was initially part of the task force. I’m 
certain I’m missing some people. I’m sure, from 
investigations. Initially, Gary Watts from my staff 
and Tom Murray were assigned to the task force. 

Q You said Ms. Breslaw was originally part of 
the task force? 

A Yes. 

Q And did there come a time when she left the 
task force? 

A Yes, she did, I believe. 

Q And when was that? 

A I don’t know exactly. She was involved for 
two or three weeks. 

Q Do you have any information as to why 
Ms. Breslaw was removed or left the task force? 

A I wasn’t involved in that decision. 
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Q Had you heard after the fact or in any way 
became aware in more general terms of why that change 
had been made? 

A I mean, I can only -- my assumption is 
Ms. Breslaw had become a central figure in the whole 
Madison affair, and it was probably felt that it 
would make more sense to take her out of that 
limelight. 

Q Did Mr. Jack Ryan come to the RTC at about 
the same time? 

A Jack Ryan came, I believe, earlier than 
Ms. Kulka. I would say maybe the second week in 
January, something like that. 

Q What was Mr. Ryan’s position? 

A His position was the deputy chief executive 
officer. 

Q And did you brief Mr. Ryan on the status of 
Madison? 

A There were a couple of sort of collective 
briefings when he first came on that I attended and 
provided some information. 

Q And do you recall talking to him at all 
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1 about the Whitewater Development Corporation? 

2 A I recall generally trying to explain that 

3 Whitewater was an account, a demand deposit or 

4 checking account at Madison, that our investigators 

5 had discovered funds being misapplied and flowing 

6 through that account, and the account was a - the 

7 account holders were Jim McDougal and his wife and 

8 Mr. Clinton and his wife. 

9 Q Did you brief Ms. Kulka on Madison? 

10 A Yes, I did. 

1 1 Q And did you mention to her Whitewater 

12 Development Corporation? 

13 A That was part of the discussion and 

14 briefing, yes. 

15 Q Was Ms. Breslaw ever present for either of 

16 those briefings? 

17 A My recollection is that Ms. Breslaw was 

18 involved in some of those briefings. I’m not exactly 

19 certain when or at what point, but I believe that she 

20 was involved at one point or another, yes. 

21 Q As you understood it, what was 

22 Ms. Breslaw’s role, or what was her position in 
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1 relation to Madison? 

2 A She was the original line attorney — or 

3 PLS attorney assigned to the Madison case. 

4 Q Did there come a time when you learned that 

5 Mr. Iorio expressed concerns about Ms. Breslaw’s 

6 continued involvement in the Madison case? 

7 A Yes. I believe Mr. Iorio expressed some 

8 concerns about Ms. Breslaw during this time, because 

9 certain conflicts of interest involving the Rose Law 

10 Firm had come up. And I believe it was in that 

1 1 context that Mr. Iorio suggested that he didn’t feel 

12 real comfortable with Ms. Breslaw staying involved in 

13 that matter. 

14 (Pause.) 

15 Q What, in particular, were Mr. Iorio’s 

16 concerns as you understood them to be about 

17 Ms. Breslaw’s involvement? 

18 A I believe his concerns were related to the 

19 Rose Law Firm’s conflicts of interest in the Madison 

20 matter where Ms. Breslaw was the original attorney 

21 that hired the Rose Law Firm and had managed the 

22 investigation that led to a settlement with the 
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accounting firm in the matter, that Mr. Iorio felt 
that those conflicts of interest somehow would - and 
again, I’m speculating on what his real problems with 
that were ~ but that she may have been involved in 
some of those conflicts with the Rose Law Firm, and 
therefore would not be an objective - maybe would 
not have taken an objective view in the follow-up 
review of some of those same matters relating to 
Madison. 

Q Were you familiar during this period of 
time with Ms. Breslaw’s decision to choose the Rose 
Law Firm and the subsequent problems related to the 
conflicts? 

A During that point in time, I believe I was 
aware of some of it. Obviously, a lot more 
information has come out since that point in time, 
but I was aware that she was the line attorney, that 
she had hired the firm, and to a certain extent I 
shared the view that perhaps it would be better to 
have someone who is unrelated to the case involved in 
this particular task force. 

Q Did you discuss your viewpoint with anyone? 
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A I recall mentioning it to Mr. Hindes, and I 
think I mentioned it in the context as a general 
management philosophy, my preference would be to 
bring somebody in who’s unrelated to the matter. 

Q Did there come a time when the Kansas City 
office was told to cease work on further criminal 
investigation of Madison? 

A There was a time when probably in February 
of ’94, somewhere in that time frame where 
instructions were relayed to the people in Kansas 
City, and I believe it was done by the task force 
members when they met with people out in Kansas City, 
as well as I relayed those instructions verbally to 
Mr. Iorio. 

Q Did the task force make the decision to 
issue that request? 

A That request came from general counsel. 

Q And the general counsel was? 

A Ellen Kulka. 

Q Did Ms. Kulka further instruct you that the 
task force would now take over all the Madison work? 

A Generally, I believe that was the 
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1 instruction, yes. 

2 Q Were there similar task forces for other 

3 investigations? 

4 A There have been task forces from time to 

5 time in the past, but to my knowledge, this is the 

6 only one that I’m aware of that was handled directly 

7 by the general counsel. 

8 Q So at this point, the handling of the 

9 referrals and dealing with now the Independent 

10 Counsel, this was not your typical handling by the 

1 1 Resolution Trust Corporation? 

12 MR. KRAVITZ: You mean as of 1994 when this 

13 occurred? 

14 MR. BRENNER: Yes. 

15 THE WITNESS: I think that’s true, but the 

16 point is there were a lot of things handled 

17 differently with the general counsel. 

18 BY MR. BRENNER: 

19 Q Was the primary responsibility of the task 

20 force to coordinate with the Independent Counsel? 

21 A The primary purpose of the task force? 

22 Q Yes. 
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1 A Initially, the task force was established 

2 to review the overall situation in Madison to 

3 determine whether or not additional claims could be 

4 brought, civil claims. During this period of time, 

5 certainly when the Completion Act was passed, a 

6 statute of limitations was extended, revived actually 

7 in the case of Madison. And later that year, that 

8 revived statute was extended to the end of ’95. So 

9 there were potential claims revived that there for a 

10 while had been dead. 

1 1 The primary role of the task force was to 

12 review the situation to determine whether or not the 

13 RTC should bring additional claims against the 

14 directors, officers, professionals or others 

15 associated with Madison. 

16 Q At this point in time, though, hadn’t it 

17 been established that there was no directors and 

1 8 officers insurance, and therefore, no deep pocket to 

19 pursue litigation against Jim McDougal or others? 

20 A Well, the recommendations — the prior 

21 recommendations from people who had conducted those 

22 investigations were essentially that the recovery 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2420 


65 

sources were limited. And generally, as a result of 
that, any action against the directors and officers, 
particularly would not appear to be cost-effective. 

Q Would the advent of this new task force, 
did this foreclose Ms. Lewis or other investigators 
in Kansas City from working on anything having to do 
with Madison? 

A Well, the instruction as it was relayed was 
essentially one of — the task force will assume the 
role of intermediary between the Kansas City 
investigators and the Independent Counsel or anybody 
else outside. The Independent Counsel obviously had 
need to contact the investigators and find documents 
and obtain information about the case that only was 
available from people who had worked on the case, so 
they needed to be involved in that sense, following 
up, assisting the Independent Counsel. The 
instruction was that that assistance was to be 
funneled through contact people in the task force. 

Q Did you agree with that decision? 

A The structure of the task force and 
establishing procedures like that were a very clear 
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departure from the way we had already operated in 
cases dealing with the Justice Department. 

Nevertheless, I understood that it’s certainly one 
way of handling this type of investigation. I knew 
it wouldn’t be well received in Kansas City, but 
that’s what the instructions were. 

Q Did you agree with them? 

A Whether or not I agreed with it I don’t 
think is important. 

Q Did Mr. Fiske want direct access, as far as 
you know, to some of the investigative staff? 

MR. KRAVITZ: Do you mean did Mr. Fiske 
request direct access? 

MR. BRENNER: I mean, does the deponent 
know if Mr. Fiske had ever expressed a view or the 
Independent Counsel’s office had ever expressed a 
view that they felt this new task force procedure was 
overly burdensome to them. 

THE WITNESS: I have no direct knowledge of 
that. My understanding is that some people that were 
working for Mr. Fiske preferred to deal directly with 
people in Kansas City. And that ultimately, some of 
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1 those restrictions were relaxed to permit a more 

2 direct flow of information between the Kansas City 

3 investigators and the Independent Counsel. 

4 BY MR. BRENNER: 

5 Q Did there come a time when the Washington, 

6 D.C. office was concerned with leaks of RTC 

7 information to the press? 

8 A Yes. There were press inquiries coming 

9 directly to investigators and others who were working 

10 on the criminal referrals during the period that the 

1 1 legal review was actually being conducted prior to 

12 the referrals being distributed to the U.S. 

13 Attorney’s office. 

14 So we were aware, and management in the RTC 

15 were aware that certain reporters knew something 

16 about what was going on, so we were concerned about 

17 press leaks, although I don’t believe any press 

18 stories actually pointing to the criminal referrals 

19 came out until much later in November, sometime after 

20 the referrals were sent. We were concerned about the 

21 possibility of that happening all during this period. 

22 Q And you believe that the leaks came from 
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1 the Kansas City office? 

2 A Again, at this point, we were talking about 

3 potential leaks, and we were talking about that we 

4 were experiencing press inquiries. So the potential 

5 for leaks to the press appeared to be great, and 

6 certainly the people in Kansas City were the folks 

7 with the most knowledge about the referrals. 

8 Q Were there actual leaks? 

9 A I’m not aware of any actual leaks. 

10 MR. KRAVITZ: I’m sorry. Was that question 

1 1 focused on specifically leaks to the press as your 

12 earlier question? 

13 MR. BRENNER: Yes. I’m sorry, leaks to the 

14 press. 

15 MR. KRAVITZ: And was that limited to a 

16 certain time period? I want to make sure 

17 Mr. Dudine’s answer is clear as to which question 

18 he’s responding to. 

19 BY MR. BRENNER: 

20 Q During the year 1993, up until the time 

21 that the referrals had been sent to the Department of 

22 Justice, the second set of referrals, were there any 
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actual leaks to the press? 

A I’m not aware of any leaks to the press 
from Kansas City investigators or any investigators, 
for that matter. 

Q Were you aware of any other leaks to the 
press? 

A During that period, there were stories that 
appeared in certain newspapers that seemed to contain 
information that could have only come from the 
criminal referral or somebody who had knowledge of 
certain criminal referrals. 

The best of my recollection is, having 
looked at those, recalling those stories, that that 
information could very well have come from the first 
referral or people who had dealt with the referral 
for 1992. 

Q By the time there was concern about the 
leaks from the 1992 referral, the 1992 referral 
itself had been a fairly widespread rumor at RTC, 
hadn’t it? I could define the question a little 
more, if you’d like. 

It wasn’t solely or exclusively in the 
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possession of the Kansas City office? 

A It was not, but it was also not widely 
distributed within the RTC. 

Q But it had made its way to Washington? 

A Yes. 

Q I wanted to talk just briefly about some of 
the document production, and I want to know if you 
could discuss the working group related to Madison 
document productions. 

A This was the group that resulted from -- 
which set up procedures for producing documents to 
the, at that time, the Justice Department which would 
have been Mr. Mackay and his group? 

Q Yes. 

A Generally, that occurred because I believe 
someone from the FBI headquarters called the RTC, and 
again, I don’t recall exactly whether that call went 
to Mr. Roelle’s office or whether it came into my 
office. I became aware of it from Mr. Donohue on my 
staff who handles liaison with the FBI. Essentially, 
the FBI in Washington had learned that their local 
office or the office in Little Rock felt that 
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document production coming from the RTC wasn’t as 
prompt as they would have liked. 

And so I assigned Mr. Donohue to go to 
Kansas City and get together the appropriate people 
and see if they couldn’t work it out, some sort of a 
process whereby everybody would feel comfortable 
about what we were doing. We’d get done what we 
needed to get done. The FBI would get their 
documents as soon as possible. 

And there was a meeting -- there were a 
couple of meetings out there, including the local FBI 
people. Mr. Mackay, I believe, was there. 

Mr. Donohue, Ms. Yanda. Phil Adams at that time, I 
believe, had replaced Karen Carmichael and others 
from the RTC office, and a procedure was put in place 
to expedite the production of documents to the FBI. 

Q This wasn’t the usual course of dealing 
with document requests related to referrals, was it? 

A Again, we have had problems with producing 
documents to the Justice Department, and we would 
always try to deal with them in a similar manner, try 
to get the parties together and work out some way to 
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meet everybody’s needs. 

Generally, when we have parallel 
proceedings going on, there’s generally conflicts 
about criminal versus civil demands for the 
documents. So there have been a number of situations 
where special procedures had to have been put in 
place dealing with documents. 

Q It would seem to me that special procedures 
had to be put into place with regard to the Madison 
referrals on a number of different levels. Is that a 
fair statement? 

A It’s a fair statement, but the special 
procedures again, are needed as well in any big case 
where there’s a tremendous demand for documents 
coming from various parties all at the same time. 

Q Did you have any discussions with G. Allen 
Carver regarding production of documents from the RTC 
Kansas City office to the FBI? 

A I don’t recall any discussions with Allen 
Carver on the specific topic. I may have because 
Mr. Carver is the person who I would talk to, if I 
needed to, in the fraud section, but I don’t recall 
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anything specifically related to Madison, no. 

Q Were some of the document production 
issues, which prompted this Mackay group, problems 
with the PLS section productions? 

A Again, the legal criminal coordinator would 
be reviewing some of the documents prior to their 
being distributed — delivered to the FBI. It was my 
understanding that that review by the legal division 
out there was slowing down the process. That’s not 
unusual. I mean, that occurs in many of these 
cases. That problem, I think, was also exacerbated 
out there because some of the documents were in 
Overland Park, and the others were in downtown Kansas 
City, and the lawyers were in Overland Park, and the 
investigators were in Kansas City. 

Q Were you familiar with any situations where 
Ms. Lewis provided any RTC documents to Congressman 
Leach? 

A Yes. 

Q And how did you learn of that? 

A Well, I believe I learned of that at about 
the time when Congressman Leach made an announcement 
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on the House floor. 

Q Did you contemplate administrative actions 
against providing Congressman Leach with any such 
documents? 

A We had some discussions about that. 

Q And who was involved in those discussions? 

A I recall discussions with the general 
counsel and probably Mark Gavrellian and probably Tom 
Hindes about the fact that that would clearly seem to 
be an unauthorized disclosure of information. We 
went on to discuss also the idea of the whistle 
blower protection that Congressman Leach referred to 
and whether or not that protection would extend in a 
situation like that. 

Q Did there come a time in 1994 when 
Ms. Lewis, Mr. Iorio and Mr. Ausen were placed on 
administrative leave? 

A Yes. 

Q And when was that? 

A It was in August -- I believe it occurred 
on August 15th. I’m not certain of that, but I 
believe that’s the date. 
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Q How did you learn of the administrative 
leave? 

A I learned through a phone call from Doris 
Garrett in my office. I was on vacation at the time, 
and Doris called me, probably Monday, and said, guess 
what, these people in Kansas City were put on 
administrative leave. 

Q So you were not involved? 

A I was not involved. 

Q Who in the Washington RTC, to the best of 
your knowledge, ordered the administrative leave? 

A I don’t know who ordered it. I know that 
Tom Hindes signed the letter that was given to those 
people, but I really don’t know who ordered it. 

Q Did you speak to Mr. Hindes about this 
issue? 

A I’ve spoken to him just briefly about it, 
not in any depth. 

Q Did you get the impression from talking to 
Mr. Hindes he was not the one making the decision to 
place these people on administrative leave? 

A My impression is that he did not make the 
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decision. 

Q Why did you have that impression? 

A Well, for a couple of reasons. Normally, 
the way ~ I think the way the administrative 
procedures at least in the agency, the official who 
actually delivers the message is normally not the 
decisionmaker, and my impression just in the way 
Mr. Hindes explained what he had done was that he 
really did not make the decision. 

Q And what was the substance of the 
allegations that had been made against Mr. Iorio, 

Mr. Ausen and Ms. Lewis? 

A I don’t know. 

Q You don’t know now, or you didn’t know 
then? 

A I didn’t know then. I still do not know. 

Q I believe we spoke earlier about your 
belief in the job they were doing with regard to 
Madison, and you did believe that they had done a 
good job in the Madison case? 

A I believe that they did a good job in 
developing the referrals. And up until the point 
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when Jean Lewis turned the documents over to 
Congressman Leach, I felt that they were doing their 
job. 

Q Do you know what role, if any, Julie Yanda 
played in the leave issue? 

A I don’t know. 

Q Do you know of anyone else in the Kansas 
City PLS section who played a role in the 
administrative leave issue? 

A No, I’m not aware of anyone playing any 
role in that. 

Q Could you tell us who Andy Tomback is? 

A Andy Tomback is the deputy general counsel 
for litigation. 

Q Are you aware of the fact that Mr. Tomback 
offered to the RTC IG offered to search the offices 
of these three people while they were on 
administrative leave? 

A I was not aware of that. 

Q Are you aware of any contacts between the 
RTC and the White House related to any of the 
refe rrals? 
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A Was I aware at the time? 

Q Were you aware at the time? 

A No. 

Q Have you since become aware of any 
contacts? 

A I believe that there was a contact from 
Mr. Katsanos to a press person at the White House 
that I read about in the paper or heard from some of 
the proceedings in the hearings, but that’s the only 
thing I’m aware of. 

Q My last question before Mr. Kravitz gets an 
opportunity to speak is during the 1993 or 1994 - 
during any time in 1993 or 1994, did you have any 
communications with Webster Hubbell about any topics? 

A No. 

MR. BRENNER: Thank you. I apologize. I 
was reminded of a couple more questions 1 had to 
ask. 

BY MR. BRENNER: 

Q Did you have any contacts with CEO Altman 
about briefing him on the Madison criminal referrals? 

A No contacts with CEO Altman. 
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Q Did you have any contacts with anyone from 
CEO Altman’s office about briefing him? 

A About Madison? 

Q About Madison. 

A No. 

Q I want to show you a document Bates 
numbered RI 0104. It’s a highly confidential 
document, and it’s an E-mail to Richard Iorio from 
you, Friday, January 14, 1994. I was hoping you 
could read that into the record. 

A "I’m sending this E-mail to save on the 
phone bill in preparation for a briefing of CEO 
Altman on the Madison criminal referrals. Could you 
produce or have you on hand a brief summary of each 
referral in plain English that tells the story in a 
way that anyone could quickly grasp the substance of 
the matter. Sound bytes, if you will." 

Q Do you recall what prompted you to write 
this E-mail? 

A Yes, I do. My recollection is that I 
received a call or in a discussion with Mr. Katsanos, 
again, who is our communications officer, that he 
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said something like you know, somebody is probably 
going to have to brief Altman on this matter at some 
point in time. He said I don’t know who’s going to 
do that, but you might think about it. 

So as a result of that, having reviewed 
those referrals myself, and they were very difficult 
for someone — a layperson particularly, just to pick 
up and read and understand, I felt if I was going to 
have to brief somebody at some point, it would be 
nice to have some summaries. And as a result of 
that, that was the call I got from Katsanos. I asked 
Mr. Iorio for some summaries and I later had some 
summaries prepared by someone on my staff but I was 
never asked to brief anyone. 

MR. BRENNER: Can we go off the record for 
one second, please. 

(Discussion off the record.) 

MR. BRENNER: That’s all I have for now. 

MR. KRAVITZ: Why don’t we go off the 

record. 

(Discussion off the record.) 

(Whereupon, at 11:55 a.m., the deposition 
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was recessed, to be reconvened at 1:30 p.m. this same 
day.) 
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AFTERNOON SESSION (2:03 p.m.) 

Whereupon, 

JAMES R. DUDINE 

resumed the stand and, having been previously duly 
sworn, was examined and testified further as follows: 
EXAMINATION 
BY MR. KRAVITZ: 

Q Mr. Dudine, are you familiar with a process 
by which the RTC field offices consider which failed 
savings and loan institutions they’re going to focus 
their investigative resources on? 

A Well, I think that’s kind of a complicated 
question. Over the period of the RTC, many 
institutions had already closed and essentially had 
received some sort of a preliminary investigation 
before the RTC even came into existence, so there’s a 
number of institutions. Many of those in Arkansas 
fall into that category. They were already taken 
over and sort of sitting there when RTC started up. 

We developed a process later on, mainly 
focused on new takeovers, and essentially that was to 
try to allocate as many resources as we could at the 
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1 time of the takeover and to do a broad investigation 

2 from some point as close to the takeover date as we 

3 possibly could. 

4 Q When was it that this approach you’ve just 

5 been describing was put into place by the RTC? 

6 A I think it was probably sometime in mid-’ 90 

7 or late 1990 by the time everybody was staffed up and 

8 we began to get to a critical mass of people where 

9 you could begin to deal with takeovers in that kind 

10 of a fashion. 

11 Q Is it fair to say at that time, mid- to 

12 late 1990, the people at the RTC recognized that they 

13 simply did not have sufficient resources to conduct 

14 thorough investigations of all of the institutions 

15 that had failed both in the past and in the recent 

16 past? 

17 A Oh, sure. 1 think we recognized that from 

18 the beginning. 

19 Q And that priorities needed to be set in 

20 terms of where to put those limited resources and 

21 what types of cases? 

22 A That’s correct. 
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1 Q What were the factors ~ strike that. 

2 Was this a formal policy that you’ve just 

3 been describing, or was it more kind of an informal 

4 approach to be followed in each field office in 

5 determining which institutions to focus investigative 

6 resources on? 

7 A I would call it more an informal management 

8 process. We had a national view of the institutions 

9 where certain very large, very complicated high 

10 visibility institutions were clearly high profile 

11 from a national perspective. And each office 

12 employed some kind of a similar process to deal with 

13 the other institutions under their control. 

14 Q What were the factors that were to be 

15 applied by field offices in determining which failed 

16 institutions within their regions should receive 

17 priority in terms of investigative resources? 

18 MR. BRENNER: Neil, I just wanted to 

19 clarify. Are you talking about how they prioritize 

20 once they make the determination they’re going to 

21 make a thorough investigation of such a group, or is 

22 this the point where they determine whether or not 
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they’re going to make a thorough investigation? 

MR. KRAVITZ: Let me rephrase the question 
to try to make it even more clear. 

BY MR. KRAVITZ: 

Q What I’m trying to get at, as of mid- to 
late 1990, when this new approach was put into place 
by the RTC, what factors were the RTC field offices 
told to consider in determining which failed 
institutions to investigate? 

A We wanted to investigate all institutions. 

Q But you couldn’t because you didn’t have 
enough resources? 

A That’s right. At some point -- maybe it 
was late ’90, maybe it was somewhere around there - 
we did have enough resources to approach prospective 
takeovers in that manner, so that every institution 
that was going to be taken over in late 1990, 1991 
would receive a broad, thorough investigation 
covering not only potential for PLS claims, but also 
we tried to take a look at our civil fraud, borrower 
fraud and take a look at the criminal potential all 
at the same time. 
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Q And the approach, then, was, as of late 
1990, those institutions to be taken over in the next 
year would have a higher investigative priority than 
institutions that had been taken over previously? 

A That’s fair. 

Q And the reason for that approach was what? 

A Well, again, given limited resources and 
the fact that many of the institutions that had 
already been taken over were already — the 
professional liability claims were generally already 
identified and were being pursued by an outside law 
firm. 

Q Or had been investigated and closed? 

A And closeouts had been recommended, that’s 
correct. 

Q As in the Madison case? 

A That’s right. 

Q I’m sorry. I didn’t mean to interrupt. 

A Now, those institutions — the borrower 
fraud potential, borrower fraud claims and additional 
criminal referrals in many of those institutions, 
those two aspects weren’t looked at at all in some 
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1 areas by the group of people that did the initial 

2 investigation. That group of people were people that 

3 were pulled together during the S&L management 

4 program before the RTC existed. 

5 So they got a very cursory review to focus 

6 mainly on just potential PLS claims. Most of the 

7 offices created a process, then, to go back when 

8 their resources became available to take sort of a 

9 relook at those institutions for possible criminal 

10 referrals that weren’t made or needed to be made or 

1 1 from a civil fraud aspect. 

12 Q What was the RTC’s approach in this regard 

13 in terms of prioritizing its investigative resources 

14 as of late 1991, after this approach had been in 

15 effect for approximately a year or more? 

16 A Well, I think the process was pretty much 

17 the same from an overall standpoint, but it was — 

18 those decisions on prioritizing those matters were 

19 really left to the people in the field offices as to 

20 how they were going to allocate their resources. 

21 But I think again, we’re an agency that was 

22 established to recover money, recover funds for the 
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1 taxpayers, and we would try to use wherever possible 

2 the potential for recovering funds as the primary 

3 factor on setting priorities. 

4 Another factor would be, of course, statute 

5 of limitations, time periods and things like that. 

6 Q So consistent with setting priorities, at 

7 least in part, based on the potential for recovering 

8 funds, is it accurate to say that one factor in 

9 setting priorities would be the size of loss 

10 resulting from the failure of an institution, just 

11 one factor? 

12 A It might be, although it doesn’t always 

13 hold that the size of loss will yield recovery 

14 potential on a particular claim, and there’s some 

15 examples of thrifts that had sizable losses where we 

16 didn’t feel we had good potential for claims. 

17 Q Obviously, if there’s no fraud or other 

18 cause of action, the size of the loss is irrelevant. 

19 A That’s right. 

20 Q But would you agree if all other things are 

21 equal, when the RTC looks at two institutions that 

22 have failed, if all other things are equal, the 
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institution that fails at a greater loss to the 
taxpayer, that’s a factor to be considered in 
determining which of those two institutions the RTC 
wants to focus its resources on? 

A Generally, the larger the institution, the 
more complex — not necessarily the amount of loss, 
because many times we didn’t really know at the early 
stage what the losses were likely to be, but 
certainly the size of the institution itself created 
more complexities requiring greater resources. 

Q And similarly, the perceived likelihood of 
proving fraud would be a factor in the RTC’s 
determination as to which institutions to focus its 
limited resources on; is that right? 

A That’s difficult to say because we really 
don’t know — before you make any assessment of the 
likelihood of fraud until you get into it. 

Q Do you know who Clark Walton is? 

A I believe I do. An investigator out of the 
Tulsa office; am I correct? 

Q I actually don’t know. 

A The reason I’m hesitating is he goes by a 

90 

different first name. I’m trying to think. 

Q Tim tells me that he believes that Clark 
Walton was an investigator in the Tulsa office at 
least as of late 1991. Is that consistent with your 
memory? 

A Consistent. I believe, you know, he’s 
generally known by some other first name. 

Q You’re familiar with someone who’s an 
investigator in the Tulsa office in 1991 with the 
last name Walton? 

A Yes. 

Q Did you know that Jean Lewis, at least back 
in December 1991, was going by the name Jean Brennan? 

A I’m aware of that, yes. 

Q I’m going to show you a two-page document 
dated December 11, 1991. It’s a memorandum from Jean 
Brennan to Clark Walton. The subject is "referral 
schedule." And there’s actually two Bates numbers on 
it. One is S/AT 0050 to 0051. Then there’s another 
number on here, 004594 and 004595. 

For our purposes, why don’t we use the S/AT 
0050 number. 
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1 MR. BRENNER: There’s an S slash? I’m not 

2 familiar with that Bates stamp numbering. 0050? 

3 MR. KRAVITZ: Right. 

4 MR. BRENNER: Thank you. 

5 BY MR. KRAVITZ: 

6 Q I’m going to show you this document. Why 

7 don’t you take a minute to look through it. 

8 A Okay. 

9 Q Have you ever seen that document before 

10 today? 

11 A I don’t recall having seen it, no. 

12 Q Were you aware that in December 11, 1991 — 

13 I’m sorry, in December of 1991, that criminal 

14 investigators in the Tulsa field office -- actually, 

15 let me back up. 

16 Back in December 1991, did the Tulsa field 

17 office have jurisdiction over failed institutions in 

18 Arkansas? 

19 A There became a point in time when Arkansas 

20 institutions were transferred from, I believe, the 

21 Minneapolis office to the Tulsa office. I don’t 

22 recall exactly when that time period was, but I 
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1 assume that’s consistent with those dates. 

2 Q You agree that this is a memorandum in 

3 December 1991 discussing the schedule for revised 

4 priorities of Arkansas investigations? 

5 A Yes. 1 might say something about those 

6 priorities, though, in terms of the response to your 

7 earlier questions. I was responding to our overall 

8 investigative efforts. This prioritization, I 

9 believe, is strictly related to looking for criminal 

10 referral potential. It’s really what I would 

11 consider a separate prioritization from the overall 

12 prioritizing of investigative resources. 

13 In the Tulsa office, as in some of the 

14 other offices, there were specially designated 

15 investigators to look strictly at criminal matters, 

16 and they pretty much worked their own -- had their 

17 own separate priorities for investigation. 

18 Q That’s actually helpful to know. Why don’t 

19 we - let me back up a little bit, then, and ask you 
JO the same types of questions that I asked previously, 
l\ but focused more specifically on the setting of 

12 priorities among criminal investigators within the 
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field offices. 

As of December 1991 or thereabouts -- and I 
don’t mean to focus you on just one month, but in 
that approximate time period ~ what were the factors 
that criminal investigators in RTC field offices were 
to consider in prioritizing their limited resources 
among the various institutions that had failed in any 
given region? 

A We had generally broad — provided 
generally broad guidance to the field offices during 
that time, particularly for institutions that had 
failed early in ’89, that had not received a good 
review for potential criminal violations; that when 
resources became available, the field offices should 
consider allocating resources to those older 
institutions to go back and begin looking through the 
files for potential criminal violations. 

Now, that kind of an allocation of 
resources would vary considerably among the offices, 
depending on how many new institutions under their 
jurisdiction were expected to fail, what their 
current case load looked like. Many offices, for 
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instance, California and possibly Atlanta and Valley 
Forge wouldn’t have the luxury at that point in time 
to allocate resources to this type of an endeavor. 

But in Tulsa, I think Tulsa was in a little 
bit different situation than that. The workload in 
Tulsa wasn’t nearly as demanding as a lot of the 
other offices, and they weren’t expecting a lot of 
new institutions to fail in their jurisdiction. So I 
believe Tulsa would have had more resources available 
for these kinds of investigations at that point in 
time. 

Q Isn’t it fair to say even places like 
Tulsa, as a general matter, the top priority for 
criminal investigations still was put on institutions 
that either had failed recently or were expected to 
fail in the near future as opposed to institutions 
that had failed before the RTC came into existence in 
mid- 1989? 

A Overall, the priority for the office, in 
allocating its resources, the priority would be as 
you suggested. Again, in Tulsa and in Kansas City, 
they had a little bit different scheme where they had 
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people identified as specifically responsible for 
criminal matters, where other offices used 
investigators as more generalists. 

Q We’ve identified the timing of the failure 
of the institution as one factor, a major factor in 
the determination as to how criminal investigative 
resources were to be prioritized back in the time 
period around late 1991. 

What other factors also were to be 
considered in the prioritization of limited criminal 
investigative resources? 

A Again, the guidance that we provided from 
Washington was broad. And the local managers had a 
great deal of latitude under that broad guidance to 
allocate resources however they felt appropriate. So 
actually in terms of how resources were allocated in 
Tulsa at that time or how they prioritized those, I 
don’t really have a very in-depth understanding of 
what they used to prioritize those particular 
institutions. 

Q Is it your testimony that there were no -- 
there weren’t even any general guidelines in addition 
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to the timing of the failure of the institution 
provided by headquarters? 

A The general guidance was that if resources 
became available to go back and look at older 
institutions, that that should be done at some point 
in time. 

And again, if we’re looking at a criminal 
statute of limitations. It was 10 years. So there’s 
a good deal more time to go back and look for 
additional criminal referrals than there was in 
meeting our investigative demands for our civil 
cases. But within that broad guidance, meet your 
civil needs first, but if resources are available, 
you can set your own priorities. 

Q Let me try to get at it this way. I 
understand that the field offices were given large 
discretion in setting their own priorities. But 
let’s assume that on December 1, 1991, two 
institutions in state X failed on the same day. And 
on December 15th, the RTC field office that had 
jurisdiction over state X determined that it had the 
resources available to conduct criminal 
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investigations in one — regarding one failed 
institution in state X. 

What factors would the RTC field office 
look at in determining which of those two failed 
institutions to focus its resources on? 

MR. BRENNER: Excuse me for one second. 

Are you asking him what the field office would 
consider when he said he’s not familiar, especially 
with the Tulsa field offices’s particular 
priorities? 

MR. KRAVITZ: That’s a fair point. Let 
me — that’s a fair point. Let me ask it this way. 

BY MR. KRAVITZ: 

Q Under that fact situation, is there any 
guidance that came from the RTC to any field office 
as to how to make a determination as to which of 
those two failed institutions to investigate 
criminally? 

A That’s a hypothetical that’s really 
difficult to address. I believe at that point in 
time and again, we tried to standardize procedures 
and management approaches over time, so that 
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Washington eventually had a little bit more influence 
over how the field offices operated. 

But at that point, the field offices made 
those decisions, and the broad guidance was to take 
care of your civil cases first, and within that 
guidance was embedded the idea that the local 
investigative manager would work together with the 
legal managers to come up with some sort of a 
consensus plan so that everybody felt that the 
resources were allocated appropriately in that 
office. 

We also had available to us the ability to 
contract outside resources as needed, although the 
Kansas City office did less of that than any of the 
other offices. 

Q Let me show you again the same two-page 
document, S/AT 0050 and 51. Can you tell from 
reading this document — and again, take as much time 
as you need to read it. Can you tell from reading 
this document what considerations Jean Lewis appeared 
to have taken into account in December 1991 in 
setting the Tulsa office’s priorities for criminal 
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1 investigations regarding failed Arkansas 

2 institutions? 

3 MR. BRENNER: Neil, have we established 

4 that Jean Lewis, who was then Jean Brennan, was in a 

5 position of authority to determine the priorities for 

6 the Tulsa office? 

7 MR. KRAVITZ: The document certainly seems 

8 to indicate that. It’s a memorandum from her. She 

9 says I have rescheduled ~ for example, "I have 

10 rescheduled the further investigation." She says "I 

11 have attempted to schedule the investigations," and 

12 she says "the following schedule will reflect the 

13 revised priorities for the Arkansas investigations 

14 for which I am currently responsible." 

15 MR. BRENNER: These may not be for the 

16 entire Tulsa office. They may just be the ones that 

17 she’s currently working on or that she was currently 

18 working on. 

19 MR. KRAVITZ: I don’t know, but that’s 

20 certainly possible. 

21 THE WITNESS: These appear to be all 

22 Arkansas institutions, and it may be that Jean was 

100 

1 assigned to Arkansas, and this could very well be her 

2 priorities. 

3 BY MR. KRAVITZ: 

4 Q Can you tell from the text of the 

5 memorandum what considerations or what factors 

6 Ms. Lewis appears to have taken into account in 

7 setting priorities among the Arkansas institutions? 

8 A She appears to be responding to requests 

9 from the FBI that a couple of institutions be looked 

10 at. And I guess the other thing she seemed to be 

1 1 scheduling investigations that are close together, 

12 may be located in a particular geographic area. 

13 Q Anything else? 

14 A She mentions that there might be common 

15 players in various institutions. 

16 Q On page 2 of this memo, Ms. Lewis states 

17 "other than that, I have prioritized based on joint 

18 investigative efforts with the FBI and information 

19 offered by the civil investigators as to how ’dirty’ 

20 their specific institutions appear to be." 

21 Do you have a sense of what Ms. Lewis meant 

22 or would have meant when she referred to how dirty 
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any of these specific institutions appear to be? 

A Well, I mean, based on my knowledge of that 
kind of terminology that’s bantered about among the 
investigators, probably a civil investigator, meaning 
in that particular office, someone who worked on a 
PLS claim during the context of that investigation 
may have learned of potential fraud situations, 
borrowers who may have been defrauding the 
institution, that kind of thing, and would have 
passed it on. 

Q As you interpret Ms. Lewis’s memo, it 
appears that one of the factors that Ms. Lewis relied 
on in setting the priority list was the extent to 
which there was already — there was fraud already 
indicated from other evidence in the failure of any 
given institution. 

A She says — that would have been — that 
appears to be one factor. It appears to be one 
factor. 

Q I was hoping maybe you could help interpret 
this list on the first page of this document. Do you 
have any idea what these dates mean? 
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A I don’t. I mean, I could only speculate. 

Q Does it appear that those dates would be 
time periods in which criminal investigations were 
tentatively scheduled to occur? 

A That’s certainly one explanation. 

Q Can you think of any other possible 
explanation? 

A I can’t think of anything else at this 
point. I was puzzled by setting an ending period 
when you were conducting an investigation because 
that’s usually difficult to do. 

Q In other words, you would have expected 
there just to be a starting date, and it would be 
open until finished? 

A Yes. 

Q Despite your puzzlement over that, does it 
still seem most likely what this memorandum does is 
set time periods or at least tentative time periods 
which each one of the named banks or failed 
institutions would be investigated for possible 
criminal violations? 

A Again, not having any — no particular 
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1 knowledge of this, that certainly is one thing that 

2 comes to mind. 

3 Q As of the end of 1991, do you know -- let 

4 me phrase it this way. 

5 Do you have any knowledge now as to whether 

6 there was a scheduled criminal review of the Madison 

7 failure as of late 1991, early 1992? 

8 A I know that there was a schedule, a general 

9 schedule that was in place at some point in 1992, and 

10 I’ve been told and understand that Madison was fairly 

1 1 far down on that particular list, and in response to 

12 a news article that came out in The New York Times, 

13 the decision was made to allocate some resources to 

14 Madison and ultimately move it up on the list. 

15 Q What’s your understanding as to why Madison 

16 was relatively low on the list before the news 

17 article came out in The New York Times? 

18 A I really don’t — I don’t really have any 

19 understanding of that. I don’t know how those 

20 institutions were listed or prioritized, and this is 

21 the first time I’ve seen this memo. 

22 Q Well, knowing what you know about Madison 
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1 Guaranty and its failure, and knowing what you know 

2 about the general approach to the prioritization of 

3 criminal investigative resources, can you give us any 

4 insight at least as to why Madison started out near 

5 the bottom of the list? 

6 MR. BRENNER: I believe he already answered 

7 that question by saying he doesn’t know. 

8 MR. KRAVITZ: He says he doesn’t have any 

9 direct knowledge, but this isn’t a criminal case. 

10 This is an experienced witness. He can tell us, if 

1 1 he can help us analyze it. 

12 THE WITNESS: There could be a number of 

13 reasons. Based on this particular memo — and I 

14 don’t know whether the institutions around Little 

15 Rock could have been grouped - perhaps in response 

16 to some of the FBI cases that they were actively 

17 working on at that point in time, they were not 

18 actively working on Madison, the others who the FBI 

19 asked for assistance on were apparently listed ahead 

20 of it. 

21 BY MR. KRAVITZ: 

22 Q You testified that the Madison moved up on 
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the priority list after a news article appeared in 
The New York Times; is that correct? 

A That’s correct, that’s my understanding. 

Q Is that the Jeff Gerth article on March 8, 

1992 ? 

A It’s the Jeff Gerth article. I’m not 
certain of the date. 

Q What is your understanding as to who made 
the decision first to allocate additional resources 
to the Madison investigation following the 
publication of the Gerth article and second, as to 
who made the decision to move Madison up on the list? 

A Well, I know that when the article came 
out, various people in Washington asked for 
information about that particular institution and 
what our investigators may have known about some of 
the transactions that appeared in that story. 

Q Who asked for information? 

A I’m not certain who did, but I know that 
various calls were made to the regional office at 
that time in Kansas City that likely had come from 
senior management in Washington. A call from the 
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staffer in my office went out to the Kansas City 
regional office at that point in time asking for some 
additional information. 

Q Who was that? 

A I don’t remember whether or not — I just 
don’t recall whether or not somebody above me asked 
me to do that or whether or not we just read the 
story and decided that we ought to find out whether 
or not we had investigated those matters. It’s not 
unusual any time any kind of information like that 
came to our attention, we would ask that some - at 
least a preliminary investigation be done about those 
particular matters. 

The staffer in my office you asked about 
was John Walker, I believe, who originally came to us 
from Kansas City and was generally acting as a 
liaison with the Kansas City office at that time. 

That was the Kansas City regional office. During 
that period we still had our regional structure, and 
the Tulsa office was reporting into Kansas City. 

Q Now, your testimony is that you know - I 
think your words were various people in Washington 
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made calls to request information. You have no 
memory as to who it was? 

A My memory serves me that a call was made to 
the Kansas City — I guess it was the regional 
director at that point that came from somebody 
somewhere above me after they read the story. 

Q How many people in the RTC were above you 
as of March 1992? 

A Well, March of ’92 - 

MR. ENDLER: It depends on who you ask. 

MR. KRAVITZ: I’m asking him. 

THE WITNESS: It’s very close to our first 
major reorganization. Assuming that it was still the 
regional structure, there was a vice president above 
me — 

BY MR. KRAVITZ: 

Q Who was that? 

A — who at that time was Art Stow, I believe 
and Bill Roelle. 

Q What was his title? Was he another vice 
president? 

A Vice president, senior executive vice 
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president or something like that. Then the 
organization was kind of split between operations and 
outside sales. There were asset sales managers who 
weren’t in that reporting line, but someone from the 
outside may well have read the article and called the 
regional director. 

I mean, I don’t know. All I know is that 
people from Washington called out there and asked for 
information. 

Q How do you know that? 

A From talking to the investigators. 

Q Talking to what investigators? 

A The investigators that -- 

Q Let me ask this question. Who told you 
that someone higher up than you in RTC Washington 
called out to the Kansas City regional director 
seeking information following publication of the 
Gerth article in March 1992? 

A I don’t know that anybody actually told me 
that. I learned that somehow over the last several 
years, either from discussions with people in the 
field who would have responded to that call or from 
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documents that I’ve read. 

Q What type of information was requested? 

A It was, as I understand, just an open-ended 
what do we know about this situation, these 
transactions. 

Q What was done by the people in Kansas City 
after that request was made from some of the 
higher-ups in Washington? 

A It was my understanding that a preliminary 
inquiry was made, and I don’t know exactly whether 
that was somebody who called Jean Lewis and asked if 
she — since that institution was assigned to her at 
that time — whether she knew anything about these 
transactions. 

At some point - 1 don’t know whether that 
was immediately or not — I believe Ms. Lewis was 
asked to go review some files, gather some 
information. She began gathering some information, 
found some documentation supporting those 
transactions. That then later led to that first 
criminal referral. 

Q Who made the decision to -- strike that. 
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At some point Madison actually was moved up 
on the priority list and resources that were 
initially targeted for criminal investigations of 
other institutions were applied to criminal 
investigation of the Madison case; correct? 

A I think that’s correct, yes. 

Q And that would be sometime in the spring, 
summer 1992? 

A Right. 

Q Who made that decision? 

A My assumption is that decision was made by 
probably Richard Iorio, but possibly by someone who 
reported to him. At that time, I think, it was still 
Lee Ausen. I’m not certain if that’s where Lee was, 
but I believe that was him. 

Q You don’t know who made the decision to 
leapfrog Madison above other institutions on the 
priority list? 

A Specifically, no. 

Q And it’s your assumption, based on your 
knowledge of the way the Kansas City field office and 
the rest of the RTC works, that it was either Iorio 
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or Ausen who made that decision? 

A That’s my understanding, yes. 

Q To your knowledge, did anyone from outside 
the Kansas City field office have any input into the 
decision to advance the criminal investigation of 
Madison following the Gerth article? 

A To my knowledge, no. 

Q To your knowledge, this was a decision that 
was made exclusively by Kansas City field office 
officials? 

A To my knowledge, yes. 

Q What information came back to the 
higher-ups, the senior people in Washington following 
their request for information? 

A I recall that there was some information 
that came back almost immediately that was sort of 
cursory information about yes, in fact, these counts 
are here, and some general information, I believe, 
and this is — my recollection is vague on this, 
about McDougal and his plight at the time and all of 
that, but not much more than that initially. 

Q Are you aware of any further communications 

112 

from people in the Washington office of RTC to people 
in the Kansas City field office on the subject of 
Madison between this initial request for information 
that went out following the Gerth article and at the 
end of the summer of 1992 when the first referral was 
actually made to the Department of Justice? 

A Can I ask you to repeat that. 

Q You have testified that some point soon 
after the Gerth article appeared — and I can tell 
you it’s in the record. The Gerth article was 
published on March 8, 1992. You’ve testified that 
sometime shortly after that date, one or more people, 
high officials in RTC Washington sent a request or 
made a request to officials in the Kansas City field 
office for information about the Madison failure. 

My question is, are you aware of any 
additional communications going from the Washington 
RTC main office out to Kansas City on the subject of 
Madison between that initial communication and the 
time that the referral was made around Labor Day 
1992? 

A I don’t recall any. Right now I’m not 
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aware of any. There may well have been 
communications. The communication I recall seeing at 
some point in time became an E-mail, and that E-mail 
may have been circulated to other people. I just 
don’t recall any at this point. 

Q Were you aware of any discussions or 
concerns held by people in the Washington office as 
to whether it was appropriate to be putting limited 
investigative resources on a case that potentially 
involved a presidential candidate during a 
presidential campaign? 

A There was clearly a concern about the 
timing of that criminal referral, but in terms of 
actually assigning resources to develop the criminal 
referral, I’m not aware of anyone who — I’m 
certainly not aware of any concerns that were 
expressed to me that told me we ought or ought not to 
be putting particular resources on that matter at 
that point in time. 

Q Did you learn of anyone who seemed to think 
that the RTC should be putting limited investigative 
resources on this case, at least in part, because it 
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the case potentially involved someone who was a 
leading presidential candidate? 

A No one expressed any of those concerns to 
me during that period of time that I can recall. 

Q Did you hear any conversations anywhere 
within the RTC between March and September of 1992 
regarding the fact that Governor Clinton was 
potentially involved in whatever investigation was 
going on regarding the Madison case? 

A I don’t recall that there was a lot of 
attention given that issue in Washington prior to the 
referral, the date of the referral. 

Q I don’t think that was my question. My 
question was, between March and September of 1992, 
were you aware of any discussions, conversations 
anywhere within the RTC regarding the fact that one 
person possibly involved in the Madison investigation 
was a leading candidate for the presidency? 

A I’m aware of discussions that occurred 
after the criminal referral became known, after the 
time the referral was made or right about the time 
that the referral was being distributed. If your 
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question is prior to that time, during the 
investigation, I don’t recall any. 

Q Were you aware at the time that these 
senior officials in Washington made the request out 
to Kansas City for information about the case in 
March 1992, or is that something that you’ve come to 
know later? 

A I viewed that as a normal inquiry that 
would occur any time any type of high profile 
information appeared in a major newspaper that 
related to one of the institutions that we had 
responsibility for. 

Normally, someone would be asking senior 
officials in the RTC about that particular incident 
or matter. And it was the natural thing for those of 
us in the agency to try to find out whatever we could 
what we knew about that and make sure that senior 
officials had available to them the information that 
we had, that somewhere in the organization we had, so 
they could be in a position to respond to whatever 
questions they might get. 

To me, the scenario of the inquiries going 
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out to the field, purely that’s what that was all 
about. 

Q Did you know about that inquiry at the 
time? 

A I knew that there was an inquiry made from 
my office much along the same lines, and I’m sure 
that I learned very shortly, if not almost 
immediately, that there were also — there was also 
an inquiry of that type coming down through the 
regional director. I mean, it’s a standard thing 
that occurred quite frequently in those days. Any 
time something like that came up, we’d try to find 
information and bring it back up to prepare senior 
officials for whatever kinds of questions might 
come. 

(Recess.) 

BY MR. KRAVITZ: 

Q Are you familiar with an RTC official named 
Virginia Lewis-Kingsley? 

A My understanding is she was the director of 
the Tulsa office. I’m not personally acquainted with 
her. 
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Q She was the director of the Tulsa office as 
of when? 

A I believe from the beginning until its — 

I’m not certain of that, but at some point in time. 

The Tulsa office closed in ’92. She was there for 
some or all of the period of time in the Tulsa 
office. 

Q Do you know whether Virginia Lewis-Kingsley 
had any involvement in the decision to advance the 
criminal investigation into the Madison case in 1992? 

A I don’t know. 

Q Do you have any information to indicate 
that political motivations played any role in the 
decision to advance the criminal investigation into 
the Madison case in 1992? 

A I have no reason to believe that there were 
any political motivations involved nor have I read 
anything or learned anything since then that would 
lead me to believe that was the case. 

Q You received a copy of the 1992 referral in 
the Madison case on the day that it went to the U.S. 
Attorney’s office and the FBI; is that correct? 
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A I believe that’s correct, yes. 

Q And the purpose in your receiving a copy of 
the referral at that time was what? 

A We knew it was a sensitive referral. The 
vice president, Jim Thompson, and I had discussed it, 
and Mr. Roelle was aware of it. For that reason, the 
copy was overnighted directly to me at the same time, 

I believe, it was probably overnighted to the U.S. 

Attorney, or delivered. I don’t know how it was 
delivered. 

Q You said that Mr. Roelle knew about the 
referral before the referral actually was submitted. 

A That’s right. 

Q How do you know Mr. Roelle knew about the 
referral in advance? 

A We had a discussion, Mr. Thompson and I. 

At some point I recall discussing it with Mr. Roelle 
and I don’t remember exactly what the timing was, but 
it was very close to the time when the referral was 
completed and sent. And I recall that his 
instructions were handle it in the normal course of 
business the same way you would any other referral. 
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And that was done, and then a copy was delivered to 
me, and I passed the copy on to Mr. Roelle. 

Q How much substantive information about the 
referral that was about to be submitted did you give 
to Mr. Roelle before the time that the referral was 
actually submitted? 

A I don’t recall giving him a lot of 
substantive information. I didn’t have a lot of 
substantive information myself. I knew some of the 
names of the people and some of the circumstances 
that made this particular referral rather sensitive. 

But beyond that — and I would have passed that on to 
Mr. Roelle, but beyond that, I wouldn’t have known 
much of the substance. 

Q Did you tell Mr. Roelle beyond September 2, 

1992 that Governor Clinton, that his name was 
expected to be in the referral? 

A I believe I did or Mr. Thompson did, but my 
recollection is very vague on that. 

Q Vague on which one of you told him or on 
whether Mr. Roelle was told by someone? 

A Mr. Roelle was told by someone. It was 
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probably me. I just don’t recall specifically. 

Q What other names did Mr. Roelle know as 
being likely to be included in the referral before 
the referral was actually made? 

A The McDougals certainly. I don’t recall 
anybody beyond that. 

Q Do you know whether Mr. Roelle told anyone 
else about the referral before the referral was made? 

A I don’t know. 

Q What about after the referral was received 
on September 2, 1992? You testified that after that, 
you gave Mr. Roelle a copy of the referral? 

A That’s correct. 

Q Was it on that day, September 2? 

A It was the day that I received it, and I’m 

not certain exactly when that was, but it was very 
close. 

Q Whatever the day was that you received the 
referral, you gave it to Mr. Roelle? 

A That’s correct. 

Q Did you ever discuss C0004 with Mr. Roelle 
again between that day and the presidential election 
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on November 3, 1992? 

A I don’t recall any — I don’t recall any 
discussions with him during that period, although I 
may have had. 

Q Do you know whether Mr. Roelle briefed 
anyone else in the RTC hierarchy about the referral 
following his receipt of it in early September 1992? 

A I don’t have any personal knowledge that he 
did. 

Q Have you heard that he did? 

A I assume that he did, and I believe he may 
have testified that he has -- that he did, but I have 
no personal knowledge. 

Q You’ve never discussed with Mr. Roelle 
whether he talked to anyone else about the referral? 

A No. 

Q And just so the record is clear, you’re 
referring to Mr. Roelle’s testimony that he talked to 
Mr. Casey about it? 

A That’s correct. 

Q Did you have any conversations with Albert 
Casey about the criminal referral in the Madison case 
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following its submission on September 2, 1992? 

A No. 

Q Was there anyone other than Mr. Roelle 
above you in the RTC hierarchy who also reached out 
to learn about the RTC referral in the Madison case 
after its submission on September 2, to your 
knowledge? 

MR. BRENNER: I’m sorry, could you read 
back the question. 

MR. KRAVITZ: Let me just rephrase it. 

BY MR. KRAVITZ: 

Q You’ve already testified about how 
Mr. Roelle received a copy of the criminal referral 
from you on the day you received it in early 
September 1992. 

Was there anyone else in the RTC hierarchy 
at your level or higher who sought information about 
the criminal referral after its submission on 
September 2, 1992? 

MR. BRENNER: Well, I guess my question 
related to "sought." This was sent to him. I don’t 
know that we’ve clearly established that either 
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Mr. Roelle or Mr. Dudine had sought the information, 
but rather, had received it. 

BY MR. KRAVITZ: 

Q That’s fine. My question was, did anyone 
seek it? 

A I don’t recall anyone who sought it. 

Q Did you give the referral to anyone other 
than Mr. Roelle? 

A During that period of time, no. 

Q During which period? 

A I mean the period immediately after that, I 
did not. It wasn’t until all these investigations 
began that the referral was included with the ’93 
referrals and got into various places. 

Q During the period, September 2, 1992 
through November 3, 1992, Mr. Roelle is the only 
person you gave a copy of the criminal referral to? 

A That’s correct. 

Q Is there anyone else at RTC Washington you 
discussed the referral or the issues mentioned in the 
referral with other than Mr. Roelle during that time 
period? 
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A To the best of my recollection, and 
although I may have discussed it with others, I 
recall having some discussions with Peter Knight, who 
was our director of government relations, mainly in 
the context of the referral being out there and the 
election coming along and concerns we had about 
something becoming public, but that’s about all that 
I recall during that period of time. 

Q You testified previously that you attended 
an RTC conference in January 1993 in Washington, 

D.C.; is that correct? 

A I was there for a brief period of time. I 
didn’t attend the entire conference. 

Q Was this the national criminal coordinators 
conference on January 15, 1993 in Washington, D.C.? 

A I believe that was it. 

Q I’m reading off of this document. I’m 
showing you a multiple page document beginning on 
Bates number CG 0028 going through CG 0034. Take a 
look at that and see if that refreshes your memory as 
to the name of the conference and the date. 

A Yes, that’s the conference. I gave some 
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introductory remarks on the first morning. I don’t 
recall that I went back, but I know I was there 
during the first morning. 

Q What was the purpose of this conference as 
you understood it? 

A Well, the purpose had -- generally, it was 
considered a training conference and a conference — 
this may have been the first time where we had a 
conference that included both legal criminal 
coordinators and investigative criminal 
coordinators. We brought them together, and one of 
the purposes was to promote cooperation in the field 
offices. 

Q Cooperation between legal and - 

A Between legal and investigations, and 
again, begin to standardize some of our procedures. 

Q Was there a perceived need to increase the 
cooperation in the field offices between the legal 
division employees and investigators? 

A I certainly perceived that need. I suspect 
others did as well. 

Q What was the basis for your perception that 
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improved cooperation was needed? 

A My recollection is that we had some 
differences — I don’t want to call them differences 
of opinion - but we had operating procedures in 
place in some offices where investigations was 
operating sort of independently of the legal 
division, and they were all handling their respective 
areas without working together toward a common 
objective. 

For example, in preparing criminal 
referrals, generally, that was the role of the 
investigator, to prepare and distribute a criminal 
referral. However, once the referral was received by 
the Justice Department, and they subpoenaed 
additional records, the legal division would step in 
and work with the Justice Department with the 
subpoena. And the two sides really never got 
together, and it caused some problems. 

I viewed it as mainly a turf issue and felt 
that we needed to work on that so that the legal 
coordinator and the investigator work together prior 
to sending the referral over, so we all appeared to 
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be on the same team when the Justice Department came 
back to us for additional information. 

Q Was the entire conference on January 14th 
and 15th, 1993 focused on improving and increasing 
the level of cooperation between investigators and 
legal division officials at the various field 
offices? 

A No. Again, we viewed it as a training 
conference. I think a good deal of the time was 
spent on criminal restitution issues, how to make 
sure that we got the word out to the sentencing court 
that our institution, the RTC, had suffered damages 
in the context of a criminal case so we could get an 
award of restitution, and then in working to actually 
collect restitution orders that were awarded to the 
RTC. 

Q Wasn’t the question of restitution in 
criminal cases really also a question of improving 
the cooperation between lawyers and investigators and 
ensuring that information that the investigators had 
made it to the court through the lawyers? 

A That’s right. 
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Q And so the restitution issue — the 
training on the issues of restitution, really, was 
part of the overall concept of increasing and 
improving the level of cooperation between lawyers 
and investigators; correct? 

A I think that’s fair. I mean, all of these 
issues demanded input from both investigators and 
lawyers. And to the extent they worked together, we 
were all a lot better off. 

Q And failures in communication between 
investigators and lawyers actually had resulted in 
problems in the RTC’s ability to obtain restitution 
orders in criminal cases? 

A That’s probably fair to say, although I 
don’t know of any specifics, but I’m sure that did 
occur. 

Q Do you know whether Jean Lewis was at the 
conference in D.C. on January 14th and 15th, 1993? 

A I really don’t know that she was there. I 
believe she was there, and this may contain a roster. 

Q Let me start by asking it this way: Do you 
remember seeing Ms. Lewis at the conference, the 
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national criminal coordinators conference January 
14th and 15th, 1993? 

A I had no specific recollection that she was 
there. I believe she would have been there. 

Q You do believe that she would have been 
there? 

A Yes. 

Q Let me show you two pages of this document 
and see if they refresh your recollection. The first 
page, CG 0032, which is part of the schedule for day 
1, January 14, 1993, indicates that from 4:15 p.m. to 
5:30 p.m., Ms. Lewis was on a panel — an open 
discussion panel described as a discussion of 
techniques used to implement the RTC criminal 
coordinator program. Do you see that? 

A Yes. 

Q And also on page CG 0034, where her name is 
listed as an attendee in RTC investigations and what 
appears to be someone’s signature, at least, next to 
her name, do those entries refresh your memory as to 
whether Ms. Lewis was at the conference? 

A Again, I don’t recall her being at the 
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conference, but that would indicate that she was 
there. 

Q To your knowledge, were there discussions 
at this conference on January 14th and 15th, 1993 
regarding legal reviews of criminal referrals before 
the submission of those criminal referrals to the 
Department of Justice? 

A I recall there was a discussion during the 
morning session that I attended where we discussed 
that particular issue, and I believe on that panel 
was Tom Hindes and myself and Carl Campbell was 
there, I know, during this discussion. And I 
certainly left with the view that the attendees — 
that the attendees should have understood that we 
meant that instruction to be a prior review or a 
consultation to improve cooperation and coordination 
between the legal division and the investigators. 

Q Can you show us on this schedule which part 
of the program you’re referring to? 

A My recollection is that it occurred 
sometime in this period, unless it was scheduled 
sometime later on, and I just don’t recall having 
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gone back. One of the objectives of the conference, 
as I recall, was to develop that directive, and I 
think we discussed that on that first morning. 

Q The directive that there be legal input 
into the drafting of criminal referrals? 

A Right. 

Q And your recollection is that this was 
discussed in front of all of the attendees, or at 
least everyone who was present at the conference, 
early in the morning of the first day of the 
conference? 

A That’s my recollection. 

Q Is it your memory that this was a 
conference at which there was just one thing going on 
at a time as opposed to conferences where there’s 
things going on in several different rooms? 

A That’s my recollection, yes. 

Q So if Ms. Lewis was attending the 
conference and was actually at a session on the first 
morning of this conference, she would have been at 
the session at which this was discussed? 

A That’s correct. 
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Q And it’s your understanding that input of 
legal staff in the drafting or review of criminal 
referrals prior to their submission was something 
that was to be done in the field offices following 
this conference, January 14th and 15th, 1993? 

MR. BRENNER: I’m sorry, drafting and 
review are two separate things. 

MR. KRAVITZ: I understand that. 

MR. BRENNER: Which are you referring to? 

MR. KRAVITZ: I’m referring to both. 

THE WITNESS: In my understanding, and my 
recollection of the discussion was that we were -- 
this was a monumental change for some people in the 
organization, people who had been working on these 
things for four years or so and who felt very 
strongly, again, for turf reasons, I believe. 

Nevertheless, preparing criminal referrals 
was the purview of the investigations department. So 
I believe the gist of our discussion was that we 
don’t want this to be a total change in how we 
operate. What we want to achieve here is merely the 
fact that somebody from the legal division gets an 
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opportunity to look at these referrals before they’re 
sent to the Department of Justice. 

I don’t think we discussed at all whether 
or not the legal division should have any input in 
drafting. However, ideally, at least in my view, we 
would probably achieve a better product if, in fact, 
lawyers and investigators worked together in the 
early stages of the criminal referrals. 

I had no anticipation we would make that 
leap as a result of this conference. I would have 
been satisfied if we would at least establish the 
fact that the legal criminal coordinator would be in 
a position to review it before it went over. 

Q And that was an approach that was to go 
into effect immediately upon completion of this 
conference, January 14th and 15th, 1993, that the 
legal criminal coordinator would be given an 
opportunity to review a referral before its 
submission to the Department of Justice? 

A Again, it was my expectation that the 
attendees would go back, and I think there was even a 
statement made probably by me or others that here’s 
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what we want. When you get back to your offices, 
work out among yourselves a procedure that will 
achieve this objective. And my expectation was that 
they would begin working on that immediately, and I 
assumed — I really actually hoped that the directive 
would be signed and put in effect shortly 
thereafter. It obviously took a little bit longer to 
get it signed. 

Q !n other words, at the conference in the 
middle of January 1993, you and others at the top of 
the RTC did not tell people from the field offices 
exactly how it was that they were to achieve legal 
input into the referrals or legal review of the 
referrals, but it was made clear that there was to be 
some legal input in the review of referrals before 
the submission of those referrals to the Department 
of Justice; is that correct? 

A At least in my mind, that was the message. 

Now, 1 understand that this was a conference of the 
criminal coordinators and not the managers in the 
field, and in the field, managers may not implement a 
new procedure such as this until they actually got a 
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formal directive. 

MR. BRENNER: Can we go off the record for 
a second? 

(Recess.) 

BY MR. KRAVITZ: 

Q Mr. Dudine, I’ve handed you a copy of a 
June 17, 1993 memorandum from you, Thomas Hindes, 
James Barker and Jerry Patchan "to all RTC 
investigations department heads, all investigations 
staff, all assistant general counsel, all litigation 
professional liability and complex litigation section 
chiefs and all litigation professional liability and 
complex litigation attorneys, subject: criminal 
referrals." 

Is this the policy directive that you 
testified about previously? 

A That’s correct. 

Q What do you know about whether criminal 
referrals were reviewed by legal division officials 
in the various field offices between the mid- January 
1993 conference you just testified about and the 
publication of the June 17, 1993 policy directive? 
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A How did the various field offices handle 
that after the conference in that time period? 

Q Right. 

A I don’t know. 

Q So it’s fair to say, then, you don’t know 
whether the Kansas City office had any legal division 
review of any criminal referrals that were submitted 
to the Department of Justice during this five-month 
time period between January and June 1993? 

A That’s correct. 

Q You don’t know one way or the other? 

A I don’t know one way or the other. 

Q Do you know whether the Kansas City field 
office submitted any criminal referrals during that 
five-month period in early 1993? 

A I don’t know that either. 

Q Going back to January 1993, what was — why 
was it that you thought that there needed to be legal 
review of criminal referrals prior to the referral 
submission to the Department of Justice? 

A Well, again, as I think I stated before, 
one of my main objectives was to promote cooperation 
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wherever possible between investigations and 
lawyers. 

And also, I know from my own earlier 
experience within the RTC, that in most cases, the 
product is improved when you have a lawyer take a 
look at it and there is some sort of a cooperative 
spirit in terms of putting together a better 
product. 

That, as well as we wanted to make sure 
that good coordination occurred between the legal 
division and the investigative units so that we 
didn’t have criminal cases going off one way that 
someone working on a civil case didn’t know anything 
about. 

Q Had there been complaints from officials of 
the Justice Department or elsewhere about the quality 
of RTC criminal referrals as of the time that this 
conference was held in early 1993 or at the time that 
the policy directive was issued in June 1993? 

A I’m really not aware of any complaints 
about the quality of referrals. The feedback that I 
had been getting was generally that the Justice 
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Department was pleased with the referrals. Every now 
and then, someone would complain about not getting 
referrals at all or not getting enough referrals or 
not getting referrals quickly enough, but I’m not 
aware of anything related to the quality of 
referrals. 

Q What was the purpose of issuing the June 
17, 1993 policy directive on criminal referrals? 

MR. ENDLER: Other than what he’s already 
testified to? 

BY MR. KRAVITZ: 

Q Let me put it to you. What was the purpose 
of putting it in writing, in light of the fact that 
there had already been this conference on the 
subject? 

A As you can see by the number of individuals 
that signed this, we wanted to make sure that we had 
a formal policy from Washington that included 
everybody that worked for the agency. So many of 
these litigation lawyers didn’t necessarily work in 
the general area where criminal referrals would be 
developed. Yet this policy statement made it clear 
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that everybody in the agency was covered by a 
directive to prepare and make criminal referrals any 
time that criminal violations were discovered. 

Q Was the June 17, 1993 policy directive 
effective immediately? 

MR. BRENNER: I believe 1 already asked 

that. 

THE WITNESS: It’s my understanding that it 
was, yes. 

BY MR. KRAVITZ: 

Q And were the directives — were the orders 
included in this directive mandatory? 

A I mean, if you’re referring to the review 
by legal, I believe it says ’’except in rare cases,” 
so that leaves some latitude for exceptional 
situations. But with that qualification, I would say 
we expected this directive to be followed. 

Q Just so the record is accurate, why don’t 
you read into the record that sentence that you were 
just referring to on page 2 of this directive. 

A "Except in rare circumstances, criminal 
referrals shall be reviewed by RTC investigations and 

140 

legal division criminal coordinators (RTC criminal 
coordinators) before they are delivered to the U.S. 

Attorney and the FBI or other investigative agency." 

Q Now, what was contemplated as the rare 
circumstances that could produce an exception to that 
rule? 

A I have no knowledge of the rare 
circumstances. I mean, I’d be speculating. I didn’t 
draft the document, but I suspect that it’s in there 
merely to cover a situation that clearly everybody — 
that may come up, may arise, where everyone involved 
would be in agreement that the referral needed to be 
made quickly and for some reason, the prior review 
couldn’t be accomplished. I don’t think there’s 
anything specific — 

Q In other words, there’s nothing specific 
that was contemplated as a rare circumstance to avoid 
the need of a legal review? 

A To my understanding, no. 

Q Do you know who drafted the June 17, 1993 
policy directive? 

A I’m not certain. I believe a lawyer that 
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works for Carl Gamble, Tracy Whitaker, I believe, 
drafted it, but I’m not certain of that. 

Q Also on page 2 of this document, paragraph 
3, which is entitled "Handling of criminal 
referrals," the directive states "all referrals are 
sensitive and must be handled with appropriate 
confidentiality and care." 

What was the perceived need to include that 
information or that statement in this directive? 

A Again, I did not compose that language. I 
can offer my views on why it might be there. 

Q You signed this; is that correct? 

A Right. 

Q Did you review it before you signed it? 

A I did. 

Q Did you discuss this memorandum with any of 
the other signatories to the memorandum? 

A We didn’t discuss the confidentiality 
aspect of it. I suspect that since the directive was 
intended to apply to maybe outside counsel, other 
contractors who may come into possession of criminal 
referrals, that it was important to reiterate the 
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confidentiality aspects of it, but certainly, those 
who worked in this area were well aware that criminal 
referrals should be held confidential. 

Q Did you ever become aware after June 17, 

1993 as to whether the June 17, 1993 policy directive 
was being followed in the Kansas City field office of 
the RTC? 

A Well, I became aware of the difference of 
opinion, for lack of a better term, at the time the 
nine criminal referrals were being prepared. Prior 
to that, I don’t recall that I became aware of 
anything else. 

Q So in other words, in late September 1993, 
you became aware that there were some problems in the 
implementation of the June 17 policy directive in the 
Kansas City office? 

A That’s right. 

Q What problems did you become aware of at 
that time? 

A It came to my attention that nine criminal 
referrals had been prepared, and the investigative 
unit in the Kansas City office were prepared to send 
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them to the Department of Justice. At some point in 
that process, it came to my attention that a legal 
review had not been conducted or there was some 
misunderstanding about how that legal review was to 
be conducted. 

Q What was the misunderstanding, as you came 
to know about it? 

A The misunderstanding was, I believe, in how 
the policy directive should be read and implemented. 

Again, I think I testified earlier I’m still not 
exactly clear as to whether or not the investigators 
in Kansas City believed that no legal review was 
necessary, or whether they believed — whether it had 
to do with the actual depth of the review. 

Nevertheless, there was a difference of 
opinion that was essentially holding up the process 
of distributing referrals that others in the agency 
had already been notified that were going to be 
delivered to the Justice Department in short order, 
and I believe the fact the Justice Department had 
been notified that they were on the way. We were 
essentially in a period of time where time was 
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important. 

Q How was the difference in opinion resolved? 

A The legal review was conducted. 

Q Who directed that a legal review actually 
be conducted? 

A During that period, Carl Gamble and I had 
discussed with the investigators in the Kansas City 
office the need for applying a policy and getting the 
criminal -- getting the legal review accomplished. 

But during that conversation, we also 
discussed what our views were of how that review 
should be conducted and that it was a consultation 
and not really an approval process. We also 
suggested that it might be in everyone’s interest to 
try and get this review conducted quickly and get the 
referrals distributed to the Justice Department. 

Essentially, the decision on how that 
interaction should take place was left to the people 
in Kansas City to accomplish the review and get the 
referrals turned over to the Justice Department. 

Q Was there any resistance among RTC 
investigators in Kansas City to the idea of a legal 
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review? 

A Well, there was clearly some tension. 

Q Which investigators were you dealing with, 
by the way? 

A We spoke to Mr. Iorio, Mr. Ausen, Jean 
Lewis, perhaps someone else at that time. 1 recall 
those three people particularly. And they were 
resistant to — again, I hesitate to say that to 
permit a legal review to be done, I don’t know 
exactly if that was the resistance or how the legal 
review was intended to be conducted by the criminal 
coordinator in Kansas City. 

Q Tell us what you remember any of those 
investigators from Kansas City saying during these 
conversations about their concerns? 

A I remember — I recall from our 
conversation with them that they felt that the 
information in the referral as it appeared in their 
original draft should go unfettered, as it was 
prepared to go to the Department of Justice. And I 
don’t know whether it was stated during the 
conversation, but it certainly appeared to me that 
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they believed the legal people wanted to edit some of 
the information in the referrals before sending it 
on. 

Q What was the response of the investigators 
when you told them that what you contemplated 
happening was the lawyers simply reviewing but not 
dictating to the investigators what the final product 
would be? 

A Well, Mr. Iorio indicated that they would 
get that accomplished, and they would try to get it 
accomplished in as short a period of time as 
possible, and that the referrals would be sent to the 
Justice Department as soon as they could get that 
accomplished, and that was pretty much the end of 
that conversation. 

Q Did any of the investigators in the Kansas 
City office during these conversations in late 
September 1993 express any surprise that the June 17, 

1993 policy directive was in effect? 

A I know in my discussions with Mr. Iorio 
that he seemed to believe that the policy didn’t 
quite mean exactly what I thought it meant. He also 
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seemed to refer on occasion to a September document 
that apparently was a draft expansion of the policy 
that was never put into place. 

But I can’t honestly say I truly understand 
how Mr. Iorio viewed the implication of the policy. 

In my conversation with him, I merely — Mr. Gamble 
and I merely said look, this is the policy. We have 
to get the legal review done. 

Q What did Mr. Iorio say in late September 
1993 that indicated to you that he had a different 
interpretation than you did of what the June 17, 1993 
policy directive meant? 

A It seemed to me that Mr. Iorio thought that 
the policy meant something other than just a review 
and consultation. 

Q In other words, he thought that it meant 
more than that? 

A More like an approval. 

Q And just so the record — 

A Or at least he was ~ my impression from 
what Mr. Iorio was telling me was that someone on the 
legal side in Kansas City was telling him that the 

148 

policy meant something more than what I thought it 
meant. 

Q And what was the September — the draft of 
the September document that Mr. Iorio referred to? 

A There was apparently a draft document in 
September that was never signed. It was circulated 
and it was, according to Mr. Iorio, was being held 
out in the Kansas City office as an official policy, 
and I’m not that familiar with it, although I believe 
it may have gone into a little bit more depth about 
the legal review. It was not an official policy. It 
was never issued. 

MR. BRENNER: If we can go off the record, 
let me check on the room. 

(Discussion off the record.) 

(Recess.) 

BY MR. KRAVITZ: 

Q Before we broke, we were talking about 
conversations that you and others in Washington had 
with investigators in the Kansas City office in late 
September 1993 regarding the scope of any legal 
review that might occur of the nine criminal 
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referrals that had been drafted by investigators in 
the Kansas City office. And you’ve testified about 
comments that Mr. Iorio made during these 
conversations that you had. 

Did Ms. Lewis say anything during any of 
these conversations about her interpretation or 
understanding of the legal review contemplated by the 
June 17, 1993 policy directive? 

A I don’t recall discussing that with her. 

Those discussions were with Mr. Iorio. 

Q Was anyone else on the telephone with 
Mr. Iorio? 

A We had a couple of discussions about the 
legal review. I believe some discussion occurred 
during the conference call when Ms. Lewis was 
present, but I don’t recall that we went into the 
application of the policy so much during that 
conversation. 

Q Did you have any conversations during the 
time period, late September 1993 with any members of 
the legal division in the Kansas City field office 
about the scope of any legal review of these 
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referrals? 

A I don’t recall any conversations. I have 
seen an E-mail from Julie Yanda indicating there was 
a conversation between she and I. I really don’t 
recall that conversation. What I recall is that Carl 
Gamble was communicating to the lawyers. I was 
communicating with Iorio. Carl and I were then 
communicating together in Washington, and that’s 
generally the way that communication occurred. 

Q Is the legal review that ultimately was 
conducted on these nine criminal referrals in the 
fall of 1993 the type of legal review that was 
contemplated by the June 17, 1993 policy directive? 

A In my view, no. Again, talking ideally, 
there would be more of a little bit more deliberation 
between the lawyers and the investigators prior to 
actually preparing the referrals, realizing that 
we’re probably not dealing in ideals here. I would 
expect it’s some type of a verbal review where 
suggestions might have been made one way or the 
other. Those suggestions are hopefully incorporated 
or rejected for whatever reason, for good reason, but 


2463 


151 

1 not a review that culminated in a separate document. 

2 Q But I believe you said — so I guess just 

3 to summarize, in your opinion, the legal review was 

4 not ideal for a couple of reasons. One, you thought 

5 that the review ordinarily would have been oral 

6 rather than written. And two, you wished that there 

7 had been more collaboration between the investigators 

8 and the lawyers in terms of the final product? 

9 A I’m speaking generally on how that review 

10 ought to take place, in my view. 

11 Q What’s your understanding as to how much 

12 consideration the investigators gave to the legal 

13 review before the investigators sent the referrals on 

14 to the Department of Justice in September 1993? 

15 A I believe that the referrals were sent 

16 without any changes made as a result of the review. 

17 Q To your knowledge, were the referrals sent 

18 to the Department of Justice the same day that the 

19 legal review was provided to the investigators? 

20 A I’m not certain exactly of the time frame, 

21 but it was close. It may have been the same day. 

22 Q Do you know whether there was a meeting or 
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1 any discussion of the suggestions contained in the 

2 legal review between the lawyers and the 

3 investigators before the referrals were actually sent 

4 to the Department of Justice? 

5 A I can’t say that I know specifically that 

6 that occurred. 

7 Q But that’s something that you certainly 

8 would have — you contemplated occurring as a result 

9 of the June 1993 policy directive? 

\ 10 A That’s correct. 

1 1 Q Now, you testified earlier that in late 

12 October of 1992 - and I’m sorry to jump around, but 

13 to go back almost a year now, late October 1992 - 

14 you learned that agents at FBI headquarters here in 

15 Washington had reviewed the first criminal referral 

16 in the Madison case, C0004. 

17 What did you learn about the review that 

18 FBI agents at headquarters had conducted? 

19 A I learned very little, other than obviously 

20 they had looked at the referral. The contact took 

21 place at FBI headquarters. And we had generally, as 

22 I recall, a get-acquainted meeting with some new 
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people who had come into the FBI and a comment on the 
way out or someone said something like we’ve looked 
at that referral, and that was about the end of it. 

Q Did the meeting that you attended at FBI 
headquarters have anything to do with Madison? 

A Not at all. 

Q This was just a side comment? 

A That’s right. 

Q Do you remember who made the comment? 

A I don’t remember who made the comment. I 
believe Ron Dick was at the meeting. 

Q Who’s he? 

A At the time he was the chief of financial 
crimes, white collar crime. 

Q In the FBI? 

A Yes. 

Q Did Mr. Dick say anything to you about any 
teletypes that the FBI headquarters had received from 
FBI Little Rock field office relating to the 1992 
criminal referral? 

A No. The only comment was very simply we’ve 
looked at or we’ve seen the Madison referral, and it 
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was like on the way out, and I didn’t follow up on 
it. I assumed if they wanted to talk about it, that 
something would be set up later on. It never was. 

Q Do you have any information as to how it 
came to be that FBI headquarters was looking at — 
agents at FBI headquarters were looking at the 1992 
referral in October 1992? 

A No. 

Q Do you have any knowledge of Justice 
Department involvement — and when I say "Justice 
Department," I mean main Justice Department -- in 
handling criminal referrals in the late fall of 1992? 

A At the time I had no knowledge of whether 
or not main Justice was handling those referrals. 

Well, subsequently in listening to testimony and 
reviewing things, I’ve become aware that, in fact, 
the referral sort of spent some time in Washington. 

Q You testified earlier that you were not 
surprised when you learned that the 1992 criminal 
referral was declined the next year by the United 
States Attorney’s office in Little Rock. Why was it 
you were not surprised when you learned that referral 
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C0004 was declined? 

A Well, most referrals are declined 
ultimately. This particular referral obviously 
involved some people who had already been tried and 
acquitted for similar transactions, violations. I 
was not surprised. 

Q So although you believed that C0004 met the 
RTC’s standards for making a criminal referral, you 
recognized that there were weaknesses in the referral 
in terms of its attractiveness to prosecutors? 

A Well, I wouldn’t say that. Weaknesses in 
the referrals sometimes can be strengths to the 
Justice Department. The referral contains 
information that certainly may be a piece of a 
puzzle, but one that the Justice Department gets a 
look at, and it makes perfect sense and it was 
exactly the piece that was missing. 

Q You recognized there were legitimate 
issues ~ or there were issues raised by the 1 992 
referral that could provide legitimate reasons for 
the referrals declination by the United States 
Attorney’s office as you’ve already mentioned? 
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A When put together with whatever additional 
information they had, sure. 

Q Just to go back to one point that you were 
testifying about a minute ago, I believe you 
testified this morning that as of October 1993, you 
had never seen a written legal review in another 
matter regarding another criminal referral; is that 
correct — let me rephrase the question. 

I believe you testified that the written 
legal review that you saw in October 1993 coming out 
of the PLS in Kansas City was the first legal review 
that was written that came to your attention; is that 
correct? 

A To the best of my recollection, that’s 
true, but normally, I don’t review closed matters. 

Q So you’re not testifying that you know that 
that is the only legal review that’s ever been put in 
writing? 

A No. 

Q And to your knowledge, is there any rule 
that prohibits making legal reviews written? 

A No. 
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Q You were asked about an E-mail message — 
this morning, you were asked about an E-mail message 
that referred to certain investigators in the RTC’s 
Kansas City office being given three days off as a 
result of their work in the Madison case. Do you 
remember that E-mail that you were shown this 
morning? 

A Was I shown an E-mail? I remember the 
discussion. I’m sorry. It’s a long time ago. 

MR. BRENNER: It was an E-mail. 

THE WITNESS: Okay. 

MR. BRENNER: The point that may jog your 
memory on it is "this stinks." 

THE WITNESS: Okay, if it was in that. The 
part I remember from that E-mail was the commendation 
letter. 

BY MR. KRAVITZ: 

Q It was all part of the "this stinks" 
conversation. Were you involved in the decision to 
give those Kansas City investigators three days off 
as some kind of benefit or award for their past work? 

A This was in 1993; right? 
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Q I believe so. 

A No, I was not. 

Q Now, you testified earlier about briefings 
that you attended in early 1994 following the arrival 
at the RTC of Jack Ryan and Ellen Kulka. And 
specifically, you testified about briefings on the 
Madison case, and I believe you testified that April 
Breslaw was involved in some of these briefings; is 
that correct? 

A April Breslaw was involved in some meetings 
in early 1994. I don’t recall exactly which ones, 
whether she was involved in the early meetings or 
not. 

Q But she was present at meetings on the 
Madison case that also included you and Mr. Ryan 
and/or Ms. Kulka? 

A I recall — the best of my recollection is 
she attended some briefings when Ms. Kulka was 
there. I’m not at all certain about whether or not 
she attended the Ryan briefings. I would suspect 
not. 

Q To your knowledge, did either Mr. Ryan or 
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Ms. Kulka ever instruct Ms. Breslaw or anyone else, 
for that matter, to pressure investigators in the 
Kansas City field office to conclude that the 
Whitewater Development Corporation had caused no loss 
to Madison? 

MR. BRENNER: I’m sorry, can you just read 
back the question. I didn’t hear the second part of 
it. 

(The reporter read the record as requested.) 

THE WITNESS: Not to my knowledge, no. 

BY MR. KRAVITZ: 

Q You testified earlier that you thought that 
Ms. Lewis, Mr. Ausen and Mr. Iorio did a good job 
putting together facts in the Madison case, and that 
you thought they did a good job up until the time 
that you learned that Ms. Lewis had turned over 
documents to Representative Leach in the spring of 
1994. 

How did your learning that Ms. Lewis had 
turned over documents to Mr. Leach in the spring of 
1994 affect your opinion of the job that Ms. Lewis 
did in the Madison case? 
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A Clearly, I viewed that as an unauthorized 
release of confidential information. I would have — 
if Ms. Lewis had serious concerns about the way the 
Madison matter was being handled, I believe she 
should have made those concerns known within the 
agency first. After that disclosure, I had to 
question her other motives throughout the 
investigation. 

Q To your knowledge, had Ms. Lewis raised 
concerns about the way the investigation was being 
handled within the RTC before the time that she 
provided those documents to Mr. Leach in the spring 
of 1994 as you would have expected her to do? 

A She did not raise anything directly to me, 
that I recall. 

Q Are you the person in Washington that 
Ms. Lewis would normally have raised her concerns 
with? 

A Well, I would expect so. Clearly, I was 
aware that there were some — in March of ’94, the 
Agency Completion Act had come into play, and we had 
a changeover in personnel. All of that had caused 
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quite a bit of — a good deal of change throughout 
the organization, and I believe it was probably 
during that period that some people felt that things 
were being handled differently, as to be expected, 
they were. There were major changes in the 
organization during that period of time. 

Q What did Ms. Lewis’s turning over these 
documents to Mr. Leach make you think about what her 
motivations might have been throughout the 
investigation? 

A Well, I had mixed feelings. While I felt 
that -- I seriously felt that she would not and had 
not leaked any information to the press in order to 
get publicity for the case, the result, of course, 
was the same when Mr. Leach released a lot of that 
information. 

From that point forward, it was impossible 
to support the credibility of the investigative unit 
in Kansas City with the hierarchy in Washington, who 
I was now reporting to, Ms. Kulka and others. 

Q What do you mean by that? 

A I mean that clearly the credibility of the 
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Kansas City unit demonstrated as being something 
other than an agency. 

Q Did that go just for Ms. Lewis or for 
Mr. Iorio and Mr. Ausen as well? 

A I think it extended throughout the unit. 

Q Did you ever discuss with Ms. Lewis why it 
was that she gave documents to Representative Leach? 

A No. 

Q Did you ever discuss with anyone in the 
Kansas City office why it was that those documents 
were provided to Mr. Leach in an unauthorized way? 

A I know I had speculated probably on 
occasion about why she might do something like that, 
but I don’t recall any real substantive discussions 
with anyone. 

Q What were some of the speculations that you 
made? 

A Well, I believe that she felt that there 
was some attempt — and I believe she felt this way, 
although I haven’t seen her testimony — that there 
was some attempt by Washington, maybe the Washington 
office, to delay or not to forward any of the 
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1 criminal investigation based on those referrals. She 

2 felt maybe now it would be to provide -- as a whistle 

3 blower kind of a thing to Congress, and in so doing, 

4 she provided information to Mr. Leach. 

5 Q Do you know of any effort by RTC Washington 

6 to delay or otherwise interfere with the criminal 

7 investigation in the Madison case? 

8 A No. 

9 Q Is it conceivable to you that any such 

10 effort could have been made without your knowing 

1 1 about it in light of your position? 

12 A Is it conceivable? I suppose it’s 

13 conceivable. 

14 Q How likely is it? 

15 A Not likely. 

16 Q Now, Ms. Lewis had been removed from the 

17 Madison case back in November of 1993; is that 

18 correct? 

19 A I believe that’s correct, yes. 

20 Q And to your knowledge, was Ms. Lewis’s 

21 removal from the Madison case related in any way to 

22 suspicions that she had been involved in leaking 
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1 information to the press before her removal? 

2 A No. 

3 Q Were you — there had been leaks to the 

4 press about the Madison case as of November 1993; 

5 correct? 

6 A Well, I recall the date as sometime in late 

7 November - I’m not exactly sure - but I believe 

8 there was a story in The Washington Post that came 

9 out in the end of November. It may have been 

10 November 30th, something like that. 

1 1 Q But there had been press inquiries before 

12 that time; right? 

13 A That’s right. 

14 Q And wasn’t it generally assumed, at least, 

15 that the press inquiries themselves were the result 

16 of at least general leaks from within the RTC? 

17 A Some people may have assumed that. 

18 Q Did you assume that? 

19 A I tried to keep an open mind on that, 

20 knowing that there were other people who had 

21 information, for example, former Assistant U.S. 

22 Attorneys who had worked on the first referral, lots 
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of people in the Justice Department. So there were a 
population of people who could have leaked that 
information earlier in the fall. 

Q In other words, you believe someone had 
leaked information earlier in the fall of 1993 about 
the fact that new referrals were on their way. You 
just didn’t know whether the person or people who had 
leaked that information were RTC people? 

A About whether new referrals were on the 
way, I’m not sure. But certainly about some of the 
information that was the subject of those referrals. 

And again, I don’t recall seeing a story that 
actually mentioned the new referrals until sometime 
late in November. 

Q Were you concerned as of November 1993 that 
leaks were coming out of the RTC Kansas City field 
office? 

A We were concerned about the leaks. 

Certainly other people in the agency were very 
concerned and probably believed more than I that they 
were coming out of the Kansas City office. 

Q Who was that? 
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A Ms. Kulka, others in the legal division, 

Mr. Hindes, Mr. Gavrellian. 

Q Was anything done from Washington in 
response to these leaks and the article that you’ve 
referred to that came out in late November 1993? 

A We had a meeting, I recall, with the 
Inspector General or the Deputy Inspector General at 
one point in early ’94, I believe. It might have 
been late ’93. And Peter Knight and myself and I 
think Ken Donohue from my office discussed the fact 
that there were potentially some leaks and whether or 
not it made any sense to try to conduct -- have the 
Inspector General conduct an investigation. The 
general view there was that probably it would not be 
productive. 

Q In terms of trying to determine who had 
leaked the information? 

A Right. 

Q As a general matter, how do leaks affect 
ongoing RTC investigations? 

A Again, it can be very devastating, 
certainly in a civil case. 
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Q How so? 

A Because strategy, information about our 
legal strategies, people that we’re targeting, all 
that stuff could be leaked to the other side and give 
them an advantage. I think that, though, throughout 
the history of the RTC, it’s been very rare where 
we’ve encountered those kinds of situations. Leaks 
of criminal referrals have been almost nonexistent in 
the five or six years we’ve been in business. 

Q You testified earlier about the Madison 
task force and its creation in early 1994 and a rule 
that was at least temporarily put into effect by 
Ms. Kulka requiring that only people from ~ lawyers 
from the Washington office have direct contact with 
the Office of Independent Counsel; is that correct? 

A That’s correct. 

Q And I believe you testified that this was 
certainly a departure from normal RTC procedures; 
right, to limit the opportunity of investigators in 
field offices to have direct contact with 
prosecutors? 

A That’s true. Clearly, this was the only 
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case where we were working with an independent 
counsel or independent prosecutor. 

Q In your opinion, was — let me rephrase 
that. 

To your knowledge, was this rule 
prohibiting direct contact by RTC field investigators 
in Kansas City with officials of the Independent 
Counsel’s office intended in any way to hinder the 
investigation of the Independent Counsel? 

A No, I don’t believe it was. 

Q And is it accurate that when problems were 
identified with this new rule that it was changed, so 
to speak, to make made it easier for the independent 
counsel’s office to obtain the information it needed? 

A That’s correct. 

Q Now, on the subject of problems that arose 
in the production of documents by the RTC to the FBI 
in the fall of 1993 relating to the Madison case, did 
you ever become aware that investigators in the 
Kansas City office had failed to notify PLS attorneys 
who were actually dealing with the FBI that 
investigators had certain documents responsive to 
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Justice Department subpoenas or grand jury subpoenas? 

A Well, I believe I was aware of generally 
that kind of a problem. Again, I viewed that problem 
at that time as one of communication and logistics 
because the investigators and their documents were 
downtown, and lawyers were out in Overland Park, and 
I believe at that time the subpoenas were going to 
Overland Park and without very good communication, 
across long distances, those kinds of things can very 
easily occur. 

Q These are two offices in Kansas City? 

A Right. 

Q How were those difficulties resolved? 

A Well, Ken Donohue from my office visited 
Kansas City, along with Mr. Mackay with the Justice 
Department, a couple of other people from the Justice 
Department, the FBI, representatives from Little 
Rock, the legal people and the investigators in 
Kansas City and they worked out, as I understand it, 
a procedure or protocol whereby those kinds of 
problems would be eliminated, and the FBI could be 
assured of prompt production of documents. 
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MR. KRAVITZ: That’s all I have. Thank you 
for spending so much time. 

EXAMINATION 

BY MR. BRENNER: 

Q You stated that you had to reevaluate 
Ms. Kulka’s performance in light of the documents she 
gave to Congressman Leach? 

MR. ENDLER: You mean Ms. Lewis. 

MR. BRENNER: Ms. Lewis, I’m sorry. 

THE WITNESS: Yes. 

MR. BRENNER: Can we strike that. 

MR. KRAVITZ: Do you want to start over? 

MR. BRENNER: Let’s start over. 

BY MR. BRENNER: 

Q You stated you had to reevaluate 
Ms. Lewis’s performance in the Madison case in light 
of the documents she produced to Congressman Leach. 

A I believe I stated something like that, 

yes. 

Q During the time of the investigation into 
Madison and the time of the referral C0004 and the 
nine other referrals, you looked into her performance 
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and found that it was up to the standards of the RTC, 
as you viewed them? 

A That’s correct. 

Q So it wasn’t until after her work on 
Madison and preparing the criminal referrals was 
complete that you had to reevaluate her performance? 

A I don’t think "reevaluating performance" is 
the right way to put it, if that’s the way I would 
put it. I think the reevaluation went more to 
potentially her conduct and motives in this 
particular case. But her performance, from 
everything I can tell, was fine. 

Q When you say her motives, do you mean her 
motives in conducting an investigation into Madison 
in the first place, or her motives in contacting 
Congressman Leach? 

A Her motives in contacting Congressman 
Leach. Actually, I have no reason to believe ~ I 
have not learned anything that would lead me to 
believe that her motives in developing the criminal 
referrals were other than just to follow the facts 
and do the job. 
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Q Would you say it’s fair to say that after 
Ms. Lewis put in a lot of time and effort into 
investigating Madison and the related parties, she 
would have cause to be concerned over the drastic 
changes that were made in RTC internal procedures? 

And I could go further if you want. 

A I believe that she probably believed or was 
concerned about some of the changes and their effect 
on the way the Kansas City office had been doing 
business. 

Q Do you think those concerns were 
reasonable? 

MR. KRAVITZ: If she had them. 

MR. BRENNER: If she had them, absolutely. 

THE WITNESS: Well, I mean, from where I 
sit, I don’t think they were necessarily 
unreasonable, but I can understand how someone might 
have those concerns. 

BY MR. BRENNER: 

Q When you talked about Ms. Lewis’s contacts 
with Congressman Leach and you stated that she had 
some concerns about the RTC’s changes in dealing with 
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this investigation and these referrals, wasn’t she 
primarily concerned with the handling not internally 
within the RTC, but externally at the Department of 
Justice with the referrals? 

A I don’t know exactly what her concerns 
were. 

Q Were you aware — you stated that the 
referrals "spent some time in Washington" when 
talking with Mr. Kravitz. And Ms. Lewis was, during 
that time, trying to track the referrals; isn’t that 
correct? 

A That’s correct. I believe I stated I 
learned later on that the referral had come to 
Washington and spent some time there before it was 
ultimately declined. 

Q So the combination of the constant movement 
of the referrals from one group to another group 
within the Department of Justice combined with the 
changes and procedure at the RTC could reasonably 
give Ms. Lewis, as you perceive it, cause to be 
concerned that there may be some shenanigans going on 
in Washington? 
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A I hesitate to say — again, I believe I can 
understand how she might have those concerns. From 
my point of view from having experienced changes in 
Washington, changes in agencies over time, you would 
expect, I believe, some kind of turbulence, and I 
don’t have the perspective coming from Kansas City, 
so it’s difficult for me to put myself in her 
position. 

Q You spent a great deal of time talking 
about how the priorities with regard to criminal 
referrals were handled in 1990 and 1991, and there 
was discussion of the newspaper article that 
occurred, which prompted a similar investigation of 
the Madison referrals. Any new information on a case 
would cause an investigator to reevaluate their 
priorities, wouldn’t they? 

MR. KRAVITZ: Are you suggesting that the 
newspaper article was new information? 

MR. BRENNER: I’m suggesting that 
heightened public scrutiny with regard to the Madison 
Guaranty Bank and its downfall is a piece of new 
information, just as when an investigator talks to 
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somebody from the civil side and someone from the 
civil side says you may want to look into X, Y or Z, 
that those are all sorts of new information that 
would cause someone to reevaluate, if not change, the 
priorities. 

THE WITNESS: I would agree with that. I 
think that while it may not have been actually new 
information, it was new information to the agency in 
the sense that again, this was an institution that 
was taken over, taken down in early ’89, and we had 
not as thorough a knowledge in one institution as we 
would have had later on in another institution, an 
institution we actually investigated. 

BY MR. BRENNER: 

Q Some of the priorities mentioned in the 
December 1991 memo about how to prioritize within 
Arkansas the investigations were responding to FBI 
requests which took great priority, the geography of 
the certain banks and perhaps common players in 
between the banks in terms of the investigation. 

I’m just trying to determine where 
heightened public scrutiny would come into play, and 
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would that be a significant factor - would the RTC 
want to answer questions to the public about their 
investigations. 

A Sure. 

Q So it would be reasonable to change 
priorities in terms of investigations in order to 
answer questions about the RTC’s investigations? 

A I view it to be as legitimate, yes. 

Q When somebody — with this particular memo 
S/AT 0050, the December 1991 memo, certainly the 
priorities mentioned in that memo aren’t written in 
stone, are they? 

A You’re referring to the memo that was 
prepared by Jean Lewis? 

Q Yes. 

A Again, those priorities are pretty much 
left up to the people in the field offices, and they 
have a good deal of latitude, I think, to set 
priorities, particularly -- again in the criminal 
context, where you have a very long statute of 
limitations, so you don’t have the constraints that 
you would have with the shorter civil stuff. 
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Q Ms. Lewis at this time, as you understand 
it, was just setting priorities for investigations of 
Arkansas institutions? 

A My understanding, from reading that memo, 
and I believe I’ve learned that she was assigned to, 

Arkansas institutions at that time. 

MR. BRENNER: If I may get a point of 
clarification, the S/AT 0050 memo came from Andy 
Tomback’s files? 

BY MR. BRENNER: 

Q Could you explain why Andrew Tomback would 
possibly have a memo from Jean Lewis from December of 
1991 in his files many years later? 

A I can’t explain that. 

Q Could you explain why he would offer to the 
RTC IG the opportunity to go and search the offices 
of the three RTC IG investigation officials that were 
placed on administrative leave? 

MR. ENDLER: I think you already asked 

that. 

MR. BRENNER: I did, but I wanted to bring 
it back into the fold. 
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THE WITNESS: No, I don’t know why. 

BY MR. BRENNER: 

Q Would Ms. Lewis alone have made the 
decision to move Madison up on the schedule of 
investigations? 

A I don’t believe so, no. 

Q You stated that you had given a copy of the 
second referrals, I believe, to Mr. Roelle — am I 
pronouncing his name properly? 

MR. KRAVITZ: Roelle. 

THE WITNESS: The second set of referrals? 

BY MR. BRENNER: 

Q Yes. 

A I did not. 

Q Did you give him a copy of the first 
referral? 

A The first referral I did. 

Q Did you have any discussions with 
Mr. Roelle where he mentioned to you, after looking 
at the referral, that the current President may be 
considered more than just a witness if they 
investigated further into the referral? 
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A No. 

Q Would it surprise you if Mr. Roelle made 
that statement? 

A Yes, it would. 

Q And why is that? 

A Because, to my knowledge, he didn’t have 
the knowledge — and he’s an experienced bank 
regulator — I don’t believe he would discern from 
that referral that that would be a likely outcome. 

Q You spent some time this afternoon — and 
I’m coming close to the end - discussing the new 
procedure in terms of preparing a legal review. And 
you stated that when you had formulated this policy 
or been involved in the formulation of this policy, 
that you had not anticipated or expected that the 
legal review would be written? 

A I think that’s true, yes. 

Q And you stated that this was the only legal 
review that was written that you had seen? 

A To my knowledge, yes. 

Q Did you speak to Glion Curtis at any point 
about this legal review? 
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A The only conversation 1 recall having with 
Glion Curtis was in the context of that Wednesday 
meeting that I believe I testified to in speaking to 
Mr. Roelle. Glion Curtis was there at the time, and 
it was merely kind of an update on where we were and 
that the legal review was being conducted or would be 
conducted, only in that context. 

Q Would it surprise you if Mr. Curtis had 
stated that this was the only written legal review he 
had seen? 

A Yes, that would surprise me. 

Q You talked about Mr. lorio’s concern over 
the role of the legal review and his belief that 
there would be an approval required before the 
referrals were sent out. Is that an accurate 
statement? 

A I’m drawing from my impression of my 
conversation with Mr. Iorio. I don’t know that he 
actually said that, but he - certainly, my 
impression of his view was that the legal division 
intended to take a much deeper look into the matter 
than he felt they should take. 
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Q Would that — if his perception were the 
truth, would that be part of the whole territorial 
problem that you talked about? 

A Certainly could be. 

Q So would the reaction he had -- believing 
what you believe he believed, would that reaction be 
reasonable? 

A I don’t know about reasonable. Again, I’m 
trying to get people to work together rather than 
defend a turf all the time, yet it seems that these 
turf issues continually come up. I wouldn’t say 
reasonable, but again, I can understand, from the 
standpoint of protecting turf, why he might feel that 
way. 

Q You talked about how press leaks affect 
ongoing RTC investigations. What ongoing 
investigations were there with regard to Madison at 
the time of the leaks? 

MR. KRAVITZ: Are you talking about 
November 1993? 

MR. BRENNER: November 1993. 

THE WITNESS: There were no ongoing civil 
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matters in November of 1993. 

BY MR. BRENNER: 

Q So any of the leaks that had a tendency to 
cause great concern in the Washington office with 
regard to civil matters wouldn’t be applicable in the 
Madison case? 

A At that point in time, no. 

Q In terms of the gag rule or barrier that 
was set up between investigators and the special 
counsel, the Independent Counsel, that rule didn’t 
last long; is that correct? 

A My recollection is it did not last very 
long. 

Q And Mr. Kravitz talked to you about the 
intention of the gag rule, which was so that there 
would be a central point through which communications 
focused; correct? 

A Yes. 

Q But you also stated earlier that Ms. Lewis 
was the one who knew the most about the Madison 
Guaranty referrals? 

A That’s correct. 
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Q So the reality of the gag rule was that the 
person at the RTC who had the most information to 
provide to the Independent Counsel was being 
foreclosed from talking to the Independent Counsel 
directly? 

A I don’t think that’s exactly true. I think 
that there was always an intent to allow Ms. Lewis to 
communicate with the Independent Counsel. What the 
rule was intended to do was make sure that those 
initial contacts occurred with the task force lawyer 
prior to her making the contact with the Independent 
Counsel. 

Q You talked earlier about whether or not 
anybody in Washington, I believe Ms. Kulka and 
Mr. Ryan in particular, had instructed April Breslaw 
to essentially relay the message that they want a 
finding that Whitewater Development Corporation did 
not cause a loss to Madison, and you stated that you 
believed nobody in Washington relayed that message? 

A I state that I had no personal knowledge of 
a message like that being relayed to Ms. Breslaw by 
Mr. Ryan or by anybody else. 
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Q But that doesn’t mean, necessarily, that 
that message didn’t occur? 

A No. 

MR. BRENNER: I have no questions for now. 

MR. KRAVITZ: I just have two points of 
clarification, and I don’t think it’s going to raise 
anything else. 

EXAMINATION 

BY MR. KRAVITZ: 

Q You were asked whether in November of 1993, 
at the time of the leaks to the press, there was any 
ongoing civil investigation in the Madison case, and 
I believe your answer was no at that time; is that 
correct? 

A Yes. 

Q The civil investigation in the Madison 
case, however, started again in January of 1994; 
correct? 

A Correct. 

Q And was subject to any damage that could 
have been caused by the leaks in November 1993; 
correct? 
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A Potentially. 

Q And of course, there was a criminal 
investigation going on in November of 1993 at the 
time of the leaks, wasn’t there? 

A November ’93, the referrals had been made. 

I don’t know to what extent a criminal investigation 
had been started up again. 

Q Well, this was the time that Mr. Mackay was 
out in the - 

A I’m just not certain — it was November, I 
believe. You’re right. 

Q So Mr. Mackay was out in Kansas City 
meeting with -- 

A In November of ’93, that’s correct. 

Q — with criminal investigators in the field 
office and there was a criminal investigation 
ongoing? 

A There was certainly document production 
underway, yes. 

Q Now, you were asked some questions about 
changing priorities — changing RTC priorities as a 
result of press interest in a certain - or public 
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interest as a result of press stories in a certain 
failed financial institution, and I believe you 
testified that as a general matter, it might be 
reasonable for the RTC to advance an investigation of 
a certain failed financial institution, if necessary, 
to answer questions about RTC investigations. 

You’ve also testified earlier today that 
you have no information about how it was, in fact, 
that the Madison — that the criminal investigation 
of the Madison case was actually advanced in 1992; is 
that correct? 

A Well, let me respond this way. If I 
responded as you suggested earlier, I didn’t mean to 
give the impression that it was legitimate to change 
priorities merely to answer questions. I meant to 
say that the priorities could be changed based on new 
information or information that came to our attention 
that then when served as a lead, one began to follow 
that lead and additional information fell into 
place. So I’m not exactly suggesting — 

Q I wanted to make sure that the record is 
clear, that you are not suggesting in light of the 
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limitations on your understanding as to how the 
decision to advance the Madison criminal 
investigation was made, that it was reasonable to 
advance the Madison investigation from whenever it 
was scheduled to earlier in 1992. I just wanted to 
make sure you weren’t making that suggestion. I 
don’t think you were, but I wanted to make sure the 
record was clear. 

A Can you repeat that. 

Q Don’t even bother repeating it. Let me try 
to rephrase it. 

I want to make sure that the record is 
clear that you are not stating an opinion that it was 
reasonable for the criminal investigation in the 
Madison case to be advanced as it was in 1992 in 
light of the fact that you’ve already testified you 
don’t know anything about why that investigation was 
advanced. 

A No. I guess what I’m trying to say — what 
I tried to say was any similar situation where new 
information would come to our attention from any 
source that would then lead to a fact pattern that 
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eventually could lead to another criminal referral or 
some sort of a claim that we didn’t think we had 
available to us could eventually lead a field manager 
to change priorities, and that’s all I was trying to 
say. 

Q So as a general matter, it can be 
reasonable to consider new information that might 
appear in a news article or elsewhere, but as a 
specific matter, you state no opinion as to the 
reasonableness of advancing the criminal 
investigation in the Madison case in 1992; is that 
correct? 

A That’s fair, yes. 

MR. KRAVITZ: Thank you. 

EXAMINATION 

BY MR. BRENNER: 

Q Did you think it was reasonable to advance 
the 1992 Madison criminal investigation? 

A Well, again, those decisions are within the 
purview of the local managers. 

Q As head of investigations, you didn’t think 
it was unreasonable? 
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A I did not think it was unreasonable, nor 
really was it my role at that point to interject 
myself into those decisions. 

Q And just for the record, you stated that 
you do not believe that advancing Madison or 
investigating Madison was in any way politically 
motivated by the RTC? 

A I have no reason to believe it was 
politically motivated. 

Q What exactly was the nature of the civil 
start-up in 1994 with regard to Madison? 

A Well, the RTC Completion Act revived the 
civil statutes that had expired in some of those 
earlier thrift institutions. They were revived to 
the extent we could prove fraud or intentional 
misconduct. 

Q But hadn’t the determination already been 
made that there was no officer insurance liability 
and so basically, even if you were pursuing an 
investigation, you didn’t expect to get money from 
it? 

A I think a review of the prior 
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recommendations and investigation would indicate that 
the people making those recommendations at that time 
felt there were no or very little recovery potential 
in the directors and officers, that’s correct. 

Q And you stated one of the primary goals of 
the RTC is to recover a civil award? 

A That’s correct. 

Q A civil review in 1994 of Madison would not 
have furthered the goal of the RTC in terms of 
fundraising? 

A Again, this was an institution that 
received a rather limited investigation in ’89 and 
’90, and it’s certainly conceivable that there were 
claims or claims that could have been made that were 
not looked at as carefully and as thoroughly as they 
should have been the first time around. 

Q The reality is that the leaks really didn’t 
hurt the civil investigation into Madison to any 
great degree in your opinion. 

A I really can’t say because I’ve not been 
that closely involved with the civil investigation, 
to say whatever the publicity surrounding this case 
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had any effect one way or the other. 

Q But you have come to the knowledge that 
there was not a lot of opportunity for recovery for 
the RTC? In other words, there wasn’t a lot of money 
to be recovered? 

A Those were the recommendations made by the 
earlier — from the earlier examination and indeed 
from some follow-up work that the Kansas City people 
did, that’s true, yes. 

MR. BRENNER: They’re all set. We’re all 

done? 

MR. KRAVITZ: Yes. Thank you. 

MR. BRENNER: I’d like to thank the witness 
and counsel. 

(Whereupon, at 5:12 p.m., the deposition 
was concluded.) 


JAMES R. DUDINE 
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PROCEEDINGS 

COMMITTEE CONFIDENTIAL 

(1 1:55 a.m.) 

Whereupon, 

EARL FLETCHER JACKSON 
was called for deposition in the above-entitled 
matter and, having been first duly sworn by the 
Notary Public, was examined and testified as 
follows: 

EXAMINATION 
BY MR. GIUFFRA: 

Q Mr. Jackson, would you please state your 
name for the record? 

A Fletcher Jackson. The first name is 
actually Earl, Earl Fletcher Jackson. 

MR. GIUFFRA: Mr. Jackson, this is a 
deposition that is being conducted pursuant to Senate 
Resolution 120, a copy of which I have here for you 
if you have an interest in seeing it. 

This Resolution establishes a special 
committee administered by the Banking Committee to 
conduct an investigation involving Whitewater 


Development Corporation, Madison Guaranty Savings & 
Loan Association, Capital Management Services, Inc., 
and other related matters. 

My name is Robert Giufffa. I am the Chief 
Counsel on the Senate Banking Committee. 

To my left is Lane Cole, who is Democratic 
Deputy Special Counsel, and to his left is Andrew 
Schauer. 

MR. GIUFFRA: You understand that you 
have a right to be represented by counsel here 
today? 

I will waive that right. 

You would waive that? 

Yes. 

Is Mr. Fishman, who is 


THE WITNESS: 
MR. GIUFFRA: 
THE WITNESS: 
MR. GIUFFRA: 


present, representing you, or is he representing the 
Department of Justice? 

THE WITNESS: I think it is in his 
official capacity, whatever it is. 

He is representing me as an employee, I 
guess, of the Department of Justice, but not on a 
personal basis. 
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MR. FISHMAN: That is correct. 

I am Paul Fishman, Deputy Associate 
Attorney General. I am appearing on behalf of the 
Department of Justice and for Mr. Jackson in his 
official capacity. 

(Discussion off the record.) 

MR. GIUFFRA: Mr. Jackson, this is a 
deposition that is being conducted in advance of a 
public hearing that the Special Committee will 
probably be conducting on Justice Department matters 
in November sometime, and there is a possibility you 
will be asked to testify at that hearing. We will 
notify you in advance. 

The procedure today is fairly 
straightforward. We will ask you a series of 
questions. 

I will go first, and then Mr. Cole will 
ask questions. 

You will be testifying under oath. If at 
any time today you do not understand the question, 
please let us know and we will clarify the question. 

If you need a break, again, just let us know and we 

6 

will take a break. 

The Court Reporter will prepare a record 
of the questions and answers. This deposition 
will be treated as Committee Confidential until 
the commencement of the hearings, meaning that it 
will not be made available to the public or to the 
press. 

Prior to the hearings we will be advising 
you of your right to review the transcript, and that 
will probably be four days before the start of the 
hearings. 

BY MR. GIUFFRA: (Resuming) 

Q Okay, let’s begin. 

Do you have any questions? 

A No. 


Q And your present business address? 

A That would be 425 West Capitol, 5th 
Floor. 
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Q And your present position? 

A Assistant U.S. Attorney. 

Q Is that in the Eastern District of 
Arkansas? 

A Correct. 

Q Could you just briefly state your 
employment history from law school to the 
present? 

A After law school — I got out in the summer 
of 1963 -- I went to work for the Chief Justice of the 
Arkansas Supreme Court as a law clerk. I stayed 
there approximately two years. 

I then went to work for the Arkansas 
Attorney General’s Office. 

I stayed there until an election where 
everybody got thrown out. 

That was about 1957. 

MR. COLE: 1967? 

THE WITNESS: 1967, yes; ’67. 

Then 1 went to work for a law firm by the 
name of Howe, Price, Howe & Worsham, state senator 
Max Howe’s law firm. 

8 

I stayed there until 1971, and went — 
by chance one morning over a cup of coffee I 
find out that the U.S. Attorney was looking for 
somebody. 

So I wind up over there about March 27 of 
1971. I have been there ever since. 

BY MR. GIUFFRA: (Resuming) 

Q Directing your attention to the period 
September 1992 through November of 1993, what were 
your responsibilities at the U.S. Attorney’s office 
in that period? 

A Well, I’ve done everything. 

I started out doing mostly low-level 
junk. Then I wound up doing tax cases and financial 
cases. 

Then in ’83 I went over to doing civil 
cases exclusively for about five years. 

Then I went into the savings & loan things 
sometime I think around early December of ’89, and I 
stayed with that off and on for about three years, 
sometimes going back to civil. 

Then I went back to civil for awhile. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2492 


9 

Then I got moved back to criminal. 

I’ve moved from criminal to civil seven 
times in twelve years. 

(Laughter.) 

THE WITNESS: Then I was back in criminal 
I guess at about the time the David Hale thing came 
in. 

And now I am back in civil. 

BY MR. GIUFFRA: (Resuming) 

Q During the period of the David Hale 
matter, when did that come into your office, as best 
you can recollect? 

A June of 1993. 

Q And you were in the criminal section as of 
June of ’93? 

A I still had some foreclosures, but I would 
say it was about half and half at that point. 

Q Were you operating as a line attorney? 

Or were other attorneys reporting to 

you? 

A No, I’ve never been a supervisor. 

Tve always been at the bottom. 

10 

Q Now were you handling other matters - 
strike that. 

In June of ’93, were you handling other 
matters related to savings and loans? 

A No. 

I think it had been a year. 

I think I am still in a savings & Loan 

slot. 

You know, when they created slots, I 
think I got moved into a savings and loan — I 
think I’ve been in it for I don’t know how long. But 
there wasn’t any savings & loan cases for a period of 
time. 

So I think it had been a year before Hale 
before I had been involved in any savings and loan 
cases. 

Q So Hale would have been the first one? Or 
Hale was exactly the same as most cases, but was that 
the first savings and loan case that you’ve gotten 
involved in? 

A Oh, Lord, no. 

Back in 1989, First South, which was the 
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big one. 

Q Were there any other savings and loan 
cases that you were involved in, to the extent that 
they are public? 

A They are public. 

Independent Federal. 

I reviewed some that were not public that 
never went anywhere, but those were two that were 
indicted. 

Q In June of 1993, how did you come to learn 
about allegations against Hale? 

A The FBI agent who was assigned to it I 
think got me into a meeting with the supervisor, and 
then I think they contacted Pence and he was assigned 
to that. 

Q Was Pence the Acting U.S. Attorney at that 
time? 

A Right. 

Yes. 

Q Do you recall who the supervisor was at 
that time? 

A At the FBI? That would have been -- 

12 

Q No, your supervisor. 

A I’m not sure we had one, did we? 

Mack Dotson had been the chief of the 
Criminal Section, and he left with Banks. I’m 
assuming that there was no chief — 

Q So you would have been reporting directly 
to the U.S. Attorney? 

A Yes. 

I don’t think there was at that point in 
time a chief of either section, because Pence had 
been the civil -- 

MR. FISHMAN: Acting U.S. Attorney. 

THE WITNESS: Yes, Acting. 

BY MR. GIUFFRA: (Resuming) 

Q About how many lawyers are there in the 
U.S. Attorney’s Office in Little Rock? 

A I think back then there were probably 17, 

18. 

Some had left when Banks left, so I don’t 
know really what the count was. 

Q Do you recall the name of the FBI agent 
who contacted you? 


41-378 97 -26 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2494 


13 

A It would be David Reign, R-E-I-G-N, I 
believe is how it is spelled. 

Q Was he someone who worked in the Little 
Rock office? 

A Yes. 

We had worked on some previous cases. 

Q So he was just calling you because of his 
prior relationship with you? 

A I would assume so, yes. 

Q And that is fairly standard procedure for 
FBI agents to contact the — 

A It is not now, but it has been. 

When I first went up there, that was 
standard procedure. 

Then it changed over to where everything 
went to a chief assistant. 

Then when you didn’t have a chief 
assistant I guess, in the interim, that is the way it 
worked. 

But now everything has to go through the 
Chief of Criminal. 

Q What do you recall Mr. Reign saying 

14 

anything to you about David Hale when he first 
contacted you? 

A Just that they had in a referral from SBA 
that the Inspector General of SBA referred the matter 
to the FBI for investigation, and would I like to 
look at it. 

I had done one just like it back in the 

’70s. 

Q What was the matter that you had been 
involved in previously? 

A Swarak & Smith — 

Q You may want to spell — 

A Swarak, S-W-A-R-A-K. 

Do you know Mark Toohey? 

Q Yes. 

A He was one of the defense attorneys in 
that case. 

Small world, isn’t it? 

Q Yes. That’s for sure. 

And this would have been in June of ’93 
that you — 

A That is to the best of my 
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1 recollection. 

2 Q What did he tell you about the allegations 

3 about Mr. Hale? 

4 A Just would I like to read the stuff. 

5 Q So you then read the file, is that 

6 correct? 

7 A Yes. 

8 Q And did you make any judgments based on 

9 your review of the file? 

10 MR. FISHMAN: Can we go off the record a 

1 1 second? 

12 MR. GIUFFRA: Sure. 

13 (Discussion off the record.) 

14 BY MR. GIUFFRA: (Resuming) 

15 Q All right, Mr. Jackson, you obtained 

16 a copy of this SB A file from Mr. Reign; 

17 correct? 

18 A A copy of the letter of referral from the 

19 Inspector General of SB A with the attached audit 

20 items. 

2 1 Q After reviewing the letter of referral and 

22 attached audit items, did you determine that you 

16 

1 needed to take any further steps? 

2 A We worked on that one. 

3 It never went anywhere, but we worked on 

4 it. 

5 Q What type of — what did you do to "work on" 

6 the file? 

7 A At the time there was another 

8 investigation, which was undercover, which involved 

9 Mr. Hale, so we could not do anything that would be 

10 public. 

1 1 So what we did, we went around 

12 gathering up documents from, oh, like the FBI has 

13 some sort of in like to credit reports and to 

14 corporations. 

15 We tried getting all of the 

16 information we could on these various and 

17 sundry organizations and did all of the 

18 investigation we could do without having to go ask 

19 somebody something which would trigger somebody 

20 knowing something. 

21 So we more or less — then we decided we 

22 would do a search warrant at a later point in time, 
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but we did all the background stuff and 

gathered up everything we could do without having to 

issue any subpoenas or having to go interview 

anybody. 

Then we decided to — there was a slight 

person. 

Reign was involved in all the Waco stuff. 

He was on the SWAT team. 

So we had, you know, some delays. 

We eventually did a search warrant for 
Hale’s office. 

Q Would that have been July 21st or July — 

A Whatever the date is. 

The only thing I can tell you, if you know 
what day Vince Foster’s death was, it would be the 
day before is when we got the cert form. 

MR. COLE: He knows that. 

BY MR. GIUFFRA: (Resuming) 

Q So that would have been July 19th, 1993? 

A Yes. 

But that referral never went anywhere. 

Q Did you ever discuss the fact that you 

18 

were going to be getting a search warrant with 
anyone? 

A With Steve Irons, FBI; David Crane, FBI; 

Gretchen Hall, Financial Analyst, FBI; my secretary 
typed an affidavit, and either the morning of the 
search or the afternoon before the search, I told 
Pence because I was afraid there would be a screw-up 
and we would all be in the newspapers or on the six 
o’clock news, and I wanted to alert him if something 
went wrong. 

So that is the only people I told or had 
any discussion with. 

Q Pence was U.S. Attorney at the time? 

A Yes. 

But that was just right before it, because 
I was - the search was in a very public place. 

And if you had the six o’clock news out 
there wondering what was going on, like they usually 
do, I wanted to alert him in case anything went on. 

But he didn’t really know any of the details of what 
it was about. 

Q Was that because of the location of Mr. 
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Hale’s office? 

A Yes. 

It was right among the high fashion 
boutique area. 

The FBI ~ we discussed about this, and them 
just sending female agents, well dressed, and some 
people that did not look like agents out there to do 
it, But you would run a pretty good risk of being 
spotted if you were there. 

Q You mentioned previously an undercover 
operation involving Mr. Hale. 

Were you working on that operation? 

A No. 

That was out of another office. 

Q Do you recall what office that was? 

A I don’t - Let’s go off the record for a 
second. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

MR. GIUFFRA: Let’s go back on the record. 

You previously testified that there was 
another undercover operation involving Mr. Hale; 
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20 


correct? 

THE WITNESS: Yes. That is what caused 
the delay. 

BY MR. GIUFFRA: (Resuming) 

Q Who advised you of the other undercover 
operation? 

A That would have been people at the FBI. 

Q Okay, did they — 

A But they were not involved, but they know 
about it. 

Q Did they tell you any more about this 
undercover operation against Mr. Howe? 

A No. 

Q You don’t know anything more as you sit 
here today about what the undercover operation was 
about. 

MR. FISHMAN: You may confine that to a 
"yes” or "no" answer, if we could, for the moment. 
Okay? 

THE WITNESS: I don’t know anything of the 
details, or any of the rest of it. I think it has 
probably been in the newspaper at some point, but I 
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didn’t really pay any attention. 

BY MR. GIUFFRA: (Resuming) 

Q Do you have any knowledge as you sit here 
today as to what office would have been handling that 
undercover operation? 

A No. 

All I know is it caused us, you know, to 
have to slow down, or take a little extra time — 

Q In doing the search warrant? 

A Yes. 

Q What happened after you did the search 
warrant? Collected the documents? 

A We took them right to the — okay, the FBI 
picked them up and got them back out to the FBI 
office around 1 1:00 o’clock that morning. 

I went out and went through them. 

At the same time I called the attorney 
for - see, we’d got Mason Phipps down to Dallas to the 
SBA’s Examiner’s office — 

Q This would — 

A - and had been going through all of the 

exam items. 

22 

I had made two trips down there. 

Q This would be prior to the search warrant? 

A Yes. 

And when I was down in Dallas, I saw 
something in one of the files that I thought might be 
something worth pursuing. 

Q And what was that that you saw in the 
files in Dallas that you thought might be worth 
pursuing? 

MR. FISHMAN: Again — Can we go off the 
record again? 

(Discussion off the record.) 

MR. GIUFFRA: Would you read back my last 
question? 

THE REPORTER: ’’QUESTION: This would be 

prior to the search warrant? 

’’ANSWER: Yes. And when I was down in 
Dallas, I saw something in one of the files that I 
thought might be something worth pursuing. 

’’QUESTION: And what was that that you saw 
in the files in Dallas that you thought might be 
worth pursuing?’’ 
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BY MR. GIUFFRA: (Resuming) 

Q You can answer. 

A I saw a Xerox copy that had three checks 
Xeroxed on it. 

One was to Blame, Incorporated; one 
was to River Valley; and the other one was to 
MacIntyre. 

What that did was to trigger the 
idea of how Hale had done the Townsend 
transaction and leveraged the money from SBA, the 
circular transaction for which he eventually was 
indicted. 

Q Did you testify you were contacted 
sometime in June by the FBI, between June and 
the time that you executed the search warrant of 
Mr. Hale’s office, did you speak to anyone at the 
SBA? 

A Yes. 

Q Who did you speak with there? 

A Walter Peterson, who is here in 
Washington; the attorney, who escapes me right 
now; Chuck Odom, who is the examiner down in 

24 

Dallas. 

I spent a lot of time with the SBA people 
before we did the search warrant. 

Q What did the general — I know we have a 
time constraint here — what generally did the SBA 
officials say to you about capital management and/or 
David Hale? 

A Well, see, we started out with the initial 
referral; but after — the day of the search warrant, 
the day they got the documents and went out 
there, I called the law firm that had handled the 
lawsuit involving the Townsends and went down and 
they gave me their documents, and it laid it all out, 
which was all of the information, just about, that 
you would need to put together the indictment, they 
had. 

Then I called Mr. Peterson and he told me 
about Hale’s letter claiming that the money was from 
the sale of a small Center by his wife. 

So I would say that Mr. Peterson, along 
with that law firm, are the ones who handed us the 
indictment on a silver platter. 
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The SBA was very cooperative. 

Q What was an "LHM"? 

Let me show you a document, FBI -- it’s 
marked as 748-49. 

(Handing document to the witness.) 

A I don’t know what -- I guess that is 
one of their — what is the date of this thing? 

June 21. 

This is about when that thing started, you 
know, when we First started looking. 

This June date -- and those are the names 
that were in the initial referral. 

Q From the SBA? 

A Yes. 

Q Do you remember anything more about that 
initial SBA referral? 

A It involved ’91 and ’90 transactions. 

Q ’90 and ’91? 

A Yes. 

But there was no loss to the 
government. 

Q Were any persons identified as possible 

26 

targets in that referral? 

A David Hale and Anderson, the people that 
you have got there in your list. 

Q Do you recall whether there was any 
mention in that referral of Jim Guy Tucker? 

A No. 

MR. FISHMAN: I’m sorry? "No,” you don’t 
remember, or "no," there wasn’t? 

THE WITNESS: There was not. 

BY MR. GIUFFRA: (Resuming) 

Q Just to speed the process up, was there 
any reference to James or Susan McDugal in that 
referral that you can recall? 

A No. 

These were strictly ’90 and ’91 
transactions. 

Q Okay. 

A What you are talking about occurred back 
in the mid-’80s. 

Q In the mid-’80s. 

But there was nothing about them? 

A No. 
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Q Okay. After you reviewed the 
documents that you obtained in connection with the 
search warrant, about how many documents were 
there? 

A With the search warrants we obtained a 
series of files that primarily pertained to the ’90 
and ’91 - the loan files is what we grabbed. 

There wasn’t a whole lot there worthwhile 
looking at, though. 

Q It was narrowly focused on the ’90-’91 
transaction? 

A That is what the search was. 

Q So you didn’t just go in there and take 
every piece of paper in Capital Management? 

A No. 

We did what we thought would be 
appropriate as far as the magistrate was concerned of 
having, you know, a limited-scope search. 

Q In any of the documents that you obtained 
in connection with that search warrant, was any 
reference made to either Jim Guy Tucker or — 

A Yes. 

28 

We picked up the Castle — not the Castle, 
but some of the -- we picked up some of the Tucker loan 
files that had been referred back through the — I’m 
trying to remember why we picked those up, but we 
did, and we picked up Master Marketing, a McDugal 
file. 

You want the list of loan files? 

Q Yes. 

A We picked up all the loan files that had 
been delinquent that had gone back through the years, 
which is what related back to the ’90 and ’91. 

In other words, ’90 and ’91 did refer back 
to delinquencies. 

Q And the Master Marketing loan is the 
$300,000 loan to Susan McDugal? 

A Right. 

Q Was there any reference in any of the 
documents that you obtained in connection with that 
search warrant to then-Govemor Clinton? 

A No. 

Q Do you recall any reference in any of the 
documents obtained in connection with that search 
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warrant to Whitewater Development Corporation? 

A No. 

Q You picked up -- just to clarify this — you 
picked up the delinquent loan files because that was 
specified in the search warrant? 

A Yes. 

And those were some that were included in 

the list. 

Oh, I fixed up a list of about 18 loan 
files that I thought we could justify getting under 
the SB A referral. 

Q You just basically picked the delinquent 
ones because you thought the delinquent ones would 
be - 

A No, the delinquent ones — the referral 
basically related to a thing that Hale was doing, 
which was making new loans to cure old 
delinquencies. 

Q I understand. 

A So this stuff was relevant, in a way. 

Q What was the next action that you 
took following a reviewing of the documents 

30 

that you obtained in connection with the search 
warrant? 

A See, once I got the stuff from the law 
firm, I sat down and started drafting an indictment. 

I had an indictment drafted within four days. 

Q So this would have been before the end of 
July? 

A Yes. 

When Hale’s attorneys first came in, I 
gave them a copy of the proposed indictment. That 
was within about a week. 

Q Let me show you a document which is marked 
as Department of Justice 5553, and it runs to 5558. 

(Handing document to the witness.) 

A Okay. This is the indictment that did 
come out later. 

This is the second draft of the 
indictment. 

Q So there was an earlier draft? 

A Yes. 

It was the same thing, though. 

The only thing was, this is a little bit 
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shorter. 

It got rid of some language, but if you’ve 
seen one, you have in effect seen the both of them. 

Q Okay. 

And the first draft of this indictment 
bears your signature at page 557? 

Is that correct? 

A Huh? 

Q You signed this? 

A Oh, yes. 

This is the indictment itself. 

Q Okay. And the first draft of this 
indictment you prepared in July of ’93? 

A Yes. 

Q Now after you prepared the draft of, let’s 
call this for shorthand, "the Hale indictment," what 
action did you take? 

MR. FISHMAN: Provided he is not going to 
get into any grand jury issues. 

We have to draw a very strict line. 

MR. GIUFFRA: I understand, because of the 
6(e) problem. 
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MR. FISHMAN: Well, I wouldn’t call the 
6(e) a "problem.” I would call it a — 

MR. COLE: — stricture. 

MR. FISHMAN: — legal requirement. 

MR. COLE: — legal protections provided by 

6(e). 

MR. FISHMAN: That’s right. 

And I do not want to risk Mister - and I am 
sure the Committee does not want to risk Mr. 
Jackson’s violating the Rule. 

MR. GIUFFRA: Obviously. 

THE WITNESS: We had a variety of 
discussions with a variety of lawyers representing 
the various and sundry proposed defendants; and you 
also had a continuation of — we were having problems 
getting the records from Plasidy Bank & Trust, back 
records, that we were needing. 

So, I learned a long time ago you do not 
indict before you have got your documents, and so we 
kept trying to get the stuff from Plasidy Bank that 
we had subpoenaed. 

MR. GIUFFRA: Let’s go off the record for 
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a second. 

(Discussion off the record.) 

BY MR. GIUFFRA: (Resuming) 

Q Mr. Jackson, you testified you prepared 
the draft of the indictment, then you spoke with some 
of the lawyers for some of the people who were 
possible defendants in the action. 

A All of the defendants. 

Q Now would that have been shortly after you 
prepared the indictment? 

A Yes, it would have been — Hale’s attorney 
called the same day of the — 

Q Search warrant? 

A — search warrant wanting a copy of the 
affidavit for the search warrant. 

I told the magistrate we had no objection 
to releasing that. 

I’m thinking that that was about on a 
Wednesday, or something like that. 

It was actually about a week from the 
following Friday before the first two attorneys 
showed up at my office to talk about Hale. 

34 

And I’d already - you know, the indictment 
was already drafted, so I just handed them a copy of 
the proposed indictment. 

Q And as of July of ’93, was David Hale a 
Municipal Judge? 

A Yes. 

He was sitting on the Bench the morning of 
the search warrant. 

He had to leave the Bench to come out to 
his office. 

Q Is the municipal judge -- is that your trial 
court in Arkansas? 

A It’s Small Claims, Misdemeanors, Traffic, 
whatever. 

Q Was he a prominent figure in Little Rock 
at the time? 

A I wouldn’t think so. 

I mean, that’s not exactly a high-level 
position. 

Q Do you recall the name of his lawyer? 

A Oh, initially it was Bill Price, who I 
used to work for at that law firm I was telling you 
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about. 

Q P-R-I-C-E? 

A Yes. 

And Richard Mays, who is a prominent Black 
attorney in Little Rock. 

Q That is M-A-Y-S? 

A Um-hmmm. 

Q And they came to see you sometime the end 
of July? 

A They probably came to me the Friday-week 
after the search. 

We met at my office. 

Q What do you recall about your conversation 
with Mr. Price and Mr. Mays? 

MR. FISHMAN: Again let’ s go off the 

record. 

(Discussion off the record.) 

THE WITNESS: There were only two things 
discussed. I gave them a copy of the indictment. 

They indicated that they had no knowledge whatsoever 
and needed to go back and talk to Hale about what was 
in the indictment. 
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Mays asked me about the prospect of a 
pretrial diversion, and I said, no. 

BY MR. GIUFFRA: (Resuming) 

Q What is a pretrial diversion? 

A A pretrial diversion is a mechanism 
whereby someone is not charged. 

They more or less sign an agreement that 
they will do a period of probation with the 
Probation Office and at the end of it everything is 
wiped out. 

It is a mechanism where you are not 
charged. It is kind of a probationary — informal 
probationary thing. 

MR. FISHMAN: Off the record for a second. 

(Discussion off the record.) 

MR. GIUFFRA: Back on the record. 

BY MR. GIUFFRA: (Resuming) 

Q Sir, were there any what might be called 
plea negotiations during this meeting? 

A No. 

And there wasn’t at the next one, either. 

Q There was a subsequent meeting with Mr. 
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Mays? 

A No. 

Mays didn’t come back. 

Mr. Price came back, and Randy Coleman 
came back. 

Q Do you recall approximately when that was? 

A That would be within, oh, I would say a 
matter of a couple of days. 

Q This is still toward the end of July? 

A No. 

I think we are over into August now. 

Q Early August? 

A Yes. 

Q And do you recall anything about that 
meeting? 

A That was to seal the indictment and give 
them more time for, I’m not sure what. 

In other words, they more or less wanted 
to get put off -- they wanted it put off. There was a 
statute of limitations problem is why I had to go, 
and they finally accepted my position that I was 
afraid to wait until the absolute last month. 


Then the proposition was, would I seal it, 
an indictment. 

Q You had not empaneled the grand jury at 
this point? 

MR. FISHMAN: Again, to be clear, it is my 
understanding that grand juries sit all the time. 
Assistants don’t actually empanel grand juries. 

If you question is: Had he started to 
present evidence to the grand jury, I am not sure 
that that is a question we want to get into at this 
point. 

MR. FISHMAN: Let’s go off the record. 

(Discussion off the record.) 

BY MR. G1UFFRA: (Resuming) 

Q Mr. Jackson, it appears the grand jury 
returned in December 1993, Correct? 

A Yes. 

Q When to the best of your recollection do 
you recall you first began presenting evidence to the 
grand jury? 

MR. COLE: That is 1992, for the record. 

MR. FISHMAN: No, it is 1993. 
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MR. COLE: ’93? Pm sorry. 

BY MR. GIUFFRA: (Resuming) 

Q 1993? 

A Yes. 

It would have been 1993. 

The only evidence I presented — okay, 
that’s right. You need to — it would have been about 
two days previously is when the start of the matter, 
when the grand jury first saw the indictment. 

BY MR. GIUFFRA: (Resuming) 

Q So about September 2 1 st? 

A Something like that. 

Q And there was a concern — let’s go back to 
the meeting in August with Mr. Price and Mr. Coleman. 
They had a concern about if the grand jury returned 
an indictment, that the indictment be sealed? 

A They were wanting the matter put off. 

Because of statute of limitations problems 
I told them I could not. 

Then they came up with the proposition of 
sealing the indictment, and I told them that could no 
longer be done. That is what we used to do back in 
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the old days, but now you have to justify sealing an 
indictment. 

Q Did they indicate why they wanted to seal 
the indictment? 

A No. 

Q They gave you no indication at all? 

A I mean, I -- you know, they didn’t tell me, 
but they were wanting it put off for some reason. 

Q Am I correct, sir, that a sealed 
indictment would not have been made public? 

A Correct. 

Q Do you have any understanding as to why 
they wanted to keep the indictment from becoming 
publicly known? 

A I don’t know. 

They didn’t — I mean, they didn’t tell me. 

That’s the best I can answer you. 

Q Did you enter into any plea negotiations 
at that time? 

A No. 

Q Did you subsequently have another meeting 
with Mr. Hale or Mr. Hale’s lawyers? 
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A The next time it was Randy Coleman that 
came by, either the next day or the day after. 

Q This is still early August? 

A Yes. 

Q And — 

A Basically the conversation at that time 
was the availability of a misdemeanor. Also 
discussed at that time was where Hale could lead to, 
which would be Jim McDugal, and after that to 
possibly Tucker, and possibly to the Clintons. 

I told him that there was no applicable 
misdemeanor in financial crimes. You have to have 
$100 or less to get out of the misdemeanor category 
by any statute; and that in my view under the 
circumstances they would have to be a felony. 

He left, and from there on about a week 
later Ms. Casey came in and all of the negotiations 
from then on were with Mr. Coleman, Mr. Johnson, and 
Ms. Casey. 

1 wasn’t involved in those discussions. 

Someone went over my head. 

Q Let’s go back a little bit. 
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We are probably talking the third week of 
August is this third meeting that you had with 
counsel for Hale? 

A You would be talking in the first two 
weeks of August. 

I don’t have a calendar. 

I’m referring everything back to the Grand 
Jury, and then over to — and I don’t remember exactly 
what day Ms. Casey came in, and I don’t remember 
exactly when Michael Johnson became First Assistant, 
and then you come over to September 23rd. 

So you are talking about a time frame in 

there. 

But to the best of my recollection, the 
events that we are talking about, the meetings that I 
had with Hale’s attorneys, occurred within the first 
say ten days of August. 

Q Now let’s call it the third meeting — this 
is the meeting with Mr. Coleman. 

A Okay. 

MR. GIUFFRA: Let’s take a break here. 

(Recess.) 
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(Recess.) 

BY MR. GIUFFRA: 

Q Mr. Jackson, if I could take you back to 
the meeting that was held in your office with 
Mr. Coleman, which would be the third meeting you had 
with counsel for Mr. Hale — 

A Okay. 

Q -- would it be fair to say you had what 
might be described as plea negotiations at that 
meeting, or was it a proffer? 

A No, it wasn’t a proffer. It was just - we 
discussed what I have said, the availability of a 
misdemeanor, which I guess is one step up from 
pretrial discussion, the problem that there are no 
misdemeanors that would cover the situation, that it 
would have to be a felony, and then we did discuss 
the area of who Hale might have information of. 

We both knew what we were talking about as 
far as that area. But as far as getting down any 
further than that, that’s as far as it got. 

Q You mentioned that Mr. Coleman indicated 
that Mr. Hale might have information on Jim Guy 
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Tucker; is that correct? 

A I think Coleman at one time told me I would 
get Tucker. 

Q You would get Tucker? 

A Uh-huh, if I recall his language. 

Q Did he say anything more about why you 
would get Tucker? 

A No. I mean, he didn’t give me any 
details. There was never what you would call a 
proffer, an offer to make a proffer or any of the 
rest of it, and I didn’t indicate any willingness to 
come off of a felony. So, in other words, that was 
just a preliminary meeting, you might say. 

Q And he said that you would be able to, 
quote, unquote, "get Tucker," but he didn’t provide 
any more detail as to why you would be able to get 
Tucker? 

A No, but I had to assume that it had 
something to do with those loans to Tucker. 

Q And those were the loans that you had 
obtained in connection with the search warrant that 
you had executed on the 20th or 21st? 
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A Right. My sense of it is they indicted a 
couple months ago, back in August of this year, is 
what it must have been talking about. 

Q Now, you previously testified he also said 
something about how testimony or information Judge 
Hale might have could, quote, unquote, possibly lead 
to the Clintons? 

A Yes. That was mentioned. 

Q Can you amplify anything more about what he 
said? 

A No. 

Q He just said it might lead to the Clintons? 

A No. It was not in the same context of like 
’’get the Clintons.” In other words, I was going to 
get Tucker, but the Clintons were just thrown out 
there as a word. There was nothing concrete said 
with regard to them. 

Q But he had indicated to you that they might 
have some involvement with transactions involving 
Judge Hale? 

A That’s what he indicated -- no, 1 don’t 
know if he was indicating that or if he was 
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indicating that McDougal may have told Hale something 
or other, or if Hale had some independent information 
or what. 1 just know that that was a name that we 
talked about. 

But hell, all this was in the newspapers, 
the Whitewater stuff and all the rest of it, 

McDougal. There was a connection between Hale and 
McDougal, so you would assume that there is a 
possibility of a connection through there, wouldn’t 
you? All we are talking about is stuff that is in 
the newspaper. 

Q You also discussed James McDougal at this 
meeting with Mr. Coleman? 

A Yes. I was convinced he could get 
McDougal. There was no question that we already had 
McDougal anyway. But Hale could have helped on the 
transaction. But I’m not sure you needed Hale to do 
McDougal at that point in time. 

Q And it is your testimony you don’t recall 
him saying anything more about the Clintons? 

A No. That was just mentioned. I’m not sure 
if 1 mentioned it, the term "Whitewater." But this 
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was all just two people sitting around bantering back 
and forth. 

Q Was the discussion of Whitewater during 
this meeting that you — 

A That had all been in the newspapers. 

McDougal was connected with Whitewater. So if you 
connect Hale with McDougal, possibly you have a 
connection over there. 

MR. GIUFFRA: Let’s just take a break 

here. 

(Discussion off the record.) 

BY MR. GIUFFRA: 

Q After this meeting with Mr. Coleman, did 
you take any action? 

A Take any action? What do you mean? 

Q Did you speak to anyone in your office? 

A No. 

Q As of the time of this meeting with 
Mr. Coleman, had you been speaking with anyone in 
your office about the investigation that you were 
conducting into Mr. Hale? 

A No. 

48 

Q And was that a standard operating procedure 
in the office, that you would sort of do your 
investigation and not have to report back to anyone? 

A I would have to think so. I don’t know. 

That’s kind of the way I have always operated. I 
don’t ever bug management with something 1 don’t need 
to bother them with. 

Q You indicated that — 

A If we had reached a plea agreement, I would 
have had to have gone to management. I would have 
done this on my own hook, but we weren’t at that 
point. 

Q How did you leave it with Mr. Coleman at 
the conclusion of this meeting? Did you say you 
would get back to him? 

A No. We just more or less — I guess he 
went on back to his office and I went on back to 
whatever I was doing. I assumed he would be back. 

They always are. 

Q You are a tough negotiator. 

Ms. Casey became the U.S. Attorney, it is 
your belief, sometime shortly thereafter? 
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A I think it was mid-August. I don’t know 
the exact date. But I would have to think it was 
right at mid-August, would be my guess. 

Q And then Mr. Johnson became the first 
assistant; is that correct? 

A At some point in there. 

Q In that same mid-August period? 

A Yes. 

Q Then you previously testified that 
Mr. Coleman then contacted Ms. Casey and Mr. Johnson 
and had a meeting? 

A Right. If you have The Wall Street 
Journal, you should have letters detailing all of 
those meetings. 

Q Were you invited to attend these meetings 
with Mr. Coleman, Ms. Casey and Mr. Johnson? 

A I don’t know if I was invited or if I said 
I didn’t care to. I was of a view all they were 
trying to do was try to put things off, that this was 
all a waste of time. 

I don’t remember if Michael discussed 
whether I needed to go or not. He may have and I 
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said I didn’t care to go. 

Q That’s Michael Johnson? 

A Right. I wasn’t excluded. I wasn’t told I 
couldn’t go, but I may have been told at least on one 
occasion, but I probably would have indicated I 
didn’t care to go anyway. 

Q Did you ever brief Michael Johnson about 
where the investigation into Mr. Hale stood prior to 
his meeting with Mr. Coleman? 

A I don’t think so. I had very little 
conversation with him and none with Ms. Casey. 

Q So it is your recollection you never 
discussed Mr. Hale with Ms. Casey? 

A It would have been something like out in 
the hallway. It would have been very casual. I 
never attended — I don’t think she was at but one 
meeting I ever went to on any of this. That was with 
the FBI. 

I don’t recall a whole lot of contact with 
her. All my contact was with Johnson. It was strict 
chain of command type thing. 

Q And it would be your testimony that Coleman 
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met with Johnson and Casey sometime in -- 

A I don’t know when they started. You would 
have to get The Wall Street Journal and those letters 
give you the sequence and the time frame. But it 
would have been late August and early September, 
continuing up to about the week before the grand 
jury. 

Q Do you know whether anyone else was present 
at those meetings besides Mr. Coleman, Ms. Casey and 
Mr. Johnson? 

A No. 

Q Do you know whether Ms. Casey attended all 
the meetings with Mr. Coleman? 

A I don’t know. 

Q Did either Ms. Casey or Mr. Johnson report 
back to you as to what occurred at those meetings 
with Mr. Coleman? 

A I think Michael Johnson showed me the last 
letter that he wrote to Randy Coleman before the 
indictment. 

Then he and Ms. Casey, I think, were gone 
off to seminars, or somewhere or another the week of 
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the indictment. They were off somewhere at 
meetings. And I’m inclined to think that Michael may 
have shown me that last letter that he sent to 
Randy. 

Q Did you continue to conduct your 
investigation into Mr. Hale and Capital Management 
during the time when these discussions with 
Mr. Coleman were going on with your supervisors? 

A Yes. David Reign and I and Gretchen Hall, 
we continued putting together and making sure we had 
all of our ducks in a row. 

Q Do you recall -- let’s just take the period 
between August and the time of the indictment. Did 
you have any other conversations that you can recall 
with Mr. Johnson? 

MR. FISHMAN: Can you read that back. 

BY MR. GIUFFRA: 

* Q Between August and September 23rd, do you 
recall any other conversations that you had with 
Mr. Johnson? 

A At some point in there, I was making the 
suggestion -- I don’t know if that was before or 
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after -- that they bifurcate the case and that he or 
someone else take the Madison Guaranty angle of it 
and take Steve Irons and Gretchen Hall, and that I 
would finish up David Hale with David Reign. 

Q Did anything come of that suggestion? 

A No. 

Q Let me show you a document which bears 
Bates number 7640. 

(Exhibit 7640 identified.) 

(Witness examined the document.) 

THE WITNESS: I think basically a little 
bit of this is correct. I told him I was not going 
to come off the felony. But other than reading this 
in The Wall Street Journal, I didn’t see it at the 
time. 

MR. GIUFFRA: Why don’t we take our recess 
right now. 

(Whereupon, at 1:05 p.m., the deposition 
was recessed, to be reconvened at 2:00 p.m. this same 
day.) 
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AFTERNOON SESSION (2:10 p.m.) 

Whereupon, 

EARL FLETCHER JACKSON 
resumed the stand and, having been previously duly 
sworn, was examined and testified further as follows: 
EXAMINATION (Continued) 

BY MR. GIUFFRA: 

Q Again, directing your attention, sir, to 
the September 15, 1993 letter to Ms. Casey. Did you 
ever discuss this letter with Ms. Casey? 

A No, I never did. It was in The Wall Street 
Journal. 

Q Do you recall when it was in The Wall 
Street Journal? 

A That was months later. Most of these would 
have been — I assume Mr. Johnson and Ms. Casey would 
have handled these. All I know is I proceeded with 
the indictment on September 23rd; in other words, 
nobody told me not to. 

Q Did anybody get back to you and say there 
had been this meeting on — strike that. 

Let me show you another document. This is 
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7639, Department of Justice. This is a letter from 
Paula Casey, dated September 16, to Mr. Coleman. 

A Okay. The only time I would have seen this 
would be later in The Wall Street Journal. 

Q In this letter, there is discussion of plea 
negotiations being at an impasse. Did you have any 
discussions with Mr. Coleman about plea negotiations 
being at an impasse, other than the meeting you had 
with him, the third meeting you had with him? 

A I didn’t have any subsequent meetings with 
Mr. Coleman until after the plea and arraignment, 
when he came in to plead not guilty. 

Q Did you have any discussion with Ms. Casey 
about the plea negotiations? 

A No. 

Q Did you ever have any discussions with 
Ms. Casey about the plea negotiations? 

A As far as I know, no. 

Q Did you have any discussions with 
Mr. Johnson about the plea negotiations? 

A I knew they were meeting. I’m inclined to 
think he showed me the last letter, the one with his 
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signature. That was before he left town. It would 
be up about close to the date of the grand jury. 

Q Let me show you a document bearing Bates 
number 1649. 

A I’m inclined to think he showed me that 
one; in other words, basically my instructions were 
to go ahead and go to the grand jury. 

Q This is a document dated September 20, 1993 
to Mr. Coleman from Michael D. Johnson, First 
Assistant Chief, Criminal Division, Eastern District 
of Arkansas, United States Attorney’s Office. 

And it is your recollection that 
Mr. Johnson indicated to you that you should proceed 
with the presentation of the case to the grand jury? 

A Yes. In other words, he showed me — I’m 
inclined to think that he showed me that letter, and 
more or less, I was going to go ahead and proceed 
with the next week or that week, maybe — is that a 
Monday? 

Q I’m not sure. 

A If that’s the 20th, that could have been 
the Monday before the grand jury starts on the 21st. 
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All I know is Mr. Johnson went on a trip somewhere 
and Ms. Casey was off on a trip. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. GIUFFRA: 

Q You believe this was probably a Monday? 

A If the date is correct, that being the 
20th, that would be the Monday before the grand jury 
the next day. 

Q Do you have any recollection of anything 
more Mr. Johnson would have said to you about the 
plea negotiations, other than just go forward and 
present the case to the grand jury? 

A No. I mean - 

Q Did he — 

A - I already indicated I never was quite 
sure that Coleman was after anything but time. 

Q Did Mr. Johnson indicate to you anything 
about the sorts of information that Mr. Hale would be 
able to provide? 

A No. I think at that point in time I knew 
they were meeting with Coleman, and I think the only 
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other discussion was that one I was telling you 
about, to bifurcate the case. I would go ahead and 
finish up what I started and somebody else would take 
over there. Basically I was inviting Mr. Johnson to 
take the mess over. 

Q Let me sort of backtrack a bit. We have 
been spending our time so far talking about the David 
Hale matter. Did there come a time when you were 
made aware of a criminal referral from the Resolution 
Trust Corporation regarding Madison Guaranty 
Savings & Loan Association? 

A Yes. Are you talking about the one 
involving the check kite? 

Q Yes. Let me show you a document — 

A Would it be October of ’92 or September? 

What is the date on it? 

Q September 1. This is a document bearing 
Bates number 664. It is a letter to the Honorable - 
it is actually ’92. 

MR. FISHMAN: That’s what he said. 

BY MR. GIUFFRA: 

Q Charles Banks from Richard Iorio. 
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(Witness examined the document.) 

A Yes. I spent a morning in October of ’92 
reading this back through about three or four times. 

Q Was this criminal referral provided to you? 

A Yes. 

Q Do you know why it was provided to you for 
review? 

A I assume Mr. Banks must have not been too 
upset with me on First South, so he gave me that one 
to review. 

Q Was First South also an RTC criminal 
referral? 

A No, that was before RTC. That came out of 
the Federal Home Loan Bank Board. 

Q But it was also a case involving an S&L? 

A Yes. 

Q So he believed you to have experience 
investigating matters involving savings and loans? 

A Yes, I assume. I was given it to look to 
see if there were any statute of limitations problems 
and what I thought. 

Q Did you take any action after reviewing 
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this criminal referral? 

A I went back and sat down with Mr. Banks and 
we discussed it. 

Q What do you recall about your discussions 
with Mr. Banks? 

A I told him there wouldn’t be a statute of 
limitations problem because of the FIRREA, where they 
extended the statute for 10 years from that date, it 
would be August, I think, of ’84 forward. Where you 
would have statute of limitation problems is when you 
got up to ’94. So statute of limitations was no 
problem. 

What I indicated was it was an in-house 
check kite, that you would have to do more work on 
it, you would have to get the records and take the 
kite forward to see if they wound up with an 
overdraft in one of these accounts; in other words, 
if you had a loss other than just loss of interest. 

And the main thing I was telling him is I wouldn’t 
want to do it because of the acquittal, his prior 
acquittal. 

Q This is Jim McDougal’s prior acquittal? 
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A Yes. That would sink you. 

Q You were concerned about a possible double 
jeopardy problem? 

A No. When McDougal got acquitted in the 
first case, he was not a very gracious winner. He 
proceeded to give an interview to the newspapers 
which said this was all a witch hunt, that the reason 
he was prosecuted was that Congressman Hammersmith, 
who he had run against, who he, McDougal, had run 
against, had put Chuck Banks in to be U.S. Attorney 
for no other purpose than to get Jim McDougal. And 
he blasted the dickens out of the U.S. Attorney’s 
Office. 

If you didn’t have a case that you were 
absolutely sure of winning, you were going to get 
whammed again, and also you were going to have a sour 
grapes problem. In other words, they were going to 
use that first acquittal that this was sour grapes, 
that we were going after him again. 

The guy was down, what, living in a trailer 
down in Arkadelphia, diagnosed manic-depressive, on 

Social Security disability. He lost his wife and the 
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whole works. So the chances were for an acquittal. 

Q Did Mr. Banks indicate that he agreed with 
your analysis? 

A He didn’t say. He listened. But I saw in 
the paper a couple weeks ago, there was a letter 
which more or less, he is saying the same thing in 
his letter that I told him. So I assume he agreed 
with it, but basically, it was Fletcher doing the 
talking. 

Q Did you discuss with Mr. Banks the fact 
that Jim Guy Tucker was mentioned in this referral? 

A I think he had already skimmed it himself. 

You had the names — you have Jim Guy’s accounts 
there. There was the Whitewater account, wasn’t that 
there, that would involve the Clintons. 

Ms. Lewis listed all of these people who 
were involved in the account. So I would have 
assumed he would have known who-all would have 
been -- their names are in there, aren’t they? 

Q Let me give you a copy of the referral to 
refresh your recollection. 

A There is a place where she has material 
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witnesses. Do you know where that is? Or what she 
perceived as material witnesses. 

MR. GIUFFRA: Let’s go off the record a 

second. 

(Discussion off the record.) 

THE WITNESS: She has Tucker. She has 
Clinton. She has Stephen Smith. She has Senator 
Fulbright and Greg Young. Then she has Kirby 
Randolph or R.D. Randolph, whatever the hell his name 
is. It is R.D. Kirby was the wife of R.D. 

I’m not sure who these last two are — oh, 

I know who it is. Charles James is the one who did 
the tax returns for Whitewater and the other things. 

BY MR. GIUFFRA: 

Q Did you discuss with Mr. Banks the fact 
that Bill and Hillary Clinton were mentioned as 
witnesses in this criminal referral? 

A It would just have been in passing. The 
main discussion was that prior acquittal. 

Q Did Mr. Banks indicate to you how he 
believed the referral should be handled within your 
office? 
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A No. He asked me to review it. I spent the 
better part of a morning reviewing it. I went back 
and told him what I thought, and that was the end of 
the conversation. 

Q Was there any discussion of the fact that 
the Presidential campaign was then in progress and 
that any special steps should be taken in order to, 
for example, maintain the confidentiality of the 
referral? 

A No, I don’t remember any discussions about 
that at all. 

Q After your conversation with Mr. Banks, did 
you speak with anyone else in your office about this 
referral? 

A At a later point in time, I was curious, 
and I asked Mac Dodson what had happened to it. He 
said it had gone up to the department. 

Q That’s the Justice Department, main Justice 
in Washington? 

A Yes. 

Q Who was Mac Dodson? 

A He was the first assistant, chief of the 
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criminal division under Banks. 

Q Did he indicate to you why this referral 
had been sent to main Justice? 

A I am thinking. I’m not 100 percent sure of 
this, but I think he had gone to a seminar where they 
had said all such referrals involving people of any 
prominence should be sent up there or something. 

There was some reason, something he heard at a 
seminar, which indicated it should be sent up there. 

Q Do you know when the referral was sent to 
main Justice? 

A No. 

Q Within your office, the Eastern District of 
Arkansas, were you the assistant who had been 
assigned to handle this referral relating to Madison 
Guaranty? 

MR. FISHMAN: You mean did he get this one 
or all such matters? 

MR. GIUFFRA: Let’s ask the first 
question. 

BY MR. GIUFFRA: 

Q Did you receive all RTC criminal 
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referrals? 


A No. 

Q Were you assigned this particular referral 
involving Madison Guaranty? 

A No. I guess that’s why I asked the 
question. I was trying to find out what had happened 
to it, because somebody else -- professional 
jealousy, you are trying to find out what other kid 
on the block got the case. 

Q It was not clear to you you were even 
assigned this referral when you reviewed it? 

A As far as I know, I was not officially 
assigned to it. 

Q Do you know whether anyone else in your 
office was assigned to handle this referral? 

A No. 

Q Did Mr. Dodson say anything more to you 
about what had happened to this referral other than 
the fact that it had been sent to main Justice? 

A No. I assumed that was where it was and 
that I wouldn’t have to worry about it. 

Q Did you ever discuss — 
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A Basically what I am telling you is I didn’t 
think it could be won. 

Q And again, why was that? 

A Because you have that first acquittal. 

Q Did you believe there was a basis for doing 
further investigation with regard to transactions 
involving Whitewater Development Corporation? 

MR. FISHMAN: Do you mean would it have 
been legally permissible, or whether he thought it 
was appropriate? 

BY MR. G1UFFRA: 

Q Did you think it would have been 
appropriate? 

A If you were going to proceed with the case, 
the answer is yes, you would have run the kite out to 
then. What I am talking about is jury appeal. If 
you were going to have a jury nullification problem, 
you wouldn’t want to spend the resources to run 
something out that you didn’t think would trot. 

Q But in order to investigate the matters 
that were set forth in the referral, you would go and 
examine the transactions involving Whitewater? 
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A What you would need would be the bank 
records. You would need to run the account records 
on out into, I guess ’86 or whenever it stopped. You 
wouldn’t need to go talk to Tucker or Clinton or any 
of the rest of them. All you would need is the bank 
records and somebody who can sit patiently and 
schedule the items out. 

In other words, you need a summary witness 
and the bank records would be all you would need if 
you were going to do it. It is just a standard check 
kite. The only difference is it is within-house, 
instead of between different institutions. 

But you wouldn’t need live witnesses. 

Q Would you also follow the kite out to see 
whether checks were payable to the Bill Clinton 
gubernatorial campaign? 

A There is no indication from that that you 
would run into that, is there? Now, there is another 
referral which would get you into that, but that is 
one of the nine later on. But I don’t think — 
unless my memory is bad, I don’t think there is 
anything in that referral there that would lead you 
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into that one. 

Basically all it was was McDougal was 
overextended on debt. He was doing his debt carry by 
doing all of these maneuvers and manipulations; no 
more, no less. 

Q In the course of investigating McDougal, 
would you want to see whether any of his business 
partners were aware of his check kiting activities? 

A I don’t know that that would have anything 
of any significance. You would probably want to know 
why he was needing the money. But then I think that 
would be easy, because all you would have to do is 
take his checks and see where it was going. But I 
don’t know that you would need to contact a bunch of 
people. It would be a records case, pure and 
simple. 

Q But in conducting your investigation, if 
you came upon the fact that other people who were 
beneficiaries of the check kiting activity knew about 
it, what would you do? 

A Then you would consider whether or not they 
would need to be in there. But you are not going to 
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run across that because they are going to say they 
didn’t know and McDougal is not going to say they 
knew. 

You would never run across that prospect. 

I mean from appearances, it is just McDougal taking 
care of McDougal and McDougal’s corporations. 

Q What about if McDougal told you, in the 
course of your investigation, that the attorneys 
wanted to provide you with information that some of 
the other people who were beneficiaries — 

A Then you would have a one-on-one swearing 
match, and McDougal’ s credibility is about in the 
same ballpark as David Hale’s. You wouldn’t want to 
jump out with that one. 

Q Did you ever discuss this referral with 
anyone from the RTC? 

A At some point around -- I don’t know if we 
are talking — sometime in August or very early 
September, I told Jean Lewis it would have helped 
what I was working on had they taken the matter 
further. She did it backwards. 

Usually on a kite, you take the overdraft 
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at the end of it where the person is who gets stung 
and work backwards. She started somewhere, I think 
the newspapers I read that she -- she read The New 
York Times articles and started looking at the 
Whitewater account or something. She started kind of 
in the middle or somewhere. 

She didn’t start at the end of the kite. I 
told her it would have helped us had she been on the 
tail end of the kite. 

If what she -- if her schedules — I had 
her schedules and exhibits out where I was working. 

If we had had those up into ’86, it would have helped 
clarify some questions like in Master Marketing, 
where that 300,000 came from. It went into 
McDougal’s account. 

If she had taken this thing forward into 
’86, it would have helped what I was working on. 

Q Did you contact Ms. Lewis or did she 
contact you? 

A We had a series of telephone 
conversations. 

Q Do you remember who started the 
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conversations? 

A Steve Irons referred her to me. She was 
wanting to know the question about is it illegal for 
an Arkansas state chartered savings and loan to make 
a political campaign contribution. I went upstairs 
and looked in the statutes and couldn’t find it. So 
I referred her to the state security commission to 
see if they had any rules and regulations, like the 
federal does, that might answer the question. 

But we had a series of — 

Q Do you recall roughly when you had this 
conversation with Ms. Lewis? 

A I didn’t have any conversations with 
anybody outside of the bureau until after the search 
warrant, so it has to be after the search warrant. 

And I’m assuming it would be -- I could be wrong on 
this. Irons may have had her call me earlier. This 
may have been back earlier in July. She and Irons 
had a bunch of conversations. 

MR. FISHMAN: To clarify, you mean July of 

1993? 


THE WITNESS: Yes. 
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That’s the only discussion I ever had with 
that referral with anybody in RTC. The extent of it 
was it would have been more helpful if she had been 
over ’86. 

BY MR. GIUFFRA: 

Q It would be your testimony that you had the 
one conversation with Banks sometime in September ’92 
when the referral first came into the office? 

A I think it was more like in October. 

Q October ’92, roughly when it came in 
September, so sometime in that initial period? 

A I would think it was more like October than 
it was September. I really can’t remember, though. 

It could have been September. 

Q And then after that, the next 
communications you had with anyone about this 
particular referral was when you spoke to Mr. Irons 
sometime in ’93? 

A No. The next conversation was when I asked 
Mac Dodson what had happened to it. That was just 
in-house curiosity. 

Q That was about what time? 
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A That would have been about a month or two 
after I had first seen it. 

Q So sometime toward December of ’92? 

A Yes. I would say that that’s right. 

Q Then the next conversation you would have 
had would have been with Irons sometime in the middle 
of ’93? 

A I think when I first went out there to work 
on Hale, they started handing me all this stuff on 
Madison, too, because Hale relates to Madison. They 
may have mentioned the first referral. I may have 
told them that I had read it. But that was just in 
passing. 

Q Would this be the SBA was giving you stuff? 

A No. Whenever I went out — the bureau -- 
we not only opened up Hale, we started looking back 
at Madison because Hale had a bunch of transactions 
at Madison involving McDougal. You had cross lending 
here. 

So if you get into Hale, you get into 
McDougal. There was a girl out there by the name of 
Gretchen Hall. She collated all this stuff. She 
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pulled all the stuff on every investigation that 
Hale’s name had come up. 

Q She was with the FBI? 

A She is a financial analyst. She is the one 
who pulled all of the stuff together where Hale had 
ever come up. Hale had come up big time in the 
earlier Madison investigation. 

Q Do you recall what agency she worked for? 

A She is with the FBI. She is a financial 
analyst. 

Q Let me show you a document. This is bears 
FBI 1547, 1549. It is a memo from Agent Irons to the 
agent in charge of Little Rock, I believe. 

(Exhibit 1547-1549 identified.) 

(Witness examined the document.) 

THE WITNESS: Okay. That transaction was 
tracing the money out of — taking the Hale money, 
the Master Marketing money and trying to find out 
what the McDougals were doing with it. That’s what 
you are interested in. She is a little bit wrong on 
some of this. 

(Witness examined the document.) 
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THE WITNESS: This is that stupid Irons. 

BY MR. GIUFFRA: 

Q Excuse me, sir? 

A That’s Irons. 

Q Does this refresh your recollection in any 
way about what happened with regard to Ms. Lewis? 

A Basically I called Ms. Lewis and told her 
that I wanted her to trace the money. I didn’t tell 
her that we didn’t want the fiche and film. 

Q You did want the fiche — 

A Yes. She has that much of it wrong. What 
I was going to do was to take the $300,000 that went 
into McDougal’s account, that went into his account, 
and trace it to what its application was. 

Q The 300,000? 

A Yes. We also had a subpoena up there for 
fiche — 

MR. FISHMAN: Before you get into what was 
subpoenaed, I want to just stop and again raise the 
cautionary flag that we should not be -- Mr. Jackson 
should not be discussing what was subpoenaed beyond 
categories of microfiche and microfilm. 
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1 don’t think I will get a quarrel from the 
committee staff that the contents of the grand jury 
subpoena is covered by Rule 6(e). 

MR. COLE: Could I ask one clarifying 
question? Perhaps because I wasn’t listening closely 
enough. 

MR. G1UFFRA: Yes. 

BY MR. COLE: 

Q When you are talking about the request you 
made, Mr. Jackson, the $300,000 loan trace, was that 
a request you made to Ms. Hall or to Ms. Lewis? 

Because this memorandum that Mr. Giuffra has shown 
you, I read that to indicate Ms. Lewis was doing that 
work. I am confused as to who is doing it. 

(Witness examined the document.) 

MR. FISHMAN: Can you read that back. 

MR. COLE: Let me ask it again. 

EXAMINATION 

BY MR. COLE: 

Q The request you made to have the $300,000 
loan proceeds traced, was that a request you made to 
Ms. Hall or Ms. Lewis at the RTC? 
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A Ms. Lewis at the RTC. See, we hadn’t 
gotten the fiche and film. They had not recopied 
it. They only had one copy of it. At a later point 
their attorney told us they were going to copy it and 
send us a copy. I definitely didn’t tell her we 
wouldn’t need it. 

Q Do you recall when you made that request of 
Ms. Lewis? 

A I took Ms. Hall with me. We went down to 
Dallas, went to the OTS, Office of Thrift 
Supervision, and went to the FBI, who had had all 
these documents in prior years, but some were gone. 

We went back through the files down there and I found 
the McDougals’ bank account. In the bank account, I 
saw the $300,000 going into the McDougals’ personal 
account. So they still had the fiche and film up in 
Kansas City. 

So I called Mrs. Lewis and asked her would 
they trace the $300,000. I told her what account it 
had gone into. I was needing to know what McDougal 
had done with the money. 

Q Use of the proceeds? 
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A Yes. 

Q You had become aware of the $300,000 loan 
through your prior investigation of Mr. Hale? 

A Yes. 

; MR. COLE: Thank you. 

i THE WITNESS: See, Irons got mad. 

' MR. GIUFFRA: Go ahead. 

! MR. FISHMAN: There wasn’t a question 

> pending. 

) EXAMINATION 

l BY MR. GIUFFRA: 

l Q After reviewing this memorandum, does this 
5 accurately state your recollection as to what 
\ happened with regard to your interaction with 
j Ms. Lewis and Mr. Irons? 

) A My relationship with Mr. Irons just went to 
1 hell in about September 19, what we called black 
5 Friday. 

) Q He had been someone you had worked with 
) closely previously? 

I A No, he was the FBI supervisor there. 

I Q In Little Rock? 
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i A Yes. 

I Q He was the senior person in Little Rock? 

1 A Yes. 

1 MR. FISHMAN: You say the senior person? 

5 THE WITNESS: He was the senior person, the 

5 head of the white collar squad. 

1 BY MR. GIUFFRA: 

l Q Why did your relationship with Mr. Irons, 

) quote, unquote, go to hell? 

3 MR. FISHMAN: Again, I’m going to ask that 

1 the answer to the question may involve grand jury 

2 matters to a certain extent. To the extent that it 

3 does, I want to remind Mr. Jackson that there may 

4 be - 

5 (Witness conferred with counsel.) 

6 THE WITNESS: It was a dispute over what 

7 subpoenas were to be issued and — can we go off the 

8 record? 

9 (Counsel conferred with the witness.) 

0 THE WITNESS: The next item was I was 

1 declining to go along with Irons to say that I would 

2 hold the RTC in contempt for failure to comply with 
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the subpoenas. Basically what I was telling him was 
I was not going to get involved in a turf battle 
between the FBI and the RTC, and it made him mad. 

BY MR. GIUFFRA: 

Q Your view, you were having a problem 
obtaining the film and the fiche from the RTC? 

A No, I wasn’t having problems. There was 
going to be a little bit of a delay in getting it, 
which didn’t bother me but apparently bothered him. 

Q Did he indicate why it bothered him that 
there was a delay in obtaining the fiche and the 
film? 

MR. FISHMAN: You are asking for what Irons 

said? 

MR. GIUFFRA: Yes. 

THE WITNESS: I don’t know. It would have 
to be an assumption. I guess he thought RTC was 
dragging their feet. 

BY MR. GIUFFRA: 

Q Did Agent Irons indicate to you he believed 
this was an investigation that might lead possibly to 
an indictment and conviction of someone? 


Strike the question. It is a bad 
question. Strike the question. 

A We had ceased to communicate. 

Q Prior to September 19, is it? 

A September 19. 

Q Prior to September 19 — 

A It couldn’t be the 19th — it would be the 
Friday before the 20th. 

Q Did he indicate to you that he thought 
there were matters that needed to be investigated in 
connection with the Madison Guaranty? Did he believe 
there were matters that needed to be investigated? 

A We all thought there were. That wasn’t the 
issue. 

Q What were some of the matters you believe 
needed to be investigated with regard to Madison 
Guaranty? 

MR. FISHMAN: Again, I have to object to 
what Mr. Jackson thought should be investigated. I 
understood you before to say you were limiting your 
inquiry to things that happened as opposed to the 
thought processes of Mr. Jackson. 
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BY MR. GIUFFRA: 

Q What matters were being investigated in the 
September ’93 time period with regard to Madison 
Guaranty? 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. GIUFFRA: 

Q At this time in September 1993, what 
matters set forth in - 

A If you look at the indictment that 
Mr. Starr came out with in August of this year, you 
will see it, the transactions in Dean Paul, Limited, 

Casa Grande, those items. 

Q And also the Master Marketing transaction? 

A That was part of Hale, but it is also part 
of Dean Paul. It is kind of in both areas. 

Q That was also under investigation? 

A Yes, as it relates to Dean Paul, Limited. 

MR. GIUFFRA: Off the record. 

(Discussion off the record.) 

BY MR. GIUFFRA: 

Q Just to clarify something, in December of 

’92, you asked the first assistant where the RTC 
Madison referral stood? 

A Yes. 

Q What did he say to you, again? 

A It had gone to Washington. 

' Q When did you start doing work in connection 

with that referral again? 

A I never did really get back into it. I 
' took the exhibits out there. But you were going to 
) have to get the fiche and film from the RTC before 
you could take the kite in, so it just sat. 

Q Do you recall roughly when that was that 
5 you started to take some investigatory status with 
i regard to Madison? 

> A With regard to Madison? 

i Q Yes. 

1 A It w&s early. Dean Paul, Limited popped up 

1 as something to look at probably by the end of July. 

> MR. FISHMAN: Off the record. 

) (Discussion off the record.) 

t BY MR. GIUFFRA: 

i Q With regard to Madison Guaranty, when did 
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you first begin to do an investigation of anything 
relating to Madison Guaranty? 

A When I saw the Dean Paul, Limited 
transaction. 

Q When was that? 

A I’m guessing probably around sometime in 
July of ’93. 

Q How did you come upon the Dean Paul, 

Limited transaction? 

A From the prior investigation that the FBI 
had done. 

Q What was the matter that the FBI had 
investigated that caused you to come upon the Dean 
Paul transaction? 

A Because they had enough information in 
there to look like it might turn into something, that 
it looked like what it was going to be was money 
going out of McDougafs institution over to Hale and 
then back to McDougal. 

Q Was Dean Paul part of the SBA referral? 

A Yep. 

Q So now I understand. 
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A I was coming at it from a different 
perspective than they had been at it prior. I was 
coming -- I was backdooring in from Hale as opposed 
to looking at it from McDougal. 

EXAMINATION 
BY MR. COLE: 

Q And the FBI was looking at it from what 
perspective? 

A I’m talking about the earlier savings and 
loan case. That focused on McDougal. 

Q The case that resulted in Mr. McDougafs 
acquittal? 

A No. 

Q This is what you referred to as reopening? 

A We were backdooring out of Hale back into 
Madison and eventually reopened at some point in time 
a savings and loan case, what the FBI calls the 39 
case, off of the Dean Paul, Limited transaction. 

Q Which was an outgrowth of the SBA IG 
criminal referral on Mr. Hale? 

A Yes. 


EXAMINATION 
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BY MR. G1UFFRA: 

Q When would that have been - 

A It was a spin-off. 

Q When was that that you began what you 
described as the FBI 39 case involving Madison? 

A lam guessing - you would have to get 
access to their files. But I think David Reign, I 
sat down with him and we outlined the Dean Paul 
transactions and Irons opened it as a 39 case, and I 

I am saying this was in August or early September. 

I Q Of ’93? 

A Yes. But it has nothing to do with the 
referral that you showed me earlier, the one that I 
reviewed back in October of ’92. 

Q This was an investigation that grew out of 
the SBA referral? 

A Right. 

Q It was done independently by the FBI in 
Little Rock? 

A Uh-huh. 

Q And yourself? 

A Yes. That’s what the problem is with that 

memo. 

Q The separate investigation relating to 
Madison that you were conducting — just strike 
that. Let’s go off the record. 

(Discussion off the record.) 

BY MR. GIUFFRA: 

Q In investigating Mr. Hale, you were working 
cooperatively with the FBI? 

' A Yes. 

) Q And in connection with investigating 

Mr. Hale, you came upon the Dean Paul transaction? 

! A Yes. 

* Q And then you followed the investigative 

1 leads and that led you to the Madison transactions? 

> A Yes. 

> Q And that would be a normal process by which 

1 you would conduct an investigation, you would keep 

5 following the investigative trails looking for 

1 wrongdoing? 

) A Yes. 

Q And it would all be part of one 

l investigation? 
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Q And you were the assistant U.S. Attorney in 
the Eastern District of Arkansas that was in charge 
of this investigation? 

A Yes. 

Q How many other matters were you working on 
at this time? This would be September ’93. 

A I had some civil cases and I had one major 
criminal case that got shut down, whenever they 
pulled all the agents off; whenever Fiske came in, 
they pulled the agents off over into the Whitewater 
thing. So they shut down a bunch of the older 
cases. 

Q This would have been in 1994, after 
January? 

A Yes. That was the cases that had been on 
the back burner. That’s because there were no 
agents. 

Q As of September 1993, your primary criminal 
case was this Hale/Madison investigation? 

A Yes. Almost exclusively. 

Q So would you estimate what percentage of 
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your time were you spending on this? 

A All, just about. 

Q Were you discussing the progress of this 
investigation with anyone in the U.S. Attorney’s 
Office? 

A This was all supposed to be kept quiet. 

Q Why was the investigation supposed to be 
kept quiet? 

A Because the FBI wanted it that way. 

Q Did the FBI indicate to you why they wanted 
to keep the investigation quiet? 

A I guess because of the names that were 
involved, for one thing. 

Q What names were those that they wanted to 
keep quiet? 

A I mean, you wouldn’t want to be leaving FBI 
302s out on the thing that refers to Whitewater 
something. I would assume because of all of the big 
names involved in the item, they didn’t want me 
standing out in bars, like I sometimes do, running my 
mouth about what I had been doing for a living that 
day. They definitely wanted the matter kept quiet. 
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There were only four people at the FBI 
who - no, three people. There were only four people 
who were in on this thing for a long time. 

Q What were the names of those people? 

A Irons, Reign, Gretchen Hall and me. 

Basically we didn’t go around discussing what was 
going on. 

Q Did you discuss what was the progress of 
your investigation of Madison with Mr. Johnson? 

A No. He just assumed I was working. 

Q You have indicated previously in your 
testimony the publicity surrounding Whitewater. Did 
you have an opportunity to read any news reports 
about Whitewater during the 1992 Presidential 
campaign? 

A Yes. They followed Jennifer flowers. See, 
the Arkansas Democrat picks up articles from the New 
York Times and also the Washington Post and a few 
others and The Times here and so forth. They ran all 
of those articles. They were run in The New York 
Times. So I had read all that stuff. 

Plus I knew a little bit about the Madison 
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Guaranty case. Plus I knew about everybody involved 
in all of this mess. This was like old home week. 

Of course I read it. We are a small place. 

Q Did there come a time when you discussed 
the Madison investigation with Ms. Casey? 

A No. 

Q So you never discussed the Madison 
investigation with Ms. Casey? 

A I don’t recall - other than maybe in a 
hall conversation, I think one time out in the hall 
she said something like you have the most interesting 
cases or something, which was that other case I was 
talking about, plus this one. 

But I don’t recall - I don’t think I was 
ever in her office on this matter. She sat in — 
after I had the problem with Irons, they had a 
meeting with regard to subpoenas which 
representatives from the FBI, me, Ms. Casey and 
Mr. Johnson sat in. She attended that, but I don’t 
recall her saying much. 

I think that is the only meeting that I was 
ever at that she was at. I went strictly chain of 
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command. 

Q Mr. Jack, let me just turn your attention 
to this document bearing Bates number FBI 1547 and 
turn your attention to the page FBI 1548 and to the 
sentence which — this is a document from Mr. Irons 
to his supervisor. 

A Okay. 

Q ’’Rider asked Jackson why he would do such a 
thing in light of the numerous conversations with him 
and his superiors about publicity which could 
unfairly indicate a possible investigation of the 
Clintons as related to Whitewater. Jackson advised 
the bureau had noted a full investigation of 
Whitewater Development Corporation would be necessary 
in a meeting with himself, Johnson and Paula Casey. 

He was reminded the subject matter of the meeting was 
obtaining all the" and it is blanked out. 

A That’s the meeting I’m telling you about. 

That’s the one that she attended. But Irons was very 
put out with me. 

Q Do you recall when this meeting was? 

A It would be right after the Hale 
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indictment, late September, with regard to what we 
are talking about, what subpoenas I would and 
wouldn’t issue. 

Q So you were discussing what subpoenas you 
would and wouldn’t issue? 

A Yes. 

Q With Ms. Casey? 

A No. She was sitting there listening to 
it. Basically the dialogue was between me and 
Gretchen Hall and Steve Irons with Michael Johnson 
and Ms. Casey there as referee is what the situation 
was. 

You had Fletcher on one side of the table 
against the FBI on the other, over what to do, and 
they were more or less there trying to keep peace in 
the family. Hell, the problem may be down here where 
she is saying right here - 

(Witness examined the document.) 

"Ms. Casey again indicates she had come to 
recognize his quirks." In other words — 

Q That’s your quirks? 

A My quirks. But we were a complete — I 
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don’t know. You can stop if you want to. 

MR. FISHMAN: Before you - if you are 
indicating this is something that may be 
inappropriate that you are about to answer, let’s go 
off the record. 

(Witness conferred with counsel.) 

THE WITNESS: Basically the loggerhead 
thing was they were asking me to subpoena records 
that we already had that they had never sat down and 
looked at. 

BY MR. GIUFFRA: 

Q Whose records — now we are getting - they 
wanted to subpoena records and you didn’t want to 
subpoena the records — 

A I didn’t see we needed them. I didn’t 
think we needed them. From what I saw of that 
indictment that came out in August of this year, I’m 
pretty sure you wouldn’t have needed them. But she 
sat in on that meeting. 

But they were more or less there as 
peacemakers between me, I guess, and the FBI, or at 
least one person in the FBI. But nothing got 
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resolved at that meeting. 

Q Was there any concern with regard to any 
subpoenas you had issued? 

MR. FISHMAN: Again, without going into 
their contents or their identity. 

THE WITNESS: Okay. Johnson, when I 
wouldn’t issue the subpoenas, they were under the 
impression that Michael Johnson would issue the 
subpoenas that they wanted. 

There was another meeting which was Michael 
Johnson — for some reason I was invited. I guess I 
was still on the case so I was invited to attend, and 
the FBI, and Michael was asking them to detail 
certain items which gave them the impression that he 
wasn’t going to do it either. 

Somewhere along the line, they found out 
that I had issued a subpoena that they didn’t like. 

I issued a bunch of banks subpoenas and a bunch of 
subpoenas to everywhere in the world, but I issued 
one to an individual that made them mad. 

Now, why, I don’t know. 

MR. GIUFFRA: Can we go off the record. 
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(Discussion off the record.) 

THE WITNESS: The individual that I 
subpoenaed, had he made it public, this subpoena 
would have wound up in the New York Times or 
somewhere in the newspaper. That seemed to upset 
him. 

In retrospect, I probably shouldn’t have 
issued the subpoena. 

BY MR. GIUFFRA: 

Q The concern was to maintain the covert 
nature of the investigation? 

A Right. But I would have to say that that 
subpoena was probably not well advised on my part. 

BY MR. COLE: 

Q When Mr. Giuffra said "the covert nature of 
the investigation" and you said yes, were you 
referring to the investigation of Mr. Hale and 
Capital Management? 

A This all relates. We were tying to keep a 
lid on the whole thing. We didn’t want to happen 
what did happen at that point in time; in other 
words, we didn’t want to be in the newspapers. But 
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that was I guess, what do you call it, pipe dreams, 
because Hale went public with the indictment and it 
all went down from there. 

BY MR. GIUFFRA: 

Q About how long was this meeting between 
Irons, yourself, Ms. Casey and Mr. Johnson? 

A 30 minutes at best, or 20 minutes. 

Q Do you recall where the meeting was held? 

A At the U.S. Attorney’s Office. 

Q In Ms. Casey’s office? 

A No, in a conference room. 

Q Did you provide an update on where the 
investigation stood? 

A All it was was a discussion of subpoenas. 

I gave them a list of what we thought we would need 
to subpoena, and they were making an argument of a 
different type of subpoena. 

Q Was there any discussion at this meeting of 
Bill or Hillary Clinton? 

A No. 

Q Was there any discussion in this meeting of 
Jim Guy Tucker? 
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A No, but I think I had the Castle Sewer and 
some other items, his loan files listed on my list. 

But the names didn’t come up, I don’t think. It was 
just what documents to get is all it was about. 

Q This is the only meeting you can recall at 
which you in any way discussed the Madison-Hale 
investigation? 

A Or where she was around where I was. 

Q Where she was present. 

Did there ever come a time where you and 
Ms. Casey spoke to anyone from main Justice about the 
Hale-Madison investigation, describing it 
generically? 

A The only discussion I ever had with main 
Justice was somebody called down one day and I think 
the name is McKinney or Kinney. 

Q John Keeney? 

A He had called Michael Johnson, and Michael 
was gone. They had lost their copy of the proposed 
Hale indictment. I made a copy of it and gave it to 
Michael Johnson’s secretary, and she faxed it to up 

here, to main Justice. That’s the only contact I had 
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with the Department of Justice before Mr. Mackay came 
in. 

Q Would it be your testimony you don’t recall 
being a participant on a conference call with 
Ms. Casey, Mr. Johnson or Mr. Keeney? 

A No. As far as I know, that is the only 
time I talked to anybody before it was taken over. 

Q Let me show you another document. This 
bears Bates number DOJ 17493. This is a letter dated 
September 20, 1993, from Randy Coleman to Michael 
Johnson. 

A I’m assuming — this must have been the one 
that Michael was responding to now. 

I don’t know if he handed me that one when 
he handed me that other one or not. I thought this 
was hilarious. That damn meeting - excuse my 
language. 

He had been out talking to the newspaper 
1 people. He had gone public with the prospect of his 
» indictment the week before this, with I guess 

Mr. Gerth and with the reporters from the papers. He 
is talking about doing an undercover operation, and 
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Hale had been out talking to all of the - I think I 
first picked up on that when that was in the ~ I 
think I first saw that particular letter in The Wall 
Street Journal. 

But I’m assuming - 

Q That’s the reply? 

A This must have been the reply. I think 
this is the one Michael showed me before he left 
town. 

Q This bears Bates number 16479. That is to 
Randy Coleman from Michael Johnson, dated September 
20, 1993. 

A Yes. I basically took this from Michael 
Johnson to go ahead and go, go ahead and present it. 

Q So, between early August 1993 and September 
20, 1993, which would be the date of this letter, you 
really didn’t have any — you did not have any 
further conversations with Mr. Coleman? 

A Not until the plea and arraignment. We met 
over there when he pled not guilty. Then we had 
discovery matters. 

Q So insofar as you were aware, the plea 
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negotiations were being handled by Mr. Johnson and 
Ms. Casey? 

A Right. 

Q And you were not present during any of 
those meetings at which possible plea negotiations 
were occurring? 

A No. I didn’t go. I may have been invited 
at least to one of them, but I never did go. 

Q Do you have any understanding as to how 
many meetings occurred between Mr. Coleman, Ms. Casey 
and Mr. Johnson with regard to a possible plea 
agreement? 

A I don’t know the number. I know there was 
quite a series of letters in the newspaper at that 
time which indicated there had been several meetings, 
but I really don’t know. I wasn’t keeping up with 
it. 

Q Did Mr. Johnson ever give you any update on 
the status of the plea negotiations? 

A I don’t recall that. 

Q It is your testimony that, other than this 
one - 
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A If I had been expecting anything to come of 
it, I would have gone asking. 

Q Why didn’t you expect anything to come of 
the plea negotiations? 

A I thought he was just going to stall for 
time. 

Q Why did you think he was looking to stall 
for time? 

A Maybe something would have pulled it out of 
] the fire, or somebody. Have you ever met a lawyer 
I who wanted anything to go when it is supposed to? 

Q We were just discussing that at lunch. 

After the indictment was filed against 
Mr. Hale, what action do you recall taking? 

A I went to plea and arraignment. We had 
three different plea and arraignments with all the 
defendants. I was primarily working on Dean Paul, 
Limited, really. I put together the Hale exhibits 
for discovery. I circulated those to defense 
counsel, motion stuff. 

Q Did you have any communications with 
. Mr. Coleman following the — 
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A I told him I was going to indict Hale again 
in November, and I think I gave him a draft copy of 

• that indictment at some point in time. I went ahead 
■ and fixed up another indictment on Hale involving 

• Paul sales and also the Sunbelt transactions. 

> I finished working up those, had a bunch of 

f work to do on those. David Reign went around 
J interviewing people and put that together. 

) That was supposed to have been right — 

) Mr. Mackay got there a week before that one was 
l supposed to go. 

I So that one never got out. That’s 

5 basically what I was doing, trying to stay out of 
1 Irons’s way, I guess. 

) Q Did you have any discussions with regard to 

) a possible plea from Mr. Hale with Mr. Coleman? 

1 A No. 

I Q Do you know whether anyone else in your 

) office had any further discussions with regard to a 
) possible plea? 

I A No. 

I MR. FISHMAN: No, they didn’t, or no, you 
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don’t know? 

THE WITNESS: I don’t know. 

BY MR. GIUFFRA: 

Q Following the indictment of Mr. Hale, did 
you have any discussions with regard to either the 
Hale matter or the Madison matter with anyone at main 
Justice? 

A No, not until Mr. Mackay came down and 
picked up the files. 

Q Do you recall when Mr. Mackay came down to 
pick up the files? 

A That would be around the first week in 
November. 

Q Of 1993? 

A Yes. 

Q Mr. Jackson, I would like to show you a 
document bearing Bates number FBI 1542, 1543. 

(Exhibit FBI 1542-1543 identified.) 

BY MR. GIUFFRA: 

Q First let me ask you a question. Are you 
aware of any attempt on the part of anyone to delay 
or hinder the investigation relating to David Hale or 
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Capital Management? 

A No. 

Q This document, 1542, 1543, it is a memo 
from Irons to SAC Little Rock, dated August 20, 

1993. If you could just take a look at that. 

(Witness examined the document.) 

A That’s what I was telling you about, we 
opened up the 39 case. Are you interested in this 
right here? 

Q Let’s read it into the record. "Rider 
further advised the Assistant United States Attorney 
assigned to the matter reported being told a Little 
Rock attorney had traveled to Washington instant date 
to meet with unknown officials to attempt to have the 
investigation quashed." 

A What that’s about is I told them that 
Richard Mays had gone to Washington, and my 
assumption was that they were going to try to get a 
hearing up here, to jerk the chain. That’s happened 
before, where they either get Department of Justice 
or some Senator to intervene. 

Q Who was Mr. Mays again? What is his 
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background? 

A He is a very prominent black lawyer. He 
used to be — I think he may have been an appellate 
court judge there or Supreme Court justice by 
appointment. He is very well connected. 

I was assuming that they would try to get 
our decisions reviewed up here. 

Q So, is this just a belief on your part? 

A Just a guess. 

Q It was your belief that Mr. Mays — 

MR. FISHMAN: I think he said '’guess." 

THE WITNESS: Just a guess. I did know he 
went to Washington. Hale has always been in 
politics. His brother is very well politically 
connected. In the state system you have fixes all 
the time. 

So they may have been under the mistaken 
assumption that you could do it on a federal level. 

I knew it wasn’t going to work. 

BY MR. GIUFFRA: 

Q But you had a belief that Mr. Mays might 
attempt to go to main Justice or somewhere else in 
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Washington to try to, in some way, affect the course 
of the investigation into Madison? 

A Or at least have somebody review what the 
hell we were doing. 

Q Was this with regard to just Madison or 
Hale or both? 

A It would be Hale. Mays wouldn’t have known 
anything about Madison. 

Q So, it was your belief that Mays would go 
to Washington — 

A I don’t know that. I just threw that out. 

It wasn’t anything concrete. Hell, the FBI would 
come back with all these weird scenarios too, so it 
is no different than what I heard from them. 

BY MR. COLE: 

Q If I’m understanding you correctly, 

Mr. Jackson, your guess was that Mr. Mays might try 
to have the matter reviewed in Washington because of 
Mr. Hale’s political connections? 

A That would be part of it. I really 
can’t - you could contact SBA to see if they are 
really serious about the referral or whatever it is. 
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I don’t think the Arkansas Senators would 
touch a matter like this, but they might get somebody 
at Justice to review whether or not we were 
proceeding in a proper manner, something like that. 

But I don’t know that that’s what occurred. 

Q What I’m getting at is the basis for that 
action would have been Mr. Hale as opposed to the 
potential involvement of the Clintons? 

A It would have been just knowing all the 
players. 

Q And not necessarily the allegations that 
Mr. Hale later made about the Clintons that are well 
publicized? 

A No. It would just be help David. If they 
did try it and it didn’t work, I suspect that’s why 
Hale came out with that — he must have been mad at 
somebody. Nobody helped him so he started lashing 
out at all of these prominent people. 

I don’t know what the psychology is or 
exactly what happened. I have no idea. 

Q I was trying to understand whether it was 
your guess, I believe is the word you used, at the 
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time that Mr. Hale was going to go to Washington and 
make the allegations that he subsequently did. I 
think you answered that question. 

A I have no idea that even Mays was. That’s 
something I threw out to the FBI one day, without any 
basis. 

BY MR. GIUFFRA: 

Q After you indicted Mr. Hale, did there come 
a time when Mr. Hale made some allegations through 
the press with regard to the Clintons? 

A Yes. 

Q When was that? 

A He started it the week before the 
indictment apparently, but it went public in the 
newspapers on September 23rd, the same day of the 
indictment, I think. 

I was shown by the — I was shown a 
newspaper article about a month or so ago when they 
interviewed me out at the special counsel thing, that 
had a dateline on it of September 23rd. So I’m 
guessing September 23rd must be the date, the same 
date when the first article hit the paper. I thought 
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it was before the indictment. 

He announced his own indictment. I’m not 
joking. He went public with it. I’m thinking it was 
before the indictment that he went public. 

Q Did Mr. Hale make the same allegation -- 
what was the allegation that Mr. Hale made against — 
was it against President Clinton? 

A I haven’t read that article in a long time, 
but I think it was that same one about they were 
pressuring -- big pressure to make the Master 
Marketing loan to McDougal. 

Q To Susan McDougal? 

A Yes. 

Q Did Mr. Coleman ever discuss that specific 
allegation with you? 

A No. 

Q Did you ever discuss that specific 
allegation? Let’s define that. Meaning the 
allegation that Bill Clinton pressured David Hale to 
make the SBA loan to Susan McDougal for $300,000? 

Did you ever discuss that with Mr. Johnson? 

A No. 
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Q Did you ever discuss that allegation with 
Ms. Casey? 

A No. It was just something I read in the 
newspaper. 

Q After this allegation appeared in the 
newspaper, did you ever discuss the allegation with 
Mr. Johnson? 

A No. 

Q Did you ever discuss it with Ms. Casey? 

A No. 

Q Have you ever discussed this allegation 
with Mr. Johnson? 

A I don’t think so. 

Q Have you ever discussed this allegation 
with Ms. Casey? 

A No. 

Q Have you ever discussed with Mr. Johnson 
whether Mr. Coleman provided information with respect 
to this allegation during the course of the plea 
negotiations that Mr. Johnson and Ms. Casey conducted 
in the fall of 1993? 

A What they discussed 1 don’t know. All I 
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was doing was tossing out some names, potential 
people that might be involved in the Hale matter. 

Q He mentioned the Clintons? 

A Either he did or I did. They had already 
been named. It wasn’t any big deal. There were no 
specifics. 

Q Did there come a time when the Eastern 
District of Arkansas was recused from the matter 
involving Mr. Hale, and then also the Madison matter? 

A That was the Friday before Mr. Mackay 
came. That was about 1 1:00 - at least I first heard 
about it about 1 1:00 that Friday. 

Q This would be in November of 1993? 

A Yes. It would have to be still in 
November. It would be in November. I’m pretty sure 
it was a Friday. I’m pretty sure it was around 1 1:00 
in the morning. 

Ms. Casey apparently had called her office 
and left word with her secretary. Her secretary told 
me that the office had been recused. 

Q Where was Ms. Casey at this particular 
time? Was she in Washington? 
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A I assume she may have been in Washington. 

She wasn’t in the office. 

Q Do you know if she was in Little Rock? 

A I think she was in Washington. I don’t 
know. All 1 know is her secretary told me we had 
been recused and I was to stop whatever I was doing. 

So I made some phone calls. 

Q Did you ever discuss with Ms. Casey whether 
she should recuse herself from the matter involving 
Mr. Hale or Madison? 

A No. 

Q Did you ever discuss Ms. Casey’s recusal 
from the Hale-Madison matter with Mr. Johnson? 

A No. 

Q Did you ever discuss Ms. Casey’s recusal 
from the Hale-Madison matter — 

A Not before the fact. I think afterwards 
Michael told me we had been recused. There was no 
discussion of it. 

Q Did he ever give you an explanation for why 
Ms. Casey decided to recuse herself in this matter? 

A No. I wasn’t involved in the recusal. 
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Q Do you recall any discussions of a missing 
document from Capital Management or from Mr. Hale’s 
residence that would in any way implicate — 

A Yes. We were accused of stealing a 
document from the Master Marketing file. 

Q Who accused you of stealing a document from 
the Master Marketing file? 

A It came up in this manner. About a month 
after the search warrant, Randy Coleman called. I 
was out at the FBI. He wanted to come out and look 
at the Master Marketing file. So I pulled the Master 
Marketing file. We set a small room up toward the 
reception area. He went through it, and he told me 
what he was looking for. 

He told me it was a letter that was 
supposedly handwritten, that it was supposedly from 
McDougal to David Hale which indicated that Bill was 
going to help him get the money together to bring the 
Master Marketing loan current. 

After he looked through the file, I looked 
through it myself. Then I went back and got the 
duplicate copy, and it is not in the duplicate copy 

116 

either, which meant that had it been in the file, it 
didn’t get copied out at the FBI that night of the 
search warrant. 

So, the implication would be if that letter 
was there, there is only one person who could have 
taken it or lost it, which is me. 

Q Did he indicate to you that this was a 
letter from McDougal to Hale? 

A Yes. It was supposed to be handwritten. I 
have had a dozen newspaper men call me about it. 

Q That frequently is the case in this matter 
or with regard to witnesses. 

A But basically the implication was that I 
had either lost it or had taken it. 

Q Did Mr. Coleman indicate to you the date of 
this particular handwritten letter? 

A No. ' 

Q Just so the record is clear, because I’m 
not sure it is, when did Mr. Coleman see you about 
this missing letter, or purportedly missing letter? 

A It would have been about a month after the 
search and probably a month before the indictment. 
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It would have been sometime in August, I think. But 
he came out and I put the file in front of him and he 
went through it. 

Q So we are clear on this, you had the 
meeting with Mr. Coleman sometime in early August at 
which you sort of had a very, very preliminary 
discussion. 

A It would have been at a later point in time 
than that. He called up and said he wanted to look 
at the Master Marketing file, and I said, well, come 
on out. He came out. I pulled him the original, and 
he went through and what he was looking for wasn’t 
there. 

I went back and got the office copy, which 
should be a duplicate, and the letter wasn’t in 
there. So, therefore, the letter apparently — I 
have always assumed this -- if the letter exists, 

Hale squirreled away a bunch of stuff. 

The SBA had the same problem with him. He 
produced this; he held back a bunch of checks. He 
may have the thing somewhere and doesn’t know where 
it is himself. I don’t think we lost it, and I know 

118 

I didn’t take it. 

Q Mr. Coleman, though, accused you of taking 
the document? 

A Either he or David. 

Q Did you ever meet with David Hale? 

A Not other than about two seconds at the 
plea and arraignment. 

Q At that time did he accuse you of -- 

A No. I’m talking about to newspaper people. 

Q This would be Mr. Hale complaining to 
newspaper people and you reading - 

A No. It has never been in the newspaper. 

They would call me and want verification, did 
Fletcher take the letter and tear it up, does 
Fletcher have it in a scrapbook, you know. 

I have had a — the last one that called me 
was Bill Simmons of the Associated Press. 

There has never been a newspaper article, 
as far as I know. But there is that allegation out 
there. 

Like I told one of Fiske’s people, here I 
am, I have lost the smoking gun letter. 
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Q When you obtained the documents or seized 
the records from Mr. Hale’s office, who else 
participated in the seizure of those documents? 

MR. FISHMAN: I’m not sure the record is 
clear that he participated in the seizure. 

THE WITNESS: I didn’t go to the office. I 
stayed at my office and waited until they got back. 

BY MR. GIUFFRA: 

Q Who ended up actually executing the search 
warrant? 

A Steve Irons. I think Walters went. The 
rest of them were female agents, I believe. Gretchen 
Hall went. David Reign was at Waco. I figured 
something bad was going to happen, that this was all 
going to get in the newspapers and on TV, so I stayed 
at the office. I called that law firm and tried to 
get the Townsend documents and then I went through 
the stuff. As far as I know, I’m the only one that 
went through the stuff before it was copied. 

Q They brought the documents to your office? 

A No. They were at the FBI. 

Q You went to the FBI and reviewed all the 
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documents? 

A Yes. 

Q You don’t recall seeing this handwritten 
note? 

A No, I don’t. 

Q Do you think this is the kind of document 
you would remember if you had seen it? 

A I think if I had seen it and read it, I 
would remember it, which means, in my mind, I didn’t 
see it. I definitely didn’t take anything. The way 
I operate, one file at a time, I am unlikely to have 
lost anything. 

Q Did you have any further conversations with 
Ms. Casey — strike that. 

Did you have any further conversations with 
Jean Lewis other than the conversation you testified 
to earlier? 

A Oh, yes. 

Q Could you - 

A First in order was that one I was telling 
you about for the law on campaign contributions. 

Q She asked you just to find out whether an 
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S&L could make a contribution to a political 
campaign? 

A Yes. Later on, we had conversations about 
getting some of their records. Then we had the 
conversation about tracing the $300,000, which she 
was doing for me. 

Then I didn’t want to make another trip 
down to Dallas, so I called her one day to see if she 
had the list of the Susan McDougal real estate 
commissions. And at that point she told me she could 
only talk to Irons. My assumption was Irons called 
her and told her not to talk to me anymore. 

So, that was the last time. 

Q This was because of the fact that you and 
Irons were no longer speaking with one another? 

A Yes. I assume he called her and told her 
to not answer my questions. 

Q Did Ms. Lewis indicate to you any 
frustration with the pace at which the Department of 
Justice was handling this particular referral? 

A No. Other than the discussion that one 

time about bringing the documents up -- I mean 
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bringing the transactions up into ’86, we didn’t 
discuss that referral. We didn’t discuss the nine 
that were to come. 

Q When did you learn of the subsequent 
referrals? 

A I went out to Federal Express office to 
pick them up. The office had moved and they couldn’t 
find us. So I had to go out and pick them up. 

Q Did you — after you obtained the referrals 
from the Federal Express office, did you review those 
referrals when you got back to the office? 

A I took them back, gave them to Michael 
Johnson. He put them in his bottom desk. Before we 
had that meeting on subpoenas, I pulled them out and 
looked at them. 

Q Do you know whether Mr. Johnson had 
reviewed the additional referrals? 

A I don’t know. I did read through them 
before that meeting, which was the week before Mackay 
came. 

Q Did you ever discuss the subsequent 
referrals with Mr. Johnson? 
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A Other than at the meeting, that meeting was 
just about subpoenas. 

Q What do you recall about the discussion of 
those referrals at the meeting with Mr. Johnson? 

A I didn’t stay for the whole meeting. 

Q This is the meeting with Mr. Mackay? 

A No. This is the meeting with some FBI 
agents -- with Irons and Whitehead and Gretchen Hall 
and David Reign. This was a later meeting about 
grand jury subpoenas. It was the continuing problem 
of Fletcher and his subpoenas, and Michael was going 
to take it over. 

So I sat in part of the meeting, but I 
didn’t stay for the whole thing. But we didn’t sit 
down and talk about — one of those was a pretty good 
referral. 

Q Do you recall which referral that was? 

A Peacock. 

MR. FISHMAN: I’m sorry? 

THE WITNESS: Peacock. 

BY MR. GIUFFRA: 

Q I’m a little unclear. You had the meeting 
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in September with Ms. Casey, Mr. Johnson and 
Mr. Irons where you discussed subpoenas? 

A And Gretchen Hall. 

Q Then there was a later meeting? 

A This was a meeting that occurred after the 
nine new referrals came in. 

Q Do you recall approximately what the time 
of that meeting was? 

A It would be the week before Mackay came. 

We only had the referrals about two weeks before 
Justice took it over. 

Q Did you ever discuss the referrals with 
anyone in main Justice in Washington? 

A No. 

Q Do you know whether Mr. Johnson discussed 
those referrals with anyone in the agency? 

A I don’t know. 

Q Do you know whether Ms. Casey discussed 
those referrals with anyone in main Justice? 

A No. 

MR. FISHMAN: No, you don’t know? 

THE WITNESS: I don’t know. 
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BY MR. GIUFFRA: 

Q Do you know Webster Hubbell? 

A Yes. 

Q And how do you know Webster Hubbell? 

A 1 have run into him here, there and yonder 
in Little Rock. I think we may have had some cases 
that overlapped back when 1 was doing civil cases. 

He also represented the RTC in a bunch of items. 

Q Did he work on those items with you? 

A No. They never did call me. I was 
involved with some but they never did call me with 
the information. I think his summer associates are 
the ones who did the work. 

Q But he is someone if he met you, he would 
know who you are? 

A Oh, yes. 

Q When was the last time that you spoke to 
Mr. Hubbell? 

A About a year before he went to Washington. 

One of his friends got in trouble and he came down to 
help him. 

Q Do you know whether Mr. Hubbell ever 
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discussed — strike that. 

Do you know whether Ms. Casey knew 
Mr. Hubbell? 

A That I don’t know. 

Q Do you know whether Ms. Casey ever 
discussed anything having to do with either Madison 
or David Hale with Mr. Hubbell? 

A No. 

Q Do you know whether Mr. Johnson knew 
Mr. Hubbell? 

A I would be surprised if he didn’t, but I 
really don’t know. 

Q Do you know whether Mr. Johnson ever spoke 
to Mr. Hubbell with regard to anything involving 
Madison or Mr. Hale? 

A I don’t know. 

Q Do you know whether Mr. Coleman ever 
discussed — strike that. 

Did Mr. Coleman ever indicate to you that 
he spoke to Mr. Hubbell about Mr. Hale? 

A No. 

Q Do you know whether anyone in the Eastern 
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District of Arkansas, including Ms. Casey, ever spoke 
with anyone at the White House with regard to David 
Hale or Madison? 

A No, I don’t know. 

MR. GIUFFRA: I think I am basically done. 

I want to look through my documents. If I could have 
a second. 

(Recess.) 

BY MR. GIUFFRA: 

Q I want to show you a memo from Steven Irons 
which is dated October 1, 1993, and it references a 
meeting that was held on September 24, 1993. If you 
could just read this. 

(Witness examined the document.) 

A That’s the same meeting. Oh, hell fire. 

Excuse me. 

(Witness examined the document.) 

Q Does this document refresh your 
recollection of a meeting that was held on 9/24/93 
with Ms. Casey, Mr. Johnson and yourself, as well as 
Whitehead, Reign, Hall and Irons? 

A No. I recall a meeting that we had about 
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that period of time where the discussion was what 
subpoenas and so forth were going to be done. I 
don’t recall all of these topics being in there. 

Q What topics don’t you recall being 
discussed at the meeting? 

A I don’t recall any discussion where 
Ms. Casey was talking about recusing on Tucker and 
Stephen Smith. I don’t recall - she may have said 
that there, but I wasn’t paying any attention. She 
wasn’t saying it to me, so I don’t recall any part of 
that conversation. I do not remember Johnson saying 
anything about the Department of Justice would take 
it over. 

I don’t really remember them voicing all 
those objections to me there at the meeting, although 
I know they had them. 

Q What objections do you recall them having 
about you? 

A They were wanting broader subpoenas than 
what I was willing to issue. 

Q This is the FBI? 

A Yes. 
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Q And why were you not willing to issue 
broader subpoenas? 

A They already had the stuff. They already 
had the stuff. They had it for about five years. 

Q This is the RTC or the FBI had the stuff? 

A The FBI, or they had the stuff that you 
would need. 

But this is strange. "The present problems 
being caused by AUSA and what was taken in the search 
warrant of Hale’s business was noted as an example of 
a restriction." 

We had sat down and listed with the FBI 
what items to take. I included some items and Hall 
asked that they be stricken off. 

Q It is your testimony, one, you don’t recall 
any discussion of recusal at any time involving 
Ms. Casey until the time that she recused herself? 

A I’m not saying I wasn’t there and it was 
said. It is just I have no recollection of that part 
of the meeting, if it occurred at that meeting. 

Q Your recollection with regard to the claim 
that you were somehow limiting the FBI’s 

130 

investigative efforts was that the documents that the 
FBI wanted that the FBI already had? 

A Yes. 

Q Do you recall what those documents were? 

MR. FISHMAN: As a general — 

BY MR. GIUFFRA: 

Q Can you describe it in a general way 
without upsetting Mr. Fishman. 

MR. FISHMAN: You are not upsetting me. I 
have to object to that characterization. It is not a 
question of upsetting or not upsetting me. 

The issue, as you know, is if those 
documents were obtained by subpoena, whether 
Mr. Jackson’s answer to your question would reveal 
the nature and scope of the subpoena, which might get 
him into trouble with the federal court. 

MR. GIUFFRA: I agree. 

THE WITNESS: They had the stuff in the 
first investigation. 

BY MR. GIUFFRA: 

Q What - 

A The first investigation into Madison. They 
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already had the stuff. What had been gotten was 
sitting down in Dallas. We already went down and 
copied a bunch of it. 

Q This would be the first investigation of 
Mr. McDougal that resulted ultimately in his 
acquittal? 

A Yes. All you had to do was get the same 
stuff they had back then. 

Q Had you worked on that investigation? 

A No. 

Q How were you aware they were the same 
documents? 

A I had been through the stuff. 

Q At what point in time? 

A At the FBI. 

Q This was FBI Dallas had the material? 

A No. Up here. The OTS down there had the 
enforcement file which has all of the documents and 
stuff in it, which the FBI had up here at one time. 

We had all the stuff we needed. 

Q That would be all the information with 
regard to the - strike that. 
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Do you recall any discussion with Mr. Irons 
of the Master Marketing loan? 

A No. We had ceased to talk. 

Q Do you recall any discussion with anyone 
with regard to the Master Marketing loan? 

A I may have talked with David Reign, but 
basically Master Marketing tied in to Dean Paul, 

Limited. 

By this point in time, the relationship 
between me and Mr. Irons, as you can tell, was 
getting pretty brutal. 

Q That would have been at what point in time 
that you stopped speaking? 

A That was around the middle of September. 

This is about the point in time when I was asking to 
be taken out of the case. 

Q When did you ask to be taken out of the 
case? 

A Well, halfway back in August or September, 
if that’s the correct date of that meeting, I 
suggested to Johnson about replacing me, I think on 
that very date, whenever we had that big meeting, 
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about taking me off the case and replacing me with 
somebody else. 

Q The entire case, both the Hale case and the 
Madison case? 

A Yes. Earlier I talked about bifurcating 
it, which would get me away from Irons. If you 
weren’t going to bifurcate it, get me completely away 
from it. 

Q Why did you want to get off the case? 

A I didn’t want any more dealings with 
Mr. Irons and the FBI. 

Q What did Mr. Johnson say about taking you 
off the case? 

A He didn’t do it. 

Q Did he say why he wouldn’t take you off the 
case? 

A No. 

Q Just so the record is clear, your 
relationship with Mr. Irons soured for what reason 
again? 

A I guess we just didn’t like each other. 

Q Given the fact that the committee is now 
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investigating the handling of the referrals by the 
Department of Justice, can you think of any other 
matters that you might have testimony about with 
regard to that subject matter that we haven’t asked 
you about today? 

A No. See, I know very little. 

MR. GIUFFRA: Mr. Cole. 

MR. COLE: Thank you. 

EXAMINATION 
BY MR. COLE: 

Q Mr. Jackson, what I would like to do is try 
to go quickly, but also I will, by necessity, have to 
go back over some of the areas that Mr. Giuffra has 
already covered. So I apologize in advance for 
skipping around some. 

If I could direct your attention back to 
your prior testimony this morning about the review of 
the 1992 RTC criminal referral that you conducted for 
Mr. Banks. 

A Okay. 

Q By way of background, you testified that 
your analysis and evaluation of that review was 
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influenced by the prior acquittal of Mr. McDougal; is 
that correct? 

A Yes. That was the big sticking point. 

Q If I understood your testimony correctly, 
you said that Mr. McDougal had made statements to the 
press concerning Mr. Banks and that there may have 
been improper motivation in the prosecution of 
Mr. McDougal by Mr. Banks? 

A That was the tenor of the newspaper 
article. 

Q And Mr. McDougal had run for political 
office against Congressman Hammersmith? 

A Yes. 

Q And had Congressman Hammersmith played a 
role in Mr. Banks’s appointment as a U.S. Attorney? 

A I would have to think so, since he would be 
the ranking Republican during the Bush 
Administration, I would say so. 

Q Mr. Banks was a Republican political 
appointee? 

A Yes. 

Q Was it Mr. Banks’s concern that the 
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subsequent prosecution of Mr. McDougal would be 
viewed as politically motivated? 

A He didn’t say it. That’s what I said. He 
really didn’t say a whole lot when I went back in to 
talk to him. He asked a few questions, but it was 
mostly me doing the talking. 

Q Had Mr. Banks been nominated for a federal 
judgeship at that time? 

A Yes. 

Q Was that a factor that you and Mr. Banks 
discussed in connection with the -- 

A No. 

Q Do you know whether that played any role in 
Mr. Banks’s consideration of whether to pursue the 
referral? 

A I wouldn’t know. 

Q Had your office received criminal referrals 
from the RTC prior to the receipt of that referral in 
September? 

A Yes. We’ve received some since. 

Q Do you recall approximately how many 
referrals you had received from the RTC up to that 
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time? 

MR. FISHMAN: Him personally or the 

office? 

MR. COLE: The office. Thank you. 

THE WITNESS: You have different spans of 
time. For a while it was Federal Home Loan Bank 
Board who sent them in. Then it became the FDIC. 

Then it became the RTC. 

So exactly what the source and what the 
time span is, I just don’t know. You had all three 
outfits sending them in, the RTC being the last kid 
on the block. Now, which ones they have sent in or 
what the number of them, I don’t know. 

BY MR. COLE: 

Q Had you received a prior referral from 
Ms. Lewis at the RTC? 

A I hadn’t. I never had met her or talked to 
her before. 

Q You testified earlier that your 
understanding was that Ms. Lewis read the New York 
Times article? 

A That’s what I think I saw in the paper one 
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time or heard somebody say, that that’s what 
triggered her getting into the — or did she say that 
on TV? 

Q That was going to be me question, whether 
you had a discussion with her. 

A No, I didn’t have any discussion with her. 

We didn’t discuss that referral except for the fact 
that I needed it at a later point in time. 

Q So you had no discussions with Ms. Lewis at 
the time the referral was submitted — 

A No. 

Q - to the office? 

A No. 

Q Are you aware of whether others had 
discussions with Ms. Lewis about that time? 

A I don’t know. All I know is I read it and 
reread it and reread it, and then went and talked to 
Mr. Banks, and that was the end of my involvement. 

Q Do you know whether Mr. Irons had any 
discussions with Ms. Lewis about the referral? 

A They had a bunch of conversations. Now, 
what they were about, I don’t know. 
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1 Q Was Ms. Lewis calling to check on the 

2 status of the referral? 

3 A I don’t know what their conversations were 

4 about. I do know there were a series of them. There 

5 was a memo she gave to Congressman Leach which refers 

6 to some of that, if you get hold of that. 

7 Q If I could ask you to review a document 

8 that is a two-page document — Department of Justice 

9 numbers 668, 669 — the first two pages of the 

10 material that I handed you. 

11 I believe Mr. Giuffra showed you a copy of 

12 that document earlier. 

13 A No, he didn’t show it to me. The first 

14 time I ever saw it was about two months ago in the 

15 newspaper. I didn’t see it at the time. I only saw 

16 it about two months ago. 

17 Q Take time to review it now, if you need 

18 to. My question is if that document is consistent 

19 with the discussions you had with Mr. Banks after you 

20 received the referral? 

21 A Yes. It seems there is one point in here 

22 that he added. I don’t think I discussed the fact we 
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1 couldn’t recover any money; in other words, you 

2 weren’t going to be able to get any restitution or 

3 anything like that. But I think the rest of it is 

4 basically what I was saying. 

5 The emphasis I had was that you shouldn’t 

6 take a bite at the apple unless you had a very -- a 

7 second bite at an apple unless you had a very good 

8 case that would have some jury appeal. 

9 But this is the same letter that was in the 

10 paper not too long ago. I would say that is 

1 1 basically in line with what I thought. 

12 Q If I could direct your attention to the 

13 third paragraph of that letter, the sentence that 

14 states "the only allegations having any credibility 

15 worthy of possible deliberation for investigation 

16 exist against Mr. and Mrs. McDougal and Lisa 

17 Anspaugh." 

18 A They were the only ones involved in the 

19 kite. 

20 Q So when you testified earlier today that, 

21 in your view, investigation and prosecution of this 

22 matter would be limited to the McDougals, I can’t 
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recall your exact words, but I believe you said it 
was just the McDougals or something like that — 

A Yes. 

Q - this reference in the letter is 
consistent with your analysis on that point? 

A Yes. I’m assuming that -- what’s the date 
of the letter? 

(Witness examined the document.) 

This is perfectly consistent with the 
discussion that he and I had. See, I didn’t know 
this letter existed until I saw it in the paper a 
couple months ago. 

Q Did you have any discussions with Mr. Banks 
about the timing of the receipt of the referral in 
relation to the election? 

A I don’t recall anything about that. The 
only thing I recall is basically the merits of the 
referral and the statute of limitations problems, if 
any. 

Q Did you and Mr. Banks have any discussions 
about whether the referral might have been 
politically motivated? 
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A No. 

Q Did you have a view as to whether that was 
the case? 

A I wouldn’t have known. All I know is here 
is the referral, here was something I had to sit down 
and look at and work up. I don’t know if it was or 
wasn’t. 

Q The reference at the bottom of page 668, 
the bottom paragraph, to not taking any action 
until — not taking any action prior to November 3, 

1992, that’s a reference to the Presidential 
election, is it not? 

A I would assume so. I had nothing to do 
with any of that part of the letter. I am assuming I 
may have had something to do with some of these 
opinions that are expressed up here at the front. 

Q Do I understand your testimony correctly 
that the next knowledge you had of the 1992 referral 
is when you asked Mr. Dodson about it and he told you 
that it had been sent to the Department of Justice in 
Washington? 

A Yes. 
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1 Q Did you have occasion to review the 

2 subsequent letter that Mr. Banks sent to the 

3 Department of Justice in Washington concerning that 

4 criminal referral? I will show you a copy -- 

5 MR. FISHMAN: He was shaking his head no. 

6 THE WITNESS: No. 

7 BY MR. COLE: 

8 Q Your answer is no? 

9 A Most of what I know has come from 

0 newspapers. It hasn’t come from personal - 

1 Q So how did you first come to have further 

2 contact with Ms. Lewis of the RTC after the date of 

3 the receipt in the U.S. Attorney’s Office of the 1992 

4 referral? 

5 A Irons had referred her to me. She had a 

6 question of Arkansas law or state law, the legality 

7 of campaign contributions by a state savings and 

8 loan. 

9 Q Did you speak with her on the telephone at 

0 that time? 

1 A Yes. That’s when I was out there working 

2 on Hale. 
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1 Q So at that time you were already working on 

2 your investigation of Mr. Hale that had followed from 

3 the RTC Inspector General’s referral? 

4 A No, from the SBA. 

5 Q From the SBA Inspector General’s referral. 

6 A Yes. 

7 Q Do you recall your initial telephone 

8 conversation with Ms. Lewis? 

9 A Yes. I told her I would see what I could 

0 find. I went upstairs to the library and started 

1 looking through the statutes and couldn’t find it. I 

2 assumed if there was anything, it was going to have 

3 to be a reg. She probably knew some people over in 

4 the state security department which regulates, and 

5 she called them to get a copy of the regs. It might 

6 be the same as federal, that you can’t make 

7 contributions. That seemed to satisfy her. I think 

8 she was going to do that. 

9 Q Did she tell you she was working on more 

10 criminal referrals relating to Madison? 

11 A She didn’t, but I think Irons did. And the 

12 question that she was asking would have to do with 
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1 that Peacock referral, campaign contributions, 

2 whether or not I guess they could make campaign 

3 contributions to the governor’s campaign or something 

4 like that. So I’m guessing that’s what she was 

5 working on at that point in time. 

6 Q Did she ask you any questions about her 

7 prior referral on Madison? 

8 A No. I don’t think she — the only one that 

9 brought that up, and that was that I would have been 

10 better off had she worked over into ’86, which is the 

1 1 period that I was messing around with - in other 

12 words, had she brought it forward. 

13 But I don’t recall any - we never 

14 discussed the contents of what was going to be in any 

15 new referrals. 

16 Q And what was your next contact with her? 

17 A About getting some documents out of the 

18 Dean Paul RTC file. I was wanting the litigation. I 

19 went to the clerk’s office and pulled what I could on 

20 a foreclosure on the Dean Paul, Limited property. 

21 I was looking for some interrogatories. I 

22 thought they might be up there. I called up there 
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1 and sent a subpoena. I had some conversations with 

2 her about getting the records and we were having a 

3 little bit of delay on the fiche and film. Then I 

4 called about the 300,000. 

5 The last call was I was wanting to see if 

6 she had a copy of that list I had seen down in 

7 Dallas, that I didn’t want to have to go back to 

8 Dallas to get, which was the Susan McDougal real 

9 estate commissions off of some sales in Castle 

10 Grande. That’s when she told me she couldn’t talk to 

11 me anymore. 

12 Q What did she tell you about why she 

13 couldn’t talk to you anymore? 

14 A That she could only talk to Irons. 

15 Q Did you have any subsequent contacts with 

16 her? 

17 A No. That was the last ever. I take that 

1 8 back. She did call about Independence Federal. 

19 That’s when I started to ask her did Irons tell her 

20 not to talk to me. That’s when she did the big memo 

21 that she gave to Congressman Leach, like I was 

22 harassing her or something. 
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I had forgotten about that one. That’s 
it. There has never been any since. I was up by her 
office, right be where her door is, but she wasn’t 
there. It was about six months or a year ago. I was 
there on another savings and loan case. She wasn’t 
around. 

MR. GIUFFRA: That’s Ms. Lewis, right? 

THE WITNESS: Yes. Her office was still 

there. 

BY MR. COLE: 

Q I realize you testified earlier that there 
came a time when you and Mr. Irons, I think your 
words were, ceased to communicate. But prior to that 
time when you were working with Mr. Irons on matters 
relating to Mr. Hale and Madison Guaranty, did you 
ever discuss Ms. Lewis with Mr. Irons? 

A I’m sure we did. I really don’t recall 
what we may have said. 

Q Do you recall whether he ever expressed any 
views about Ms. Lewis and her work on the criminal 
referrals? 

A I think one time he said something about he 
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didn’t understand why she is doing Madison when you 
have big institutions like First Federal and Savers. 

I do think I remember that comment. 

I don’t remember him saying anything 
personally derogatory toward her. 

Q Do you have any knowledge as to whether the 
RTC -- do you have any knowledge as to whether the 
FBI sent memoranda or other written communication to 
the RTC concerning S&L investigations involving 
Savers and First Federal? 

A No, I wasn’t involved in that. 

Q So he didn’t mention that at the time? 

A I think I did hear that comment at one 
time. 

Q When you initially began to investigate the 
Hale matter, Mr. Pence was the acting U.S. Attorney? 

A Yes. 

* Q And was that -- you, I believe, testified 
earlier that there was a period of time when only you 
and three officials from the FBI were aware of that 
investigation, four persons? 

A Yes. Pence would have been aware, because 
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he assigned it. Basically other than him having 
assigned the case, the only people who would know the 
nuts and bolts of it were four people. 

Q And was that the status of the matter at 
the time Ms. Casey came into the office? 

A Yes. 

Q And so then she and Mr. Johnson — 

A No, no. Because you had the search 
warrant. So everybody out at the FBI knew about it 
then. I would say then it had become — 

Q It was common knowledge in the office? 

A It wasn’t common knowledge. But we issued 
subpoenas, so everybody in our office and everybody 
in the FBI would have known about it. 

Q So by that point in time, it was common 
knowledge? 

A Yes. 

Q When Ms. Casey joined the office, did you 
have any kind of meeting or session with her where 
you reviewed the status of your workload or case 
load? 

A No. 
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Q Did she make any inquiries about the Hale 
investigation? 

A Not of me. I assumed she was talking to 
Michael, and I was talking to Michael, or what talk 
there was. 

Q You testified that you — I don’t want to 
put words in your mouth - but I believe you chose 
not to attend the meetings Ms. Casey and Mr. Johnson 
had with Mr. — 

A I don’t know that I chose not to. I just 
didn’t go. I didn’t see any sense - 

Q Were you excluded? 

A I definitely wasn’t excluded. I could have 
gone if I wanted to, I guess. 

Q Had you wished to go, your understanding 

is — 

A Yes. I’m assuming I would have. I don’t 
know any reason why they would have. 

Q What was your reason for not attending 
those meetings? 

A I thought it would be a waste of time. 

Q Did Ms. Casey or Mr. Johnson ever do 
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anything to try to influence the way you were 
handling the Hale case? 

A No. Michael, at some point after the flap 
with Irons, eventually began to take over more and 
more of the management of it, or maybe before. But I 
wouldn’t say that there was anything like 
interference or don’t do this or don’t do that. 

Q The decision not to respond positively to 
any of the plea negotiating suggestions that 
Mr. Hale’s counsel made, particularly the idea of a 
misdemeanor plea, was your position; is that correct? 

A That basically was my decision. You had -- 
to calculate, it was about a $2 million fraud, a 
lawyer and a judge. Anything less than a felony 
would walk away without his law license and 
judgeship. 

I wasn’t going to come off a felony. I 
guess he realized that. So he decided to go up a 
step. He would have known something else. I could 
not have made any agreement without running it 
through management anyway, so he might as well bypass 
the middle party. 
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Q Did Ms. Casey take the same position that 
you took when you were bypassed as the middle party? 

A I have no idea what their discussions were, 
what they agreed to or didn’t agree, or what exactly 
the — what was said or what was proposed or what. 

Q So, you only learned that later when you 
read the letters in The Wall Street Journal? 

A Yes, uh-huh. 

Q You do know, do you not, what Mr. Hale 
eventually did agree to plead guilty to? 

A Yes. He pled to something a whole lot 
stiffer than what he would have got out of me. He 
could have got a two-year cap count out of me. 

Q That was going to be my question, what he 
ultimately pleaded guilty to was less than what you 
were discussing. 

A What I recommended. I couldn’t do anything 
without getting — you can’t -- you have to go to 
the U.S. Attorney before you would enter into any 
plea bargain, whatever it is, in a major case. It is 
the typical bureaucracy thing. You have to cover 
yourself, otherwise you will be in trouble. That’s 
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the way it has always been. 

I wouldn’t have done anything, and Coleman 
would have known that. He has been there before. He 
would have known he would have had to — I didn’t 
feel bad about being left out. 

Q Did you indicate to Mr. Coleman that you 
would be willing to make a specific recommendation 
with regard to the disposition of Mr. Hale’s case? 

A Yes. I told him I wasn’t going to do the 
misdemeanor bit. There wasn’t any misdemeanor to 
fit. They did mention 5(k), to get a 5(k) motion 
might be a possibility. But we really didn’t get 
into it. 

Q So you didn’t get into specific 
negotiations beyond what you described? 

A Or proffer or whatnot. It was just more or 
less tentative and I guess his words in that letter, 

I was kind of reluctant because you were going to 
catch some criticism from SBA and some other people, 

I would think, if you dealt away their case. That’s 

basically where it was left, and I didn’t see it 

again. 
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Q You testified earlier that Mr. Tucker told 
you during the course of the negotiation - 

MR. FISHMAN: Mr. Tucker? 

BY MR. COLE: 

Q Mr. Coleman told you during the course of 
the discussion that Mr. Hale would be able to give 
you information that would get Mr. Tucker? 

A I think he did say that. 

Q What did he say with regard to the 
Clintons? 

A Nothing comparable to that. He and I read 
about Whitewater. You have the connection between 
Hale and McDougal and McDougal and the Clintons. So, 

I don’t know if there was anything -- I didn’t know 
they were going to come up with the proposition that 
Clinton is supposed to have forced Hale to make the 
loan. I thought he might have been talking together 
about Hale and McDougal used to spend a lot of time 
and Hale may have told McDougal something, so you 
would have something secondhand. That is the 
possibility. 

But McDougal, you are absolutely going to 
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get no matter what the circumstances were, and Hale 
could have hinged on that one. The only other strong 
indication he came in with was Tucker, I think. 

Q So your understanding of what Mr. Coleman 
told you was that Mr. Hale would be able to provide 
specific information about criminal misconduct by 
Mr. Tucker? 

A And possibly the Clintons. In other words, 
he could provide me with much more high profile 
defendants than Mr. Hale himself. 

Q At any time did he make reference to the 
$300,000 loan? 

A No. We didn’t get into specifics. At that 
point in time, I knew about the $300,000 loan, but I 
didn’t know where the money went. 

Q Was that the same time that you had asked 
Ms. Lewis to trace the loan? 

A No. This was before. This is before I 
went to Dallas and got the McDougal’s stuff down at 
OTS. They had all the stuff that apparently had 
gotten waylaid in the FBI during the intervening 
years. They had a duplicate copy. I went down there 
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and got a copy of McDougal’s bank account fished out 
it and had the $300,000 deposit. That I think - I’m 
not sure when we went to Dallas, but it could have 
been early September. 

This was way after Coleman and I had ceased 

to talk. 

Q Did you get the information on the $300,000 
loan proceeds from Ms. Lewis? 

A 1 got part of it. She traced part of it 
for us. You will have to get more of the fiche and 
film to get into it. It was going to take a lot more 
time. She came up with the big items I asked for out 
of there to see where the money went. 

Q What were the big items that she came up 
with, if you recall? 

A One went to Flower Mount or something or 
other. I don’t know if that is exactly the name of 
it. It was a loan transaction involving a bank in 
the state of Arkansas. I think some of the money 
went to pay International Paper, or whatever it was, 
when McDougal bought another piece of property down 
there. It wasn’t anything really exciting. 
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But that was the information you had to 
have to start figuring out where to go. 

MR. COLE: I may be finished. Give me a 
second here. Off the record. 

(Recess.) 

BY MR. COLE: 

Q One final question. You testified that 
your initial contacts with attorneys for Mr. Hale 
were with Mr. Price and Mr. Mays; is that correct? 

A Yes. 

Q And then subsequently Mr. Coleman took 
over? 

A Yes. 

Q Do you know why Mr. Price and Mr. Mays 
didn’t continue? 

A No. Coleman and Price used to work 
together. So I don’t know if it was a matter that 
Hale didn’t have the money or if -- I told Price that 
it was likely to be a very expensive case. So it may 
have been in terms of legal fees. They may not have 
all reached — Hale may not have had the money for 
the attorneys. 
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Q Let me show you a document. You mentioned 
the documents that Mr. Leach had obtained. This is a 
document that Mr. Leach made public, so it doesn’t 
bear a Bates stamp, but it is dated June 29, 1993. 

It is an E-mail from L. Jean Lewis to Richard Iorio, 
an internal RTC E-mail. 

(Witness examined the document.) 

THE WITNESS: This is strange. I bet you 
anything this is Irons. 

BY MR. COLE: 

Q My question was going to be, do you know, 
reading that, if you can identify the source of the 
information set forth? 

A My best guess would be Steve Irons. But 
let me keep going. 

(Witness examined the document.) 

Q Am I correct in understanding, Mr. Jackson, 
that you are not the source? 

A I am definitely not the source. Pence and 
I had a conversation after he came back. Basically 
the conversation was for him -- he told me what the 
department said. Basically, what I told him was to 
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not do anything with it until I figured out where we 
were going on Hale and McDougal. 

Q Because you viewed it as related to the 
case you were working on? 

A Yes. So I’m quite sure he wouldn’t have — 

Pence ain’t the one to say — he wouldn’t go around 
saying he was just going to leave this for the next 
one, for the next kid on the block. 

I don’t know if anyone expressed 
displeasure. Who cared? 

Q That’s fine. 

A That would be my guess as to who it might 
be. 

Q Do you recall, directing your attention 
back again to the time of the receipt of the first 
referral in 1992, do you have any knowledge as to 
whether the FBI, Little Rock office received any 
direction or instruction from the FBI headquarters in 
Washington as to what action to take with regard to 
that referral? 

A No. I wasn’t in the loop on anything other 
than doing one review of it one morning, one 
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conversation with Banks. That was it. 

Q I was including in my question even after 
the fact in discussions with Mr. Irons, Mr. Pettus, 
others in the office. 

A No. I don’t know what occurred with regard 
to the first referral. 

MR. COLE: I don’t think I have anything 

further. 

EXAMINATION 

BY MR. GIUFFRA: 

Q With regard to the international — strike 
that. 

With regard to the $300,000 Master 
Marketing loan to Susan McDougal, you determined at 
some point that some portion of that money went to 
International Paper; correct? 

A I think so. 

Q Did you ever make any determination that 
any portion of that money went to Whitewater 
Development Corporation? 

A The only places that I saw — the only 
places that she pulled up -- 


2568 


161 

1 Q She is who? 

2 A Ms. Lewis. I was looking for the bigger 

3 items. The biggest item went down to a bank at 

4 Stephens to pay on, it is like Flowerwood 

5 Development, which I don’t know what relationship. 

6 There may have been some relationship to Whitewater. 

7 As I understand, he bought the land and the title to 

8 Whitewater, that’s what I understand. 

9 MR. FISHMAN: I think we are getting into 

10 too much speculation. 

11 BY MR. GIUFFRA: 

12 Q Are you the most senior District Attorney 

13 in the Eastern District of Arkansas? 

14 A No. Richard Pence is, has been there a 

15 year longer than I am. 

16 Q He is the most senior? 

17 A I am the oldest, if you are talking about 

18 chronological age. Richard Pence is second and Ken 

19 Stoll is third. 

20 Q Now, Ms. Casey is still the U.S. Attorney; 

21 correct? 

22 A Yes. 
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Q Have you ever discussed any of the matters 
of your testimony here with Ms. Casey? 

A We don’t talk. 

Q Why don’t you talk to Ms. Casey? 

A We just don’t talk. 

Q Does she know you are testifying here 
today? 

A I assume so since she had me call him. We 
don’t talk. 

Q Have you ever met Bill Clinton? 

A No. 

Q Have you ever met Hillary Clinton? 

A Yes. 

Q How do you know Hillary Clinton? 

A She was on some committee with regard to 
rules, like the local rules and so forth. They used 
to meet at the U.S. Attorney’s Office in the 
conference room. She would be there. I wasn’t on 
any of the committees, but I met her there casually. 

Q Mr. Coleman, would you consider him to be 
an experienced criminal lawyer? 

A He has done some of it. He was just on a 
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savings and loan case. 

Q Has he ever been in a case you have been 
involved in? 

A No. 

Q You have testified that there was a concern 
in your office about bringing what might be described 
as a "politically sensitive" case? 

A Do what now? 

Q Concern about bringing a politically 

sensitive case with regard to McDougal. 

A I didn’t say that, did I? 

Q Strike that. 

Was there any concern with regard to the 
handling of the McDougal matter? 

MR. FISHMAN: At what time and by whom? 

BY MR. GIUFFRA: 

Q By you and Mr. Banks. Let’s just take it 
then. About the fact that this might be a 
politically sensitive case. Did you ever discuss 
that with him? 

A I don’t think we discussed it. What we 
basically discussed was what the referral was about 
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and the problems caused by the first acquittal. 

Q Did you ever discuss the political 
sensitivity of the referral with Mr. Banks? 

A I don’t think so. As I say, I could be not 
remembering the whole conversation, but I don’t 
recall going into anything other than a little bit of 
what is in his letter there, kind of saying why you 
probably shouldn’t go forward with it. 

Q Prior to the recusal of Ms. Casey, did you 
ever discuss with anyone the political sensitivity of 
the Hale matter? 

MR. FISHMAN: What do you mean by 
"political sensitivity"? 

THE WITNESS: I discussed it with Michael 
and with I guess Irons and the FBI that at some point 
if you reach -- if you got into the Clintons and so 
forth, with the public integrity section or somebody 
would take over and we would be gone. From that 
angle. If you got into those, if you got into that, 
we would no longer be around. 

BY MR. GIUFFRA: 

Q Why would that be the case? 
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A That’s my understanding, that they take 
over things involving government officials or 
whatever. The same reason I guess you got the 
independent counsel. I have been told that if it 
develops, that we do have information that the 
Department of Justice would be replacing us. 

Q Do you recall conversations along those 
lines with Mr. Johnson? 

A I think Michael told me that and I think 
also Irons and them mentioned that, that if we did 
stumble into the President and Mrs. President — or 
the First Lady — we would in effect be getting 
replaced. 

Q Let me focus your attention to the 
so-called missing letter. 

A Okay. 

Q You testified, when Mr. Coal was examining 
you, that Mr. Coleman did not discuss the Hale 
allegation that Clinton had some involvement with 
regard to that $300,000 loan. 

A No. Before — about the time Coleman had 
left me, before that point in time, we had not 
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discussed the Master Marketing or the $300,000, to my 
recollection, period. 

Q My question is when Coleman comes to your 
office to look for the letter — 

A Hale told him about it. Hale told him to 
come look for it. 

Q Did Mr. Coleman say to you, Mr. Jackson, 

I’m coming here because my client says there is a 
letter? 

A He said that to me after he got through the 

file. 

Q He came to your office — 

A He came to the FBI. 

Q To look through the file? 

A Yes. 

Q Looked through the file, didn’t find what 
he was looking for. 

A Then he told me what he was looking for. 

Q What did he say to you about what he was 

looking for? 

A Hale told him about a letter that is in the 
file that is from McDougal to Hale which indicates 
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that Bill, "is going to help make some payments and 
get the Master Marketing loan current." 

Q Bill would make payments or get the loan - 

A He would help McDougal make some payments 
on it. It was supposed to be Bill. 

Q Was this supposed to be a document that 
would in some way incriminate Bill? 

A I assume that that’s the reason that they 
were out there wanting it. 

Q And did he say anything more to you about 
how this letter would incriminate Bill or how he 
believed the letter would incriminate Bill? 

A I guess it would tie -- 

MR. FISHMAN: Did you ask whether he said 
anything? 

MR. GIUFFRA: Yes. 

THE WITNESS: I have to assume from 
whatever I read in the newspaper that it would 
support that proposition, that Bill forced Hale to 
make the loan to McDougal, 1 guess, is their theory. 

BY MR. GIUFFRA: 

Q Did he say — 
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A No. 

Q What did he say to you specifically when he 
was at the FBI reviewing the documents? 

A That he wanted that letter. 

Q Did he say why he wanted the letter? 

A No, but hell, we both knew why he wanted 
the letter. It is for the same reason. In other 
words, it was something that might help support the 
position that he had been taking. 

Q That there was an involvement by Bill 
Clinton in this $300,000 loan? 

A The devil made me do all this, I was a 
victim of all these high-powered political types who 
forced me to give away all of the money which left 
SBA and me holding the bag, I guess. 

Q Was that the claim that Hale — strike 
that. 

Was that the claim Coleman was making on 
behalf of Hale in the first meeting in August and 
then the subsequent meeting? 

A No. 

Q But you did discuss with him the fact that 
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1 this letter had some connection with Bill Clinton 

2 when he came to review the documents in the office? 

3 A He said there was a letter in there that 

4 would somehow tie the Master Marketing into Bill 

5 Clinton. 

6 Q Did you ever discuss this so-called missing 

7 letter with anyone in the Eastern District of 

8 Arkansas? 

9 A Yes. I discussed it with — after the 

10 newspaper people called me several times, I started 

1 1 taking it seriously. I talked to Dennis Maclnemy, 

12 who worked for Fiske, and told him where he could go 

13 look for the letter. The first place to look would 

14 have been down in the exam files, if the letter 

15 existed, to see if the examiners down in Dallas 

16 copied it when they were doing the loan reviews. The 

17 problem with Master Marketing was it was delinquent. 

18 So there might be a copy of it down there. My best 

19 guess is if the thing exists, Hale still has it 

20 squirreled away somewhere. 

21 Q So far as you know, the letter has never 

22 been found? 
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1 A No. It may not exist. If it does exist, 

2 my best guess as to where it is is that Hale has it 

3 put up somewhere and doesn’t know where it is at. 

4 All I can tell you is that I’m not the one who — I 

5 could have lost it, but I’m not the one who either 

6 read it or took it. 

7 MR. GIUFFRA: No further questions, sir. 

8 MR. FISHMAN: You asked him if he talked 

9 anybody in the Eastern District of Arkansas and he 

10 said somebody who works for Fiske. 

11 BY MR. GIUFFRA: 

12 Q You didn’t speak with anyone in the U.S. 

13 Attorney’s Office in the Eastern District of Arkansas 

14 about the missing letter? Did you ever talk to 

1 5 Johnson about it? Paula Casey? 

16 A I will say this. I did go tell Ms. Casey, 

17 I saw her in the hall. I told her I was going to 

18 contact ~ 

19 Q Maclnemy? 

20 A Yes, or Fiske’s people. It was the other 

21 guy that was there, Hardy. I was going to call out 

22 there and tell him what Bill Simmons -- Johnson 
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wasn’t around. I thought if I was going to have any 
contact with the independent counsel, I better inform 
management. 

Q Who is Bill Simmons? He is the first 
assistant? 

A He is an AP writer. 

Q The AP writer contacts you and you see 
Ms. Casey in the hall? 

A Yes, because Michael is not there. I 
figure I better tell somebody before I make any 
contacts with the independent counsel. 

Q Then you contact the independent counsel? 

A Yes, and tell them what’s going on. 

Q Between that time and when you first spoke 
with Mr. Coleman back in August -- 

A I forgot about it. 

Q You completely forgot about it? 

A Yes. 

Q Do you know when it was you spoke to 
Mr. Maclnemy about this letter? 

A About a month - either a month or six 
weeks or so before Starr’s outfit replaced them. 
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Q So sometime in late 1994? 

A I’m guessing it was somewhere back then. 

It may have been slightly before the trial on 
Fitzhugh and Mathews. 

MR. GIUFFRA: Thank you very much. 

(Whereupon, at 4:45 p.m., the deposition 
was concluded.) 


EARL FLETCHER JACKSON 
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CERTIFICATE OF NOTARY PUBLIC & REPORTER 17 3 


I , JANE W. BEACH, the officer before whom the 
foregoing deposition was taken, do hereby certify that the 
witness whose testimony appears in the foregoing 
deposition was duly sworn; that the testimony of said 
witness was taken in shorthand and thereafter reduced to 
typewriting by me or under my direction; that said 
deposition is a true record of the testimony given by said 
witness; that I am neither counsel for, related to, nor 
employed by any of the parties to the action in which this 
deposition was taken; and, further, that I am not a 
relative or employee of any attorney or counsel employed by 
the parties hereto, nor financially or otherwise interested 
in the outcome of this action. 



My Commission Expires NOVEMBER 14, 1996 
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September 15 ; 1993 


VTA HAND DELIVERY 


Ms./ Paula Casey 

U./S. Post/Office & Courthouse 
60,0 West /Capitol Avenue 
Little Rock, A R 72203 


David Hale 



This letter is written as a follow up to our recent personal! 


hone conversations regarding the above-captioned matter. 


I 


Fletcher Jackson of your office has previously told me that 
Mt. H^le will be indicted on one or more charges on the third 
Tuesday of September, being September 21, 1993. Since first 
becoming involved in this matter approximately five (5) weeks ago 
and being informed of this anticipated event, I have been 
attempting to reach some form of negotiated plea with your office 
without \any success. It has been difficult to find a, place to 
surrender^. From our very first meeting, Fletcher expressed a great 
deal of reluctance to enter into such negotiations and indeed has 
relateds to\oe that he would not take the responsibility for making 
any such^recommendation. I sincerely appreci a t^Fl etcher ' s honesty' 
on this mattes;. I told him that I wanted to meet with s omeone whoi 
could enteK^iRto negotiations and make a dec i - simn — as a result of 
Fletcher's position on this matter and with Fletcher's knowledge, 
I met with you last Tuesday, September 7, to discuss the same 
matter. There has been no real movement since our conversation. 


I cannot help but sense the reluctance in the U. S. Attorney's 
office to enter into plea negotiations in this case. I cannot help 
but believe that this reluctance is borne out of the potential 
political sensitivity and fallout regarding the information which 
Mr. Hale could provide to your office, but at the same time it is 
information which would be of substantial assistance in 
investigating the banking and borrowing practices of some 
individuals in the elite political circles of the \state of 
Arjk^nsas, past and present. I can certainly understand the 


-0 0-l-b-4 0- 
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Ms. Paula Casey 
September 15, 1993 

Page 2 


reluctance of anyone locally to engage in these matters, political 
realities being what they are. 

Would it not be appropr iate-a t-this point for your office to 
consider terminati ng^-participat ion in this '-investigation and to 
bring/ in an independent prosecutorial staff>^who are not so 
involved with £he history of the personalities and clrcums tances of 
thi^ case? Such action might serve your office better. It would 
certainly serve Mr. Hale better because I feel that he is being 
prejudiced by not being afforded opportunities that other targets 
off a potential criminal prosecution are afforded in the prpcess of 
plea negotiations. For instance, I have offered an informal 
proffer of Mr. Hale's information for evaluation of its quality and 
qonteat, but have received absolutely no interest in the process; 

I ^t is imperative that I hear from you on this at the earliest 
opportunity . Once the promised indictment occurs on September, 21,j 
the opportunities for negotiations substantially diminish in this 
^ase 
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SAC, LITTLE RCCX (86A-LR-34847) 


10/3/93 



B£X STEVEN D. IRONS 


THCKAS W. ANDERSON; 
AL; 

/ FAG-SBA 

OO: LITTL2 ROCK 


I I On 10/5/93 , writer spoke telephcnically with Resolution 
Truit Corporation (RTC) investigator JEA N LEWIS. Lewis contacted 
writer |to eopraee her hope there was no problem due to the fact 
referrals on Madison Guaranty Savings and Loan Association (MG) 
not received by tha Bureau at the end of September as she 
had earlier promised. LEWIS advised her investigation and / 
referral preparation was complete and had been referred/ to ,the 
• PLS * ah RTC, which ie the legal review section. PHIL / ADAMS is 
handl'ingVthe review and dissemination . ADAMS also ha*/ the/ 
specific transactions she traced at the request of FLBTCSER 
JACXSCH of x the Little Rock United States Attorney' a/cff ice 
(USAO) . N 


writer 


L5 advised there are nine referrals on MG. wr 
advised the\Bu 7 eau wanted the records of MG and m •*-»»<*. 

about when the" referral was received. LEWIS was asked whan RTC 
would comply with the aubpena for the microfilm and microfiche of 
MG and replied FLETCHER JACRSON had indicated it was not needed 
when he asked her to trace specific items for him. Her previous 
underetanding wae the c omp liance date vac delayed for one month, 
but she thought her tracing of specific items negated the need to 
furnish the microfiche at all. LEWIS was advised the Bureau 
still wanted the film and fiche, which she said was not a 
problem. Writer also advised the Bureau wanted to obtain all of 
the records of MO, to include loan files. LEWIS advised that was 
also- not a problem, but she would be glad to do research like ehe 
didj * or JACXSOH it we would give her specifics on the focus of 
our: investigation. She also advised she would be glad to asaist 
in the review of the film/fiche or other records obtained. Her 
offers^were acknowledged, but she was told the Bureau wanted the 

racords~of- MG to do ic e- own re sea rc h She estimated the referral 

and| the research results would be furnished to the USA0\in about 
five day*, ,and the film/fiche would be available ahortlyVaf ter 
chat . \ 


SDI 

( 2 ) 


/ edi 
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On 10/5/93, writ or epoke to MICHAEL JQOfSON, USAO, 
concerning the^'above conversation. Writer alao noted the Bureau 
did not receive the referral from RTC ee promieed. Xjofdtson 
advised he/dld not receiv e one either end intended tovaddresa the 
ieaue with RTC. He also-edviee3 k£S HTULL, USAO, bed received a 
telephone call frcse^PHIL ADAMS of RTC, who 'wanted to talk about 
the MCDCUGAL case^ JOHNSON advieed he intended^to deal with 
ADAMS./ / 


\...\ 


1-9. 


On 10/6/93, JACXSCN wee preeent in the FBI off ice\ and 
wee questioned by ASAC and writer, in the preeence of AA REIGN, 
a a to the/ stance of the USAO on the file/fiche and the failure of 
RTC to comply with the subpena for the September Grand Jhry . \ 
JACKSON advieed he wee not handling the subpena, MICHAEL JOHNSON 
wee . He adviied he did not want to Bake an issue of compliance 
since the FBI, RTC, and he would appear etupid fighting In | 
Federal I court. When writer oheerved sometimes an ieaue haa to be 
made of ^onccgrlianc^^JACKSOj^dviBed he did not operate) that 
way 'and ■HHHHHHBPIHHHB atil^^et complied 
subpoenas issued even earlier. However, the iteoe are not 
critlcal\ to the pending indictment and may poeaibly be able to be 
ccnatructed from other ecurcee, according to JACKSON. / / 



nter aekad 

JACKSON why be would~~do illd-fl 1 IJ.-Eg Id of the numerous 

converaationa with him end hie superiors about publicity which 
could unfairly indicate a possible inveatigation of the CLINTONS 
ae related to Whitewater. JACKSON advieed the Bureau had noted a 
full inveatigation of Whitewater Development would be necessary 
in a meeting with himself, JOHNSON, and PAULA CASEY. He was 
reminded the su bject matter of the meeting was obtaining all of 

kto conduct the review ordered by the Department of 

Juat,rce and FBxkQ, which was to evaluate the facta ^and detarmina 
if ma\ inveatigation wme warranted before taJcing public action 
that! cculd be misinterpreted by the media to indicate\an 
investigation had been opened. JACKSON waa aaked for a copy of 
ell subpoenal he had laaued and said FA H A L L could see his 
eecrstarr- any ti me a n d re n a l v them 
SA REIGN he had 
the 'one for 


. (JACKSON later claimed to 
ell subpoenas to the FllXexcept 


JACKSON also said he had advieed FA HALL of his \ 
intentions"! PA~HALL~d'fd~hotlf y the w r i :ir ' • JACKS CN - r n t e nd e d tc 
issue /a number of subpoenas the previous week, but writer 
contacted JOHNSON to ask he review ell aubpoenae and give the 


u 


FBI-00001548 


JME-00000517 


2581 



On 10/«/fl, writer spoka tel aphonies! ly with United 
gtataa/AttoraaYX (08A) PAULA CASEY And informad^har of t ha subpena 

USA CAS ST m noc avan of tha subpana mad 

igreed it m contrary to tha agreamant reachad in fcna prtr Icru a 
maating bitvHn her and her staff and this office. She further 
agrsad it/was ill-advised and indicated aha intended to address 
the /manner in which JACXSCN was conducting himself in this \ 
matter. / Writer, alao advised ha felt JACXSCS was attempting to be 
the investigator cn the esse snd was not treating the Sureau 
fairly by, aecng other things, failing to advise of his actions 
andl confine himself to the prosecutorial role. USA CASEY again 
indicated she hsd come to recognixe his quirks and intended to 
take action to see they did not adversely impact this or 'ochsr 
investigations. / I 

\ \ / / 

USA CASEY also asked if the R7C referral had been, 
received and was advised it had not been sent. The conversation 
of writer with LEWIS on 10/5/93 was related to USA CASEY. /USA 
CASEY VasX asked to ensure JOHNSON or aomacna in authority ? ac her 
office ^obtain a commitment on paper from RTC as to what they are 
going tds. provide and when, which she agreed tc do>^ U8A CASEY had 
been occupied with the physical neve of the USAS", and also has 
not kept current on the case due to the possible recusal aspect. 
However. ehV advised aha would become inv olved in seeing tha t 
JACASCN understood what his proper role was . 



/ME-C00005i 3 




2582 


Memorandum 

/ 



SAC, LITTLE ROCK ( 85A-LR-34 847) P 

/ 

/ 

SSA STEVEN D. IRONS 


S/2Q/93 


THOMAS W. ANDERSON; 

ETAL 

FAG -S BA 

00 : LITTLE ROCK 


On 8/15/93 , writer telephoned SSA KEVIN KENDRICX it 
F3THQ, TIT' Unit, to advise the Resolution Trust Corpcrtat ion 
( RTC ) hid advised it would provide a referral concerning, Mad: sen 
Guaranty Savings and Lean Association (MG) by September 2, 1993. 
SSA KENDEICX was familiar with the detail* of the previous PTC 
referral received by Little Rock in October, 1992, and the 
circunstan > cas\*urrounding it. Writer advised SSA KENDRICK this 
office might open a case on MG prior to receipt of/the referral 
due to information developed in captioned matz^r^ He was further 
advised captioned^ matter had resulted in a -subject mentioning 
individuals comacn to the October, 1992, RTC rnf^r^r -. — Wri ter 
further advised '£he Assistant United States Attorney (AUSA) 
assigned to th« matter reported being told a Little Reck attorney 
had traveled to Washington instant data to meet with unknown 
officials to attempt to have the investigation quashed. SSA 
KENDRICX was asked to be alert for any questions frem DCJ or 
other sources indicating interest in captioned matter cr the 
upcoming refeml. Ha advi aed ha had bean queatior.ed about MG by 
hia superiors approximately two weeks ago. SSA KENDRICK asked 
for a teletype and waa advised one would be sent whan there was 
ir.foma.tion to send. — . 

I 1 \ \ 

Also on 8/15/93, writer telephonically adviaed SSA JANc. 
ERICKSON ,> Gr Unit, of captioned matter, the rumored visit of ar. 
attorney Vo Washington, and the potential sensitivity of 

information^-* s ubj e ct was claim! ng-t o h a v e. SSA^-ERLCXSCN asked 

for a communication and was told one would be sent when there 
were additional facta. On 8/17/93, SSA ERICXSON callad writer 
and agajin askad for a communicat icn and was faxed a copy of the 
initial! «lr £jal and LHM provided when captioned matter was op ened. 

( On 8/20/93, JEAN LEWIS, RTC. telephonically contacted 
writer seeking clarif ication of Federal Campaign Contribution 


SDI/sdi 

( 2 ) 


FBI -0000 154 2 


I 4WS *nd WAS Advised h« had no expertise in tha'V ar«a . She was 
idviaed writer would pass on hir riquiic to the AUSA FLS7CH2K 
JACICSCN. whort she advised she originally attempted to contact. 
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DEPOSITION OF RANDY KNIGHT 
IN RE: S. RES. 120 


THURSDAY, OCTOBER 19, 1995 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

Deposition of RANDY KNIGHT, called for examination 
pursuant to notice of deposition, at 4:10 p.m. in Room 632 of the 
Dirksen Senate Office Building, before JOANNE LIVERANI, a No- 
tary Public within and for the District of Columbia, when were 
present: 


H. CHRISTOPHER BARTOLOMUCCI, ESQ. 
Majority Associate Special Counsel 
GLENN F. IVEY, Esq. 

Minority Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 


ALSO PRESENT: JAMES F. REDFERN 
Consultant 
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1 PROCEEDINGS 

2 Whereupon, 

3 RANDY KNIGHT 

4 was called as a witness and, having first been duly 

5 sworn, was examined and testified as follows: 

6 EXAMINATION 

7 BY MR. BARTOLOMUCCI: 

8 Q You have just been sworn in. Before the 

9 questioning begins there is some preliminary matters 

10 I have to read into the record. 

1 1 This deposition is being conducted pursuant 

12 to Senate Resolution 120. That resolution 

13 establishes a special committee administered by the 

14 Banking subcommittee to conduct an investigation of 

15 Whitewater Development Corporation, and certain other 

16 related matters. 

17 Section (l)(b)(2) of the resolution 

1 8 authorizes investigation and hearing into, among 

19 other things, whether any person has improperly 

20 handled confidential RTC information relating to 

21 Madison Guaranty Savings & Loan Association, or 

22 Whitewater Development Corporation; whether the 

4 

1 Department of Justice has improperly handled RTC 

2 criminal referrals relating to Madison Guaranty or 

3 Whitewater; and whether RTC employees have been 

4 improperly importuned, prevented, restrained or 

5 deterred in conducting investigations or making 

6 enforcement recommendations relating to Madison 

7 Guaranty or Whitewater. 

8 Section (l)(b)(3) of the resolution 

9 authorizes investigation and public hearings into, 

10 among other things, the operation, solvency and 

1 1 regulation of Madison Guaranty and into the 

12 activities, investments and tax liabilities of 

13 Whitewater. 

14 This deposition is being conducted in 

15 advance of public hearings to be held at a later 

16 date. You may or may not be called to testify at 

17 those hearings. 

18 I will be asking you questions under oath, 

19 as you know. If you don’t understand a question, 

20 please let me know and I will rephrase it. If you 

21 need a break, please tell me. 

22 The stenographer will prepare a record of 
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1 questions and answers. This deposition will be 

2 treated as committee confidential until the 

3 commencement of the hearings. Prior to the hearings, 

4 you will receive a letter from the committee telling 

5 you that there — that you may come to the Senate to 

6 review the transcripts of your deposition and make 

7 note of any corrections of transcription on an errata 

8 sheet. 

9 If you are called to testify at public 

10 hearing, you will be permitted to have a copy of your 

11 deposition transcript four days in advance. 

12 You may be represented by counsel. I take 

13 it you are not represented by counsel? 

14 A No, I elected not. 

15 Q Objections to the form of the questions 

16 will be noted for the record. Counsel may object on 

17 grounds of privilege or scope. The committee 

18 chairman may rule on objections if you refuse to 

19 answer a question. 

20 I would like to begin with some background 

21 information. You are currently employed by the RTC? 

22 A Yes, I am. 

6 

1 Q What is your current position? 

2 A I am an investigator. 

3 Q And how long have you been in that — as an 

4 investigator? 

5 A 2-1/2 years. 

6 Q Were you with the RTC before you became an 

7 investigator? 

8 A Yes, I was. 

9 Q When did that employment commence? 

10 A I started with FDIC in February of ’89. 

1 1 And then I converted to RTC in August. 

12 Q So what - tell me what year you became an 

13 investigator for the RTC. 

14 A ’93. 

15 Q ’93. What’s your educational background? 

16 A I have an associate’s degree in criminal 

17 justice, and that’s all the college that I have. 

1 8 Q What university? 

19 A Allen County Community Junior College in 

20 Iola, Kansas. 

2 1 Q What office do you currently work out of? 

22 A Kansas City. 


2589 


7 

1 Q How long have you been with the Kansas City 

2 office? 

3 A Since August of ’89. 

4 Q What is the nature of your responsibilities 

5 as an investigator? 

6 A Right now it’s — we’re just shipping 

7 boxes, getting them ready to go to Chicago. As you 

8 know we are closing the end of the year so the 

9 investigative capacity is basically over. 

10 Q Let’s focus on 1993, when you first started 

1 1 investigatory work. What were you doing then? 

12 A I was a criminal investigator. 

13 Q And what was the nature of your job? 

14 A I was assigned institutions -- I was 

15 assigned originally 23 institutions in four states to 

16 review the documents, the — examinations, et cetera, 

17 to determine if a criminal referral would be 

18 warranted. 

19 Q And during 1993, who was your supervisor? 

20 A Lee Ausen, A-u-s-e-n. 

21 Q Was there anyone else? 

22 A He was my immediate supervisor. 

8 

1 Q Did there come a time in which you took 

2 part in an investigation of Madison Guaranty Savings 

3 & Loan? 

4 A Yes. 

5 Q When did that start? 

6 A Approximately May of ’93. 

7 Q May of ’93 was the start of your 

8 involvement? 

9 A Correct. 

10 Q And how did that come about, your 

'll involvement in that investigation? 

12 A Several of us were called together for a 

13 meeting, we were told we were going to do an 

14 investigation, all of us, that is, on the Madison 

15 Guaranty Savings. 

16 Q Who else was part of this Madison team? 

17 A Lee Ausen, department head; Jean Lewis, 

18 senior investigator; myself; Ed Noyes, N-o-y-e-s; and 

19 Mike Caren, C-a-r-e-n. 

20 Q Was it - 

21 A Now, there was technical help, too, I 

22 assume that that’s - 
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1 Q Was it Mr. Ausen who assigned you to the 

2 Madison case? 

3 A Yes. 

4 Q And growing out of that investigation, did 

5 you prepare any criminal referrals relating to 

6 Madison? 

7 A I prepared two criminal referrals. 

8 Q Did you participate in the preparation of 

9 others or just those two? 

10 A Other than fact-finding trips to Arkansas, 

11 no. I prepared -- I worked and prepared only my 

12 two. I did go to Arkansas on two different occasions 

13 for documents. 

14 Q Now, correct me if I am wrong, there were 

15 nine criminal referrals relating to Madison which 

16 were sent out of the Kansas City office in 1993; is 

17 that right? 

18 A That’s correct. 

19 Q You prepared two of them? 

20 A Yes. 

21 Q Did you have knowledge of the other seven? 

22 A Just casual knowledge. I’ve not reviewed 


9 


10 


1 them. I’ve never looked at them. 

2 Q And you didn’t do substantive work in terms 

3 of investigating the facts which comprised the 

4 referrals? 

5 A No. No. Not once they were prepared. 

6 Q As you began your work on the Madison 

7 investigation, what information or materials did you 

8 have to work with, initially? 

9 A I was given an assignment, one at a time 

10 from Jean Lewis and Lee Ausen, as potential targets, 

1 1 potential referrals. 

12 Q Did you have, for example, the Borrett & 

13 Huggins reports on Madison — 

14 A Yes, I did. 

15 Q Did you have any work product from the 

16 Office of Thrift Supervision? 

17 A I would have had the opportunities to look 

1 8 at examination reports. 

19 Q Do you know who Wyatt Adams is? 

20 A No, I am not - I know the name but I don’t 

21 know who he is. 

22 Q Okay. Who did you and who did the Madison 
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investigation team talk to in Arkansas in the course 
of your investigation? 

A In my investigation we didn’t speak to 
anybody. We visited the courthouses, I know we went 
to Yaleville and we went to the one in Little Rock. 

But we didn’t speak to anybody in particular. 

Q You didn’t take interviews or question -- 

A I did not. 

Q Did the team do that? 

A I am not aware if they did or not. 

Q Did your investigation of Madison go as you 
expected it to? Was anything unexpected covered - 
uncovered? 

A I didn’t have any expectations. 

Q But you knew — you were looking for 
something at the beginning? 

A Well, like I stated earlier, I was given an 
assignment, which was targets and possible criminal 
violations, and that’s what I pursued. 

Q When you say targets you mean persons who 
may have been involved in wrongdoing? 

A That’s correct. 


Q And you investigated - 

A That’s correct. 

Q - what criminality they may have engaged 
in? 

A That’s right. 

Q In the course of your investigation, did 

you come to suspect any criminal activity which you 
simply weren’t able to document or put into a 
referral? 

A No. The two referrals that I read - I’m 
sorry, that I wrote, was the two that I suspected. 

Q Okay. Was anyone outside of the RTC 
involved in the discretion process that led up to 
these referrals? 

A Not that I was involved with. 

Q After the nine referrals were submitted in 
1993, did the Madison people do any further 
investigating? 

A I did not, and I do not know what the other 
group did. 

Q Did the results of your work at all 
implicate Bill Clinton or Hillary Rodham Clinton? 
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1 A No. 

2 Q Do you have any knowledge of, in 1986, the 

3 Office of Thrift Supervision 4077 investigation? 

4 A No. 

5 Q Do you have any knowledge about how the 

6 RTC’s investigation of Madison began, at the outset, 

7 back in the ’80s? 

8 A Would you repeat that. 

9 Q Do you have any knowledge of how the RTC 

10 first began to investigate Madison Guaranty? 

11 A I knew it was began in the Tulsa office 

12 where Richard Iorio, I-o-r-i-o, and Jean Lewis, they 

13 were both at that office. 

14 Q Do you know what year that was, roughly? 

15 A I know there was one referral issued prior 

16 to our nine, and I don’t know the date. 

17 Q As far as you know the investigation of 

18 Madison commenced with Jean Lewis and others in the 

19 Tulsa office? 

20 A That is my understanding. 

21 Q I take it you have known Jean Lewis at 

22 least as long as you have been with the 

14 

1 investigations RTC? 

2 A That’s the first time I met her. 

3 Q So since 1993 you have known her? 

4 A Correct. 

5 Q And you have stated you worked with her on 

6 the Madison investigation? 

7 A Correct. 

8 Q Can you give us more details about how -- 

9 what it was you did for her in the nature of your — 

10 A I didn’t do anything for her. She would 

1 1 be, by best definition, the lead investigator because 

12 she was the most familiar with Madison. 

13 She would act, like I say, as the lead 

14 investigator. She — she and Lee would give us our 

15 assignments and if we had any questions — or we 

16 would have weekly updates, where we are at and what 

17 we are finding, et cetera. 

18 Q How did you feel about working with 

19 Ms. Lewis? 

20 A I have no problems working with her. 

21 Q There was an incident that Jean Lewis has 

22 related involving certain boxes in a warehouse. The 
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way she depicted the incident, she found a site where 
there were Madison documents and she felt that some 
boxes had been removed, or reorganized. Do you have 
any knowledge of this incident? 

A She — I have heard her say that. I have 
only visited it once, so I don’t know what it was 
previously — she said it was neater the second 
time. 

Q You visited the warehouse with Jean Lewis 
on the second occasion; the time in which she said 
boxes had been manipulated? 

A Yes. They appeared to be different. 

Q Did she relay this to you during the — 

A Yes, she made that comment during our 
investigation. 

Q What did you make of that comment when she 
said it? 

A I didn’t make anything of it. 

Q Did there come a time in 1993 when you 
became aware that Jean Lewis, Richard Iorio and Lee 
Ausen were placed on administrative leave? 

A Yes. 

16 

Q And were you ever interviewed or questioned 
in connection with that employment action? 

A I spoke to special counsel in D.C. in 
December of last year, and I also spoke to the people 
from Office of Personnel Management in Kansas City, 
shortly after that time. 

Q When you say you spoke to special counsel, 
do you mean Ken Starr? 

A His - 

Q His staff? 

A His local staff here. 

Q Okay, and the OPM Kansas City people — 

A It was not from Kansas City is my 
understanding. They were from D.C. 

Q Do you remember who those persons were? 

A Randy Michelson, I think. 

Q Could it be Mendelson? 

A Mendelson, yes. And then there was an 
attorney and I can’t think of his name. I would know 
it if you said it. You guys probably know it better 
than I do. 

Q Could it be Thomas Suretsky? 
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A That’s it. 

Q Do you remember or recall the substance of 
your conversations with Suretsky and Mendelson? 

A The main gist of the conversation dealt 
with the admin leave, whether I had any information 
as to falsifying time sheets, travel vouchers, 
et cetera. 

Q Did you have any knowledge -- 

A No. 

Q ~ about those accusations? 

A No, I don’t. 

Q Did you have any knowledge about alleged 
leaks to the press made by Jean Lewis? 

A Would you repeat that, please. 

Q And did you relate during that 
investigation any knowledge about alleged leaks by 
Jean Lewis to the press? 

A I have no knowledge of Jean leaking 
anything to the press. 

Q Is it your opinion that Jean Lewis is a -- 
is dedicated to her work at the RTC? 

A Yes. 

18 

Q Do you believe that Ms. Lewis generally 
believed that serious criminal wrongdoing had taken 
place at Madison? 

A Yes. 

Q Do you think her investigation of Madison 
was politically motivated? 

A No. 

Q Did you find Ms. Lewis competent in her 

job? 

A Yes. 

Q Did she exhibit a degree of 
professionalism? 

A Yes. 

Q Objectivity? 

A Yes. 

Q Are you aware of what happened to the two 
criminal referrals that you prepared? 

A They were shipped to the FBI and the 
Department of Justice, U.S. Attorney’s Office. 

Q And that’s what ordinarily -- 

A Correct. 

Q That’s the very purpose of a criminal 
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1 referral? 

2 A Yes. 

3 Q Did you keep track of the two that you 

4 prepared? 

5 A No, I did not. 

6 Q Did you have an any knowledge about how 

7 they were ultimately used by the Department of 

8 Justice or the FBI? 

9 A I know one of my referrals regarding the 

0 governor of Arkansas was included in the recent 

1 indictment. 

2 Q Let me show the witness a document which is 

3 an indictment prepared by Independent Counsel Kenneth 

4 Starr in the case of United States of America versus 

5 James B. McDougal, Jim Guy Tucker, and Susan H. 

6 McDougal. It is dated August 17, 1995. 

7 Mr. Knight, I have flagged certain portions 

8 of this indictment. My question to you is, after 

9 perusing this document, if you need to, and for as 

0 long as you need to, it is your understanding that 

1 the substance of your referral involving Jim Guy 

2 Tucker was incorporated into this criminal 

20 

1 indictment? 

2 A Yes. On the 1308 Main Street. 

3 Q That was — the 1308 Main Street referral 

4 was a referral numbered 198? 

5 A I do not recall. 

6 Q I am going to give you a copy of criminal 

7 referral number 198. For the record, this bears the 

8 Bates numbers PLS 0084S, and it also has the number 

9 001050, and the document ends PLS 0095S, 001061. Is 

0 this the criminal referral that you prepared? 

1 A Yes, I prepared this one. 

2 Q Are you -- can you give us a brief summary 

3 of the criminal allegations which are outlined in 

4 that referral? 

5 A Yes. Mr. Tucker purchased the property -- 

6 I don’t have the dates. He kept it, seems like 

7 approximately a year, he didn’t make any payments on 

8 it, including interest payments. The loan was for a 

9 hundred percent. And then he sold it to Lisa 

0 Anspaugh, who was a bank employee, who kept it a 

1 while, borrowed more money on it, sold it to 

2 Mr. McDougal’ s brother-in-law for more money, and it 
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21 

eventually was foreclosed upon, and became Madison 
Guaranty again, and then it was subsequently sold for 
considerably lesser amount, what I believe to be a 
more accurate value. 

Q So, Madison Guaranty suffered a — 

A Yes. 

Q A loss on the transaction? 

A Yes. 

Q Correct me if I am wrong but, when Lisa 
Anspaugh purchased the property, shortly after she 
purchased it, she obtained a mortgage for I believe 
$106,000, using 44,000 to repay the original 
mortgage, and that a balance of approximately $75,000 
was given to Designer Construction, a corporation, by 
way of a Madison Guaranty check. Is that correct? 

A It appears that the mortgage was 125,000. 

Q 125. 

A The closing statement shows 106,000, to go 
to pay off a loan, the lien at Madison Guaranty. 

49,000 was used to pay off the original lien that 
Anspaugh assumed from Mr. Tucker, and that included 

loan, principal and interest. 

22 

And 75,000 approximately was paid to 
Designer Construction, which was a McDougal-Anspaugh 
owned company. 

Q Do we know why $75,000 went to Designer 
Construction? 

MR. IVEY: Could we go off the record for a 

second. 

(Discussion off the record.) 

MR. BARTOLOMUCCI: Back on the record. 

BY MR. BARTOLOMUCCI: 

Q Mr. Knight, my question is did you have any 
idea why Designer Construction was given $75,000? 

A I don’t recall a reason. 

Q Was there any evidence that the property 
was improved in some way by Designer Construction? 

A I don’t recall. I would have to read the 
referral. It’s been too long. 

Q Do you have any idea where the profits, the 
money that Madison Guaranty lost went, through these 
transactions? 

A Well, I think we’ve documented where the 
checks went. That would be all I — the only thing I 
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could comment on. 

Q Do you happen to know how, if at all, Jim 
Guy Tucker benefited from this transaction? 

A He benefited by having the property the 
length of period that he did. I would have to review 
this to see how long that was, and he did not make 
any payments that I can find, principal or interest, 
so he had the use of the building for that length of 
time, so whatever income he made, if any, would be a 
benefit. 

Q lam going to show you another criminal 
referral, criminal referral number 203. Is this the 
other Madison referral that you prepared? 

A Yes. 

Q Can you briefly summarize the essence of 
what is alleged in this referral? 

MR. IVEY: Which number was this? 

THE WITNESS: 203. 

MR. BARTOLOMUCCI: 203. 

MR. IVEY: Thank you. 

THE WITNESS: Oh, Gene Patrick Harris, 
that’s Eugene Patrick Harris, an officer of Madison 

24 

Guaranty, an insider of Guaranty, purchased this 
property at 13th and Main, Little Rock, for 
approximately $153,000. September of ’85, the 
property was conveyed to Abernathy Development, 
consisting of Mark Abernathy and his parents, for 
$203,000. Mr. Harris handled this loan. He owned it 
and he handled the loan, so that is a conflict of 
interest. 

We also found evidence where he stated to 
McDougal, who was the boss of Madison, they need to 
keep the points low so the deal will work. Harris 
also advised he was going to loan $315,000 on the 
property that he sold for $203,000, and the actual 
loan was $352,000, which was 172 percent of the sale 
price, and there is no reason given as to why the 
extra $147,000. 

That is the main meat of the referral: him 
being -- he owned the property, he was an officer, he 
handled the loan, and there is no reason in the file 
as to why he loaned such a great amount. 

BY MR. BARTOLOMUCCI: 

Q That is an amount greater than the value of 
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1 the property, the cost of the property? 

2 A That is correct. He sold it for 203,000 

3 but the loan was for $350,000. 

4 Q And it is highly improper, too? 

5 A It is not normal without documentation of 

6 substantial construction. 

7 Q Did you uncover at all where the rest of 

8 the money went or the purpose for which it was used? 

9 A I was not able to determine that. The 

10 daily records of the association, which we would 

1 1 normally use to trace the funds, was unavailable. 

12 Q You just stated that Pat Harris was a 

13 Madison officer and insider of the thrift, and that 

14 this was an example of self-heeling at Madison 

1 5 Guaranty. Based upon your investigation of Madison, 

16 would you say that this is fairly illustrative of how 

17 Madison was operated? 

18 A I cannot say that, because I only looked at 

19 this issue. 

20 Q I am backtracking here, but, once again, 

21 the other seven referrals that were submitted in 

22 1993, you have no substantial knowledge about? 

26 

1 A No. 

2 Could I take this time to make a comment? 

3 Q Sure. 

4 A I would like to define what my idea of a 

5 referral is. When we go through an institution, 

6 whatever documents that may be, we see something that 

7 is irregular, or has a red flag, then we will prepare 

8 a criminal referral, if warranted. It is not an 

9 indictment or anything else. All it is is our or my 

10 opinion that wrongdoing may have occurred, period. 

1 1 Okay. 

12 Q And at least in the case of referral 198 

13 that actually became the basis for a criminal 

14 indictment? 

15 A It’s included in the indictment. 

16 Q I just have a few more questions for you. 

17 Have you ever spoken to anyone in the Justice 

18 Department about the 1993 Madison referrals? 

19 A I don’t think I’ve spoke to anybody, except 

20 you people, regarding the meat of the referrals. I 

21 have talked to the other - like I told you before, 

22 Starr’s office and stuff about this - the situation, 
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but as far as the meat of the referrals, no, I don’t 
believe so. 

Q You have never spoken to Webster Hubbell? 

A No. 

Q Have you been interviewed or deposed about 
this, this matter? You mentioned Ken Starr? 

A I have been interviewed; I’ve not been 
deposed. 

Q Have you been requested to turn over 
documents concerning this matter? 

A All of us in our office has been requested 
numerous times. 

Q And each time you turned over whatever 
responsive documents you had? 

A I gave all the documents, work papers, 
whatever I had, to Mike Caren back on the very first 
request, which was shortly after all this happened, 
and I’ve not had any documents since. 

MR. BARTOLOMUCCI: I have nothing else at 
this time but I would like to reserve the right to 
ask you some more questions after Mr. Ivey’s 
questioning period if that’s necessary. 

28 


EXAMINATION 
BY MR. IVEY: 

Q Good afternoon. Let’s see, I wanted to go 
back to the RTC with you for a moment. You mentioned 
that Mr. Ausen was your supervisor? 

A That’s correct. 

Q Who was Mr. Ausen’s supervisor? 

A Richard Iorio. 

Q Who was Mr. Iorio’ s supervisor? 

A He reported, I think initially, back when 
this took place, to Jim Thompson, I think. 

Primarily, I know he dealt with Washington, which 
would be Mr. Dudine’s office, D-u-d-i-n-e, 
initially. 

Q And who was Mr. Thompson, did you say? 

A He was a vice president for the RTC office 
in Kansas City. 

Q Were there more than one vice president? 

A Yes, Dennis Cavanaugh was the other one. 

Q Was it divided between criminal and civil? 

A No, it was — Mr. Thompson had some of the 
accounting functions, had an investigation, where 
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1 Cavanaugh had the asset side and that side of RTC. 

2 Q So you did not report to Jean Lewis? 

3 A No. 

4 Q Her title was — did she have a title 

5 senior investigator? 

6 A Yes, she did. 

7 Q What was your title at that time? 

8 A It was investigator. 

9 Q Are you the most senior investigator there 

10 now? 

11 A No. 

12 Q Who are the investigators from the — from 

13 that group in 1993 that worked on Madison with you? 

14 A The investigators were Jean Lewis, Mike 

15 Caren, Ed Noyes, and myself. 

16 Q Who is left of that group? 

17 A Well, I am left, so I guess I did not 

18 understand your question, senior, you mean of the — 

19 these? Well, I am the only one remaining. And the 

20 title senior investigator means only that you are a 

21 grade 14. 

22 Q What does that mean? 

30 

1 A That’s the only definition between a senior 

2 investigator and an investigator is grade. 

3 Q Is that the civil service step or is it a 

4 different - 

5 A Yes. 

6 Q You are a civil servant? 

7 A I am a GS, the scale is slightly different 

8 than a normal GS. 

9 Q So you have regular civil service 

10 protection? 

1 1 A We are considered temporary employees, so 

12 we do not have career status. We are on a one-year 

13 contract. 

14 Q Did you ever deal directly with Mr. Iorio 

15 with respect to Madison? 

16 A I don’t recall ever dealing with Richard on 

17 a one-to-one basis. It was usually with a group. 

18 I -- I have seen him all the time but I don’t recall 

19 ever getting instructions directly from him when 

20 Ausen wasn’t with us. 

21 Q Now, when you became - when you switched 

22 over to the investigations in 1993, I believe you 
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l said you had 23 institutions that you were — 

> A In four states. 

) Q What states were those? 

\ A Ohio, Michigan, Indiana, and Kentucky. 

5 Q And these were — were most of these failed 

5 institutions or all of these failed institutions? 

7 A All of them would be failed institutions. 

3 Q Because that was the nature of what the RTC 

) handles? 

[) A Correct. 

1 Q How much did Madison lose when it failed, 

2 do you know? 

3 A I do not have that information. 

4 Q What was the size of the losses of the 

5 other — any of the 23 institutions that you - 

5 A I do not recall the dollar amount on any of 

7 them. 

8 Q Was it your sense that Madison’s losses 

9 were smaller than some or many of the institutions 
3 that you — 

1 A Well, it was definitely smaller than 

2 several of the other institutions that I worked on. 

32 

1 Q Was it significantly smaller? 

2 A Of some of the institutions. I had billion 

3 dollar institutions. 

4 Q Billion? 

5 A I had First Federal Savings of Pontiac, 

6 Michigan, for instance, was approximately a billion. 

7 Q Any others in the billion category that you 

8 recall? 

9 A I don’t think I had any others that was 

0 that size. 

1 Q Were you working on other institutions at 

2 the time you were pulled into the Madison 

3 investigation? 

4 A Yes. 

5 Q Were the institutions you were 

6 investigating institutions that had lost more money 

7 than Madison had lost? 

8 A Some of them would have, yes. 

9 Q What was your understanding of why you were 

0 brought into the Madison investigation? 

1 A If I recall, it was a lot of work to do, 

2 and — and Jean couldn’t do it all by herself, so 
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several of us, the ones I’ve listed, were assigned to 
help her. She had all her targets identified based 
on her research, and then she just divvied up those 
targets. 

Q Would it be fair to assume that you could 
have used assistance in targeting some of the 
institutions you were working on, like this one that 
had lost a billion dollars? 

A Not -- no, because it had been pretty much 
researched pretty heavily by the Chicago office prior 
to when I received it. There had been a number of 
referrals already written. 

Q How were the priorities set for determining 
what institutions would be investigated? 

A I — I don’t have the answer to how 
priorities were set. 

Q You were just assigned certain institutions 
to investigate? 

A That’s correct. 

Q Within the institutions you were assigned, 

was there any prioritization of which institutions to 
look at? 


Q It was just your call? 

A That’s correct. Obviously the most recent 
failed institution would be where I would start 
first, unless I had other information say from civil 
investigators or something, otherwise I would look at 
the most recent. 

Q Did you have — I am referring to 1993. 

Did you have some institutions that had failed within 
a year or two of that time? 

A I don’t recall the dates on the failures. 

Q Do you recall when Madison failed? 

A I don’t remember. 

Q Were there other criteria you used other 
than recency of failure to determine which ones to 
investigate? 

A I would look at internal documents prepared 
at the time of intervention, which is when it’s 
initially put into conservatorship. We would do a 
preliminary findings report, which was a quite in 
depth but quick scan of the institution, and the 
civil investigator would point out possible leads. 
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1 Q From the civil investigator? 

2 A The civil investigator was the lead 

1 investigator. We did have criminal people that would 
1 go in at the time of intervention and they would work 
5 together in preparing the preliminary findings 
5 report. Then I would review that to determine if 
7 there was any possible targets. 

$ Q You had been a civil investigator before 
) you became — 

0 A No. 

1 Q Oh, I’m sorry. 

2 How was your time budgeted with respect to 

3 your work on Madison? 

4 A I don’t understand the question. 

5 Q Well, I mean, did you work on Madison 

6 full-time in 1993, or did you work on it at the same 

7 time that you worked on other investigations? 

8 A When I first started with Madison, which 

9 was approximately May, I devoted approximately a 

0 hundred percent of my time. We did have certain 

1 reports that was due, say on a quarterly basis, that 

2 we would have to complete, but once those reports 

36 

1 were done, the efforts would be into the Madison 

2 investigation. I did not review any other 

3 institutions. 

4 Q So from May 1993 until when did you spend 

5 approximately a hundred percent of your time on 

6 Madison? 

7 A When we shipped these off, and I don’t 

8 recall if that was October or November. I’d also 

9 have to do tax support on previous referrals on other 

0 institutions; when the FBI and other institutions 

1 would call me I would have to do what was needed 

2 there. That did not stop. But as far as my 

3 investigation, it was devoted to Madison. 

4 Q So from May 1993 until the referrals were 

5 sent out? 

16 A That’s correct. 

17 Q Do you know if that was true for the other 

18 investigators that were working on this case? 

19 A I would have to assume so. It is your 

20 sense that they were not spending all of their time 

21 or at least a great deal of their time, as I was. We 

22 did have other things we had to do based on our 
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portfolio and report and such, but based on the 
investigation, that was devoted to Madison during 
that time period. 

Q So there were, I think you mentioned four 
investigators, you, Lewis, Noyes, and Caren, who were 
working on this pretty much full-time? 

A Correct. 

Q Were there other investigators in the 
office? 

A Not in criminal. 

Q So the entire criminal investigative - 

A Oh, I’m sorry. There was — was there 
other people in criminal? 

Q Right, who were not working on Madison? 

A Yes, Richard Parks was not working on 
Madison, who was in the criminal department. 

Q Any others? 

A No. That was the entire criminal. 

Q So four out of five? 

A That’s correct. 

Q And Mr. Ausen was providing supervision -- 

A Correct. 


1 Q - to that effort? 

2 How did the investigators typically work 

3 together? Did you sort of work in teams like this, 

4 whenever you focused on a given institution? 

5 A Do you mean aside from Madison, with the 

6 normal other institutions? 

7 Q Yes, sir. 

8 A We didn’t work in teams. We each had 

9 individual assignments in criminal. Now we had civil 

10 fraud and we had the civil side which also have 

1 1 investigators, but we base -- we did our own 

12 investigation. There was not teams, not on any that 

13 I had done. 

14 Q So - 

15 A As far as criminal. 

16 Q Your experience in the criminal 

17 investigative — is it a division or — 

18 A It is just a department. 

19 Q Department, okay. 

20 Was that Madison was the only case in which 

21 investigators were teamed together on one criminal 

22 investigation? 
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A That’s not real clear there either. We 
were not teamed together as far as the investigation 
of each of these targets. We did them on an 
individual basis. There was a number of 
investigators on the Madison team, yes. But we did 
our own investigation. 

Q Yes, sir, I follow you there. 

A Okay. 

Q But were there other investigations where 
investigators worked together on one institution? 

A There was not, that I am aware of. 

Q Okay. 

A None that I did. 

Q Do you know why this team was brought 
together? 

A Like I said earlier, she had a lot of 
targets that appeared and she could not get the work 
done. It was my understanding that’s why we were 
brought in to do it because she had already done the 
research and had the targets selected. 

Q Did anyone ever communicate that to you? 

Did Ms. Lewis say that to you or Mr. Ausen? 
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A I don’t recall anybody — I don’t recall 
the conversation, but it’s -- I -- 

Q It is your sense? 

A It is my — yes, that’s correct. 

Q You think the notoriety of the people named 
in the referrals might have had something to do with 
the amount of time that was spent on Madison? 

A Are you saying is it political? 

Q No. 

A Are you just saying — say for my instance, 
you mean the governor of Arkansas? 

Q Yes, sir. 

A Redo the question. 

MR. BARTOLOMUCCI: If I may. Do you 
understand what he means by notoriety? 

THE WITNESS: I understand that but I 
didn’t catch the rest of your — 

BY MR. IVEY: 

Q I am just asking if you think -- and I am 
asking for your opinion, if you think the reason so 
many people and so much effort was put on the Madison 
investigation has anything to do with the notoriety 
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of the people involved? 

A I can’t answer that. I was never told 
that, and in my opinion — I have no opinion on 
that. 

Q Do you know if your beginning work on the 
Madison investigation coincided with any type of news 
reports or media scrutiny? 

A It is my understanding that Jean or our 
office ran across an article in the Washington Post 
or whatever that got our curiosity up, so to speak, 
and she started researching it. I don’t have any 
proof of that but I seem to recall that happening or 
being said. 

And that would be very normal, any good 
investigator would use all resources possible. 

Q Now, when you first began working on this 
team in May of 1993, did there come a time when 
you - I don’t want to say were given an assignment 
by Ms. Lewis, but you picked up part of the 
investigation that she asked you to handle? 

A That was initial — that’s what took place, 
if I am understanding you right, in May I was given 

42 

the assignment. 

Q What was the assignment? 

A The first assignment 1 received was on a 
property that Hillary had owned in Whitewater. 

Q That would be lot 13? 

A I don’t recall the address. 

Q Would that have involved construction on a 
model home on the lot? 

A It was a model home. I don’t recall now if 
it was constructed or if it was a modular or a 
mobile, but it had to do with a model home, yes. 

Q And did you take care of that assignment? 

A I reviewed it, and I came to the conclusion 
that there was — it did not warrant criminal 
referral. 

Q And did you thoroughly, you know, 
investigate and look at sources? 

A Absolutely. 

Q Did you tell Ms. Lewis -- 

A I told Ms. Lewis. 

Q - your conclusion? 

A Ms. Lewis and Mr. Ausen my findings, yes. 
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Q What happened after you told them about 
your findings? 

A Jean had come up with some — she had 
copies of checks or something that she wanted me to 
go back and look at and see if they tied to this 
particular property. And I reviewed it again, and I 
still came to the conclusion there was no criminal 
wrongdoing, that it did not warrant a referral. 

Q Did you go back and tell her that again? 

A Yes. 

Q Was it your decision — was this supposed 
to be a referral in and of itself? 

A None of these were supposed to be 
referrals. These were all targets of possible 
referrals. And this was one target that I looked at, 
yes. 

Q And what was the reaction when you told her 
that this didn’t merit a referral? 

A I don’t recall her reaction. I think she 
had found those other checks and she felt that it 
warranted reviewing, which I did. 

Q Did she ask you to read the documents a 
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second time? 

A Yes, she did. 

Q Was this the first time you came back or 
the second time? 

A This was - well, there was only one time. 

I reviewed them and I went to her and I said - and 
Lee, that they did not warrant in my opinion a 
criminal referral. 

At this point she had this - these 
additional documents that she thought might have to 
do with a referral, and wanted me to review it again 
with these new documents, which I did. 

Q Okay. Did you receive any other targets 
from Ms. Lewis? 

A Yes. The two that resulted in referrals. 

Q And how long did it take you to review 

those two leads that she gave you? 

A The two that resulted in referrals? 

Q Yes, sir. 

A I don’t recall how much time was devoted to 
it. Between June and when they were issued. 

Q At what point in this time frame, I guess 
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between May of 1993 and the sending of the referrals, 
did you, A, look at lot 13, and B, look at the - 

A If lot 13 is the one that dealt with 
Hillary Clinton, that’s the first one I looked at. 

Q So that would have been in May of 1993? 

A Approximately May, June. 

Q And what about the land flips that resulted 
in referrals? 

A I don’t remember what order I looked at — 
once I went back and reviewed additional documents on 
the one that Hillary was involved with, then I 
received another target. I don’t remember which 
order they were in, and I would have immediately 
started that investigation. And then I would have 
followed it to its conclusion, which in this case was 
a referral, and then I would have got another target, 
which was the last one, and I would have done the 
same with it. 

Q So it would have been early summer, 
perhaps, that you would have finished both of them? 

A I would have finished one and then began 
the second one. 
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Q But you are not sure exactly - 

A No, I do not recall the date. It would 
have just been from approximately first part of June, 
to whenever we sent them. 

Q When did you go to Arkansas the first 
time -- you went twice? 

A I went twice. 

I don’t — I don’t have the exact dates. 

It was very early in the investigation, so the latter 
part of May, first of June. 

Q And what about the second time? 

A I went approximately July by myself. 

Q The first time you went with Ms. Lewis? 

A I met Jean Lewis there. 

Q Now, during this period while you were 
working on this investigation, did Ms. Lewis report 
to Mr. Ausen? 

A Mr. Ausen was our department head so I am 
assuming she reported to Mr. Ausen. 

Q Do you know if she worked directly with 
Mr. Iorio as well? 

A She worked with Mr. Iorio. I have no idea 
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1 what was said, but of course, it is a small office. 

2 She would have contact with all of them. 

3 Q What sort of role did Mr. Ausen play during 

4 this investigation? 

5 A The role of a department head. If 1 had 

6 questions I would go ask him, he would review my 

7 referrals and make his comments. 

8 Q Did he set overall goals for this 

9 investigation? 

10 A I don’t recall any goals being set 

1 1 whatsoever. 

12 Q As far as the timing, when you wanted to 

13 try to complete the investigation? 

14 A There may have been the timing, but I don’t 

1 5 recall what that was. It seems to me there was some 

16 deadlines, target dates which we were shooting for, I 

17 don’t recall what they were. But that goes with any 

18 investigation. 

19 Q Did he make decisions as to what steps 

20 would be taken during the investigation? 

21 A I don’t understand what you mean by what 

22 steps would be taken. 
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1 Q Well, for example, the targets, what 

2 specific targets were being reviewed? 

3 A I don’t know who made that decision, 

4 whether he did or not. I am sure he would have made 

5 the decision based on information Jean had supplied 

6 him. But I was not there during any of that 

7 decisionmaking process. 

8 Q Did you see Ms. Lewis’s testimony in the 

9 House of Representatives? 

10 A Recently, yes. 

1 1 Q Did you have a chance to watch all of it? 

12 A I watched all of her testimony, the two 

13 days she was there. 

14 Q Let me ask you a question about 

15 confidentiality. Are referrals treated as 

16 confidential material by criminal investigators? 

17 A It is my understanding they are. 

18 Q Are there policies within RTC Kansas City 

19 that govern it? 

20 A I don’t know what the policies would be. 

21 When I do a referral, it goes through my department 

22 head, to Richard Iorio, and now PLS has an 
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opportunity to review them. 

And if everybody signs off on them, then it 
is my understanding they go to the FBI office and the 
U.S. Attorney’s Office, in whatever area it is. 

Q Did you have any training before you joined 
the criminal investigations? 

A We had — we did have — there is a 
training at investigations, it is like a two-day 
deal. 

Q Did they discuss confidentiality at all at 
the training? 

A I don’t recall if they did or not. 

Q Let me ask you from a common sense 
standpoint, do you think it makes sense to keep 
materials in a criminal referral confidential? 

A I would have to say yes. 

Q Why is that? 

A Well, first of all, like I said, it is only 
our opinion, or the author’s opinion that it warrants 
being reviewed by a much more professional, in depth 
leg such as the FBI. It is only our opinion, 
therefore that could be construed in the wrong hands 
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as allegations and they’re really not. It is our 
suspicions that it needs to be further investigated. 

Therefore, common sense would lead me to believe that 
they should be confidential. Because they may not 
amount to anything. It is up to the FBI. 

Q Might also undermine an ongoing 
investigation, if potential targets know they are 
under investigation? 

A There could be all kinds of effects if 
targets do; that’s correct. 

Q So that would be another reason to keep 
information confidential? 

A That would be another reason, yes. 

Q Did you try and keep information within 
criminal referrals that you handled or prepared 
confidential? 

A Everything I’ve done is confidential. I 
havs never spoke to the press or anybody other than 
people I have already said. 

Q Are you familiar with any of the policy 
statements issued by the RTC with respect to crime 
referrals that discuss confidentiality? 
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A I am not familiar with them, no, other than 
what I’ve just heard. I don’t — recall seeing 
them. 

Q Let me ask you this. Did you have to sign 
any type of agreement or confidentiality agreement 
or - 

A I don’t recall signing that, but - I don’t 
remember doing that, but I might have. I don’t — 
when we are hired we have all kinds of documents, and 
I couldn’t tell you what half of them were that I 
signed. 

Q Do you know if there have ever been any 
repercussions for disclosing confidential information 
within the RTC, other than the Lewis matter? We will 
leave this off, but are you aware of any 
circumstances where those issues have come up? 

A No, I don’t recall any. 

Q During the course of this investigation, 
and in the period afterwards, after the referrals 
were sent to Little Rock, the U.S. Attorney’s office 
or the FBI in Little Rock, did you see any stories in 
the newspapers or in the media that seemed to you 
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that they were based on confidential information? 

A I remember reading stuff but I have no idea 
of the time frame at this point. That made me 
wonder. But, I — I don’t remember when it was. And 
I don’t remember what the stories were now. But at 
the time, it seemed relevant. 

Q Do you recall why they made you wonder? 

A I don’t recall specifically because I 
cannot remember the articles. I would have assumed 
it had do with stuff that I would have considered 
possibly confidential. Statements made and whatever. 

Q Connected with the nine referrals? 

A Yes. 

Q From Kansas City. 

Was there any conversation within the 
office about that? 

A Do you mean organized conversation or 
break, smoke room conversation or what? 

Q I mean any. 

A I remember people talking about it, yes. 

Q What was the nature of the conversation? 

A Accusations, that people leaked information 
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to the press and stuff. 

Q From within that office? 

A Yes. That was the accusations. 

Q So this — 

A The scuttle. 

Q This wasn’t just a thought that crossed 

your mind alone? 

A No, that’s correct. 

Q Was there any conversation about who might 

have leaked the information? 

A Well, there was rumors, yes. But they were 
strictly rumors. 

Q Well, what were the rumors? 

A The rumors were that Jean leaked the 
information. 

Q I take it from the way you’ve testified 
leading up to this that you are aware of no evidence 
of that? 

A I am not aware of any evidence that that 
happened. I could not prove that. 

Q Was this information information that was 
known to Jean Lewis? 


1 A Yes, and myself, and anybody else that 

2 would have wanted to look through the files. Could 

3 have been anybody in our office. 

4 Q Were the people that thought or discussed 

5 these rumors also criminal investigators? 

6 A I don’t know that they were criminal. It 

7 seems to me that Parks might have said something, I 

8 don’t recall. He is the only other criminal. For 

9 the most part I think it was just other office 

10 personnel. Not anybody in particular. 

1 1 Q Were you following the news closely at this 

12 time or were these just — 

13 A At that time I did. 

14 Q Do you recall if these were national 

15 stories or local stories? 

16 A I — gosh. There’s been so many articles, 

1 7 I cannot remember. 

1 8 Q Were there any formal conversations about 

19 leaks within the office? 

20 A It seems to me that Iorio had a meeting of 

21 the entire staff once. We had meetings in what we 

22 called the hallway for the whole staff, and I — I 
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don’t remember exactly what he said, but the main 
gist of it was that Jean did not leak the 
information, and not to talk to the press, and the 
normal stuff. 

Q Did he say how he knew that Jean did not 
leak the information? 

A I don’t know if he said how. 

O He just said she didn’t? 

A Yes. 

Q Do you know if there was any investigation 
that preceded that comment by Mr. Iorio about the 
leaks? 

A I don’t recall any. But I would not have 
any reason to know what investigations took place. 

Q Well, you had access to that information — 

A Well - 

Q - that was leaked? 

A I don’t remember what information was 
leaked. What I said was I am not aware, and I 
probably would not be aware, of any investigation 
that Richard Iorio conducted unless I had done it, 
which I was not - I did not do. 
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Q I guess I was just leading up to the sort 
of reasonable conclusion that if he had conducted an 
investigation, you’d be someone he would have talked 
to, since you had access to the information? 

A The whole office had access to that 
information. 

Q So in order to do a thorough investigation 
he probably would have talked to everybody that had 
access to it? 

A I don’t know. You can assume that but I 
don’t know if that’s true or not. 

Q Well, if you were doing the investigation, 
would you talk to everyone that had access to the 
information? 

A Probably. 

Q About what point, if you recall, did 
Ms. Lewis go meet with Congressman Leach? 

A I have no idea. 

Q Are you aware that she went to talk to 
Congressman Leach? 

A I am aware that she contacted Mr. Leach, 
but I have no idea when that happened. 
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1 Q Do you recall if this was before or after 

2 the referrals had been submitted for review to the 

3 U.S. Attorney’s Office? 

4 A Well, I recall that it is after. 

5 Q After? Do you recall if it was 

6 substantially after? 

7 A I don’t recall the dates. I don’t want to 

8 have to guess. 

9 Q Now, you saw her testimony, I am sure you 

10 didn’t commit it to memory, but I will represent to 

1 1 you that in her testimony, she said "I met with 

12 Chairman Leach" — and you can put this in quotes -- 

13 "on February 18, 1994. On March 2nd, I received a 

14 message from associate counsel, independent counsel 

15 office, Robert Fiske," so she says, February 18, 

16 1994, just to help orient you. 

17 You were still in the office at that point? 

18 A Yes. I was still in the office. 

19 Q And she was — was she still in the office 

20 as well? 

21 A Yes, she just recently left. The 29th. 

22 Q Were you - did you know in advance of 
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1 that, of her meeting with Congressman Leach, that she 

2 was going to meet with him? 

3 A No. 

4 Q Did she talk to you after the meeting about 

5 why she had met with Congressman Leach? 

6 A I don’t recall her ever telling me any 

7 reason. 

8 Q Were you curious as to why she met with 

9 Congressman Leach? 

10 A No. 

1 1 Q Did it strike you as unusual that she met 

12 with Congressman Leach? 

13 A Well, I don’t know. That’s hard to 

14 explain. If ~ I don’t know if it would be unusual 

15 or not, you know. If you believe so firmly in 

16 something, and if in your opinion it’s been pushed 

17 aside, then it would be — I would think that would 

18 be something to consider. 

19 Q Now, you are a careful investigator, 

20 obviously; is that a fair statement? 

21 A I try to be. 

22 Q And you take your job seriously? 
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1 

A 

Yes. 

2 

Q 

And you’ve submitted referrals in your 

3 

career? 


4 

A 

These were my first two. 

5 

Q 

And you submitted one other? 

6 

A 

One other, and then I was transferred to 

7 

civil fraud. 

8 

Q 

Do you know if all your referrals were 

9 

accepted by the prosecutive agencies? 

10 

A 

They were — I am not aware of any that’s 

11 

been declined. I’ve never heard that they were. 

12 

Q 

When did you submit the third referral that 

13 

you submitted? 

14 

A 

It was — I don’t have the date. It was 

15 

after the Whitewater. I don’t know when it was. 

16 

Q 

It’s been over a year? 

17 

A 

Yes. And I have not heard anything on 

18 

that. 


19 

Q 

Did you believe that the information you 

20 

submitted was accurate? 

21 

A 

Yes. 

22 

Q 

And did you believe that it accurately 
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1 demonstrated potential wrongdoing? 

2 A Yes. 

3 Q Did you make any calls to the agency or 

4 prosecutive body you submitted the referral to? 

5 A No. I did receive a call from the FBI 

6 agent sometime afterwards telling me that he had been 

7 assigned it and was reviewing it and that’s the last 

8 contact I have had on it. 

9 Q And I take it you didn’t attempt to meet 

10 with any members of Congress about this -- 

11 A No, I didn’t. 

12 Q Do you know of any other investigators that 

13 have met with members of Congress? 

14 A lam not aware of any. 

15 Q At the time that she met with Congressman 

16 Leach, were there any conversations with - other 

17 times when investigators had met with members of 

18 Congress? 

19 A I’m not aware of any. 

20 Q So, to the best of your knowledge, this is 

21 an unprecedented event? 

22 A To the best of my knowledge, it is, in 
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1 investigations. 

2 Q Now, at the time that she met with 

3 Congressman Leach, that would have been after a 

4 special prosecutor had been named to — 

5 A I don’t recall when the first special 

6 counsel was initiated. I don’t remember. I remember 

7 meeting him, just shook hands with him, but I don’t 

8 remember when that was. 

9 Q Well, let me ask it to you this way. Let’s 

10 assume that it was, let’s assume a special prosecutor 

1 1 had been named by this point, that point being 

12 February 1994, I believe was the date that he gave, 

13 yes, February 18, 1994. Can you think of a reason 

14 why she would go meet with a Congressman when an 

15 independent counsel had been named to investigate 

16 this? 

17 A Can I think of a reason or did she tell me 

18 a reason? 

19 Q No, you already told me she hasn’t — she 

20 didn’t tell you any reasons. What reasons can you 

21 think of? 

22 A Well, I mean, looking at it, maybe she 
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didn’t think the job was being done; possibly the 
special counsel had special interests, I don’t know, 
possibly could be, maybe she didn’t feel comfortable 
with the job that was being done. That’s just 
looking at it from, you know, if I - I am just 
trying to think of some reasons, and there could be 
any number of reasons. 

Q Did any of those strike you as good 
reasons? 

A The ones I just listed? 

Q Yes. Do you think they are grounded in 
fact? 

A Well, do I think they are fact in this 
case? 

Q Yes, sir. 

A I can’t comment on that. I don’t know what 
her reasons were, so I don’t know. You just asked me 
to say, can I think of any reasons. That’s some 
possible reasons I can think of. 

Q I guess I wasn’t clear in my question. 

Those are reasons you just spun off the top of your 
head? 
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1 A 1 can’t tell you what her reasons were. I 

2 never asked and she never told me, that I can recall. 

3 Q Do you know if she talked with anybody else 

4 within the office about meeting with Congressman 

5 Leach? 

6 A I don’t know who she spoke to about it. 

7 Q Did you talk to anyone else in the 

8 investigative division about her meeting with 

9 Congressman Leach? 

10 A Did I speak to anybody else? No. 

1 1 Q Did you hear anybody talking about? 

12 A Scuttlebutt, sure. 

13 Q Did the people have any reactions to her 

14 talking? 

15 A A lot of people didn’t like it; a lot of 

16 people did like it. 

17 Q The people that did like it, what were the 

1 8 reasons that they gave? 

19 A She’s doing that - that takes a lot of 

20 guts to do something like that, and they feel if Jean 

21 did not feel the job was being done right, it would 

22 possibly be covered up, then they admired her guts 
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1 for pursuing it. 

2 Q What about the people who didn’t like what 

3 she did, what did they think? 

4 A Just the opposite. They didn’t like the 

5 exposure to the Kansas City office, thought it 

6 affected them in some way, or they just didn’t like 

7 her, period. They didn’t like her before. 

8 Q Well, I will come back to that, but were 

9 there any concerns about confidentiality discussed at 

10 all? 

11 A I don’t recall any concerns. We would have 

12 no concerns about that. That would not affect us, 

13 unless I don’t understand your question. 

14 Q Well, there were referrals prepared by your 

15 office, and I guess two of them had been written by 

16 you, which essentially became public information at 

17 that point? 

18 A I don’t know if they became public 

19 information at that point or not. You guys, today is 

20 the first time I’ve ever seen any user that had the 

21 referrals. 

22 Q Have you ever seen descriptions of what’s 
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in the referrals before today? 

A No. Most of the descriptions I hear are 
inaccurate, so, no, I have not. 

Q Have you ever seen reports in the papers 
that the Clintons were witnesses in one of the 
referrals? 

A Not — not in the stuff that I have read 
but I quit reading, watching anything that has 
anything to do with it other than the hearings is the 
only thing I have really paid any attention to. I do 
not pay attention to the newspaper articles. 

MR. IVEY: Let’s take a break. 

(Recess.) 

MR. IVEY: Where was I? 

(The reporter read the record as requested.) 

BY MR. IVEY: 

Q Do you recall seeing any direct quotes in 
newspaper articles that you’d seen at about the time 
the leaks came to your attention? 

A No, I don’t recall seeing any direct 
quotes. I don’t recall that. 

Q No articles with quotations mark from 
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unidentified sources? 

A Well, they may have said unidentified, most 
articles do. 

Q I don’t mean a quote that says Bill Smith 
said X, but I mean a quote that -- 

A I don’t recall for sure at this point. 

Q When you were interviewed by the Office of 
Personnel Management, did they ask you about 
releasing of documents? 

A I don’t recall if they did or not. 

Q Do you recall the interview, any 
substantive interviews? 

A The thing I remember most is asking me 
about falsifying time sheets, falsifying travel 
vouchers, that’s what I remember the most. I’m sure 
they would have asked me the same question, did I 
know of any documents being released. And I would 
have had to say rlo. 

Q Did they ask you about documents being 
released to Mr. Leach? 

A It seems that they did ask me that. I 
don’t remember exactly how they worded it but it 
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seems to me they did. And I would have said I am not 
aware of any. 

Q When documents are given from the -- by the 
RTC to some other agency or individual, I mean there 
are normally procedures for doing it, Freedom of 
Information, something like that? 

A I am not involved in Freedom of Information 
requests so I don’t know what the rules or policies 
are. 

Q But you know you don’t just walk out of the 
office and hand people documents from files? 

A Right, that’s correct. 

Q They would typically -- would it be handled 
by someone above an investigator level? 

A Yes, it would be handled by a completely 
different department. 

We had a department that handled FOLA 
requests. 

Q What about requests other than FOLA 
requests, say like a grand jury, say you have a 
prosecutor conducting a grand jury investigation? 

A We comply with grand jury subpoenas. 

68 

Q And there was a change in the process for 
doing that, I believe, wasn’t there? 

A Well, I don’t recall a change in the grand 
jury subpoenas, but then I really wasn’t involved in 
that. I don’t recall the procedure being changed. 

We had lots of changes but I don’t specifically 
recall that. 

Q If you send a referral to a prosecutor, 

U.S. Attorney’s office somewhere, and you learned, 
perhaps by phone call, from that U.S. Attorney’s 
Office or the FBI agents that are working with them, 
that they are seeking documents, how would that 
request normally be handled? 

A It would come into our office and I don’t 
know who received it. All I know is when it came 
through Lee Ausen, if it was something I had to 
comply with, he would pass on that information to me 
and I would gather whatever documents I was told to 
gather. 

Q And then what would you do with the 
documents? 

A I would give them back to Lee and his 
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1 people would ship them to wherever, I don’t know 

2 where they went. I don’t know if they went to our 

3 legal department or where they went. I know legal 

4 did review them, of course. 

5 Q Was there ever a circumstance where you 

6 gave them directly to ~ 

7 A Not me personally, not without Lee telling 

8 me to. 

9 Q And is that a sort of standard operating 

10 procedure for you? 

11 A I would assume so. And a grand jury 

12 subpoena, obviously we are on the same team. They 

13 are acting on our referral, so it just makes sense we 

14 will give them whatever information they need to 

15 conduct their investigation. 

16 Q What about dealing with reporters? 

17 A I never -- I always refused, whenever they 

18 called me, to talk to them, period. 

19 Q Do you know if there is any type of policy 

20 about that? 

2 1 A The policy is to refuse to talk to them and 

22 give them -- Jean Jankowski handled the press at that 
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1 time. 

2 Q Was she a press secretary for your office? 

3 A She handled requests from the press and 

4 media for our office, yes. 

5 Q Was she in Kansas City or Washington? 

6 A Yes, she was. 

7 Q She was in Kansas City. 

8 Were you guys located in the same suite of 

9 offices? 

10 A At that time, she was in the same building 

1 1 that we were in. 

12 Q Did there ever come a time when any of your 

13 supervisors discussed the press contacts? I know you 

14 mentioned a meeting about leaks, but - 

15 A The meeting was with RTC investigative 

16 staff. Iorio conducted to us, only us. 

17 Q Did Iorio say don’t talk with the press? 

18 A Yes, forward them on to Jean. 

19 Q What is your opinion of the giving of the 

20 documents to Congressman Leach? 

21 A My opinion? 

22 Q Yes, sir. 
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1 A I would not have done it. 

2 Q Why? 

3 A Because I wouldn’t want to go through what 

4 she’s gone through; I wouldn’t have the guts to do 

5 it. Unless something was directed at me or my 

6 family, I would — personally I would not ever pursue 
| 7 it that hard. I look at a referral, and when I am 

8 done with it, I ship it off. Whatever happens, I 

9 really don’t care because my job is to do referrals, 

10 period. And that’s just my opinion personally. I 

1 1 would not have done it. 

12 Q Do you think there are some people that 

13 disagreed with her decision to give the documents? 

14 A Sure. Absolutely. 

15 Q You mentioned that there were some people 

16 that didn’t like her. But do you think that some of 

17 those people had valid concerns? 

18 A I don’t know what valid concerns anybody 

19 could have because it did not affect them. I guess 

20 morally, yes, they would have some concerns. 

21 Q Just from a policy standpoint? 

22 A Sure, yes, that’s correct. 
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1 Q Because I suppose you could say that if 

2 people disagree with some part of the process you 

3 might not necessarily want them to start releasing 

4 documents to members of Congress or the press or 

5 whatever? 

6 A That’s correct. Right. 

7 Q That might create problems with conducting 

8 investigations and just running the organization, 

9 period; right? 

10 A Yes. 

1 1 Q Have you seen any employees terminated from 

12 RTC for things like misusing postage? 

13 A Yes. 

14 Q Would you consider that a fairly minor 

1 5 infraction? 

16 A Yes. 

17 Q Would you consider this releasing of 

18 documents more significant than misusing of postage? 

19 A In the instance of the postage that I 

20 recall, yes, I would have to say this is worse. 

21 Q Now you said there were some people that 

22 didn’t like Ms. Lewis in the office? 
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Q These were other criminal investigators? 

A This was just office as a whole. It didn’t 
follow any logical criminal/civil, civil/fraud 
lines. 

It appears in the office there’s three 
groups: people that like and support her, people 
that do not like her, and those that don’t care 
either way. 

Q The people that support her would be? 

A Small group. 

Q Would Mr. Ausen be in that group? 

A Sure. 

Q Mr. lorio? 

A Mr. Ausen, Mr. lorio, yes, Ed Noyes. 

Q And you like her, too? 

A I like her personally but that doesn’t 
necessarily mean that I agree with what she does. 

Q Well, I will come back to that. I am glad 
you draw the distinction between sort of a personal 
like and sort of professional concerns that this has 
raised. 
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Now the people that didn’t like her, did 
these people say things that led you to feel that 
they disliked her? 

A Well, there was remarks made, sure, that 
just like in any office, no different than any other 
office anywhere. 

Q Is there a woman named Julie Yanda in the 
office? 

A She is the head of our professional 
liabilities section. She is not in our building. 

Q Is there any tension between Ms. Yanda and 
Ms. Lewis? 

A I did not witness any, no. I have just 
heard rumors. 

Q What were the rumors you heard? 

A That they did not get along at all. 

Q Was there any professional basis for that, 
or didn’t like hair color? 

A No, Julie is in charge of PLS, and I think 
it started with the Madison deal, because this was 
the first time that PLS reviewed these in advance, 
and that caused friction. These nine referrals they 
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reviewed prior to them being sent. 

Q Were there other people that had any 
tension or antipathy for Ms. Lewis? 

A Sure. There’s a lot of people that did 
not — did not appear to like her. 

Q Well, aside from again — I don’t want to 
get into personalities. I don’t know her personally 
or if she had an abrasive personality or something 
like that, and I am not real interested in that at 
this point. I am just trying to find if there were 
any professional conflicts I guess is the — 

A There was people that didn’t agree with 
what he did. Thought it was wrong. Thought it was 
very severe, and things that if they would have done 
they thought their treatment might have been 
different. 

Q In what way? 

A I had heard a couple of comments, "if I 
would have done that, I’d have been fired," that kind 
of comments. And I don’t recall who I heard this 
from. 

Q And that refers to taking documents to 
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Congressman Leach? 

A Correct. 

Q Were any of those types of comments made by 
people in the criminal investigations office? 

A I don’t recall if — that only leaves one 
so that’s really kind of - I don’t know. I don’t 
believe he liked her very well, and he may have made 
those comments because when you say anybody in 
criminal that only leaves one other person; it is 
kind of unfair. 

Q You are saying that you have already listed 
the four other people that liked her? 

A There might have been others that liked 
her, that’s the four you basically -- 

Q Let me broaden it, then. 

A Yes. 

Q Maybe you can help me broaden it. What’s 
the next biggest unit? 

A The investigations as a whole. 

Q The investigations as a whole? 

A Okay. 

Q And you guys were all in the same building 
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together? 

A Right. 

Q We are not trying to ask you to - 

MR. IVEY: Can we go off the record for a 

second. 

(Discussion off the record.) 

MR. IVEY: Let’s go back on the record. 

BY MR. IVEY: 

Q Within the investigations branch, you were 
saying that there were some people who thought this 
was -- who had troubles with what she had done with 
respect to - 

A Yes, that’s correct. 

Q And you said that some people thought that 
if they had done that they would be fired? 

A That comment had been made several times, 

yes. 

Q I just wanted to get you to, if you 
could — did they mention any reasons why they had 
trouble with it? 

A Well, some of them that I can remember, it 
was — it’s against policy, it’s against common 
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sense. And they have a problem with that, and they 
have a problem with it, because it happened and there 
was no repercussions. They didn’t feel that that was 
fair. 

Q So you are saying they felt that she got 
special treatment? 

A Yes, that’s correct. 

Q Was there someone in the office named 
Robinson? 

A Pat Robinson. 

Q Who was Pat Robinson? 

A He at that time was the department head of 
civil investigations who subsequently became like an 
assistant director, right below Iorio. We had two of 
them. We had him and Mike Van Vaulkenberg, V-a-n 
V-a-u-l-k-e-n-b-e-r-g. 

There was Iorio here and Mike and Pat was 
right below him. And for instance, Pat had the civil 
fraud, the civil fraud and the criminal 
investigations, Mike had the civil investigations and 
admin, I believe. But at the time this happened, Pat 
was a department head in civil. 
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1 Q Did he have dealings with Ms. Lewis at all? 

2 A I don’t - I don’t know if he personally 

3 had any dealings with her. 

4 Q I mean just professionally? 

5 A I am sure he would have. Yes, it is a 

6 small office. He was a boss although he was not her 

7 boss. 

8 Q Did you see any incidents or evidence of 

9 any professional tension between Robinson and Lewis? 

10 A Yes. I - they did not get along well at 

11 all; they did not like each other period. I remember 

12 an incident, hearing about an incident, I did not see 

13 it, that he took it upon himself to go through some 

14 of her files when she was not there, looking for 

15 documents. I don’t know what it was, and when it 

16 was, but it was before I got there. I just heard 

17 about it. 

1 8 Q That was before you arrived in -- was it 

19 May — 

20 A March. 

21 Q March ’93. 

22 Did you know if there was any repercussions 
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1 about that, did you hear anything else about that? 

2 A I don’t know about that specific, but I 

3 think from that point on, they did not get along at 

4 all. They chose not to -- they just didn’t 

5 associate. 

6 Q There came a point when Ms. Lewis was taken 

7 off the Madison case? 

8 A Yes. I remember that happening. 

9 Q Do you recall about when that was? 

10 A No. I don’t -- I cannot speculate. It 

1 1 was — I cannot remember when it was. 

12 Q Okay, that’s fine. 

13 Did you hear anything about why she was 

14 taken off the Madison case? 

15 A It seemed to me that her and Karen 

16 Carmichael, who was the PLS criminal coordinator, had 

17 some problems, and they were both taken off of 

18 Madison. 

19 Q Can you tell me what does a criminal 

20 coordinator do? What is the role of a criminal 

21 coordinator? 

22 A She reviews criminal referrals or she 
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1 assists — she is on the criminal part as opposed to 

2 civil. She works with the criminal investigators on 

3 their -- in their job. 

4 Q Was this the layer of review that was 

5 added? 

6 A No. 

7 Q This preexisted that? 

8 A Yes, Karen Carmichael as criminal 

9 coordinator was there when I first came. This other 

1 0 thing happened at the time that Madison was being 

1 1 sent out. 

12 Q Did you know or hear about what their - 

13 A I don’t recall what the problem was. I do 

14 not remember. 

15 Q Okay, and did you hear anything about why 

16 she was removed from Madison, she being 

17 Ms. Carmichael? 

18 A I never heard anything official of why 

19 either one of them were taken off. 

20 Q But this happened about the same time, they 

2 1 were both taken off? 

22 A It is my understanding it happened at the 
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1 same time. 

2 Q How did you get along with Karen 

3 Carmichael? 

4 A I get along fine with her. 

5 Q What, to the best of your knowledge, what 

6 did Ms. Lewis do after she was removed from the 

7 Madison case? 

8 A 1 have no comment. I don’t know what she 

9 was doing. 

10 Q Do you know if she worked on Madison at all 

1 1 after that? 

12 A I know that she was working on some kind of 

13 a log, a record of events and times. 

14 Q Sort of a chronology? 

15 A Yes. She was working on that. And I 

16 believe she transferred that to Ed Noyes to do, I 

17 think, and then S I don’t know how long that went on. 

18 Q Do you know if she generated any other 

19 referrals, other than the Madison referrals? 

20 A I am not aware of any, but that doesn’t 

21 mean she didn’t. I don’t know. 

22 Q Just not to your knowledge? 
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A To my knowledge. Now that’s after 
Madison. I know she did do some prior to Madison. 

Q Yes, I understand she had been there for a 
number of years before. I meant afterwards. 

A I don’t know what she did afterwards. 

Q You said she transferred some of it to 
Mr. - 

A Ed Noyes, the log, the diary, whatever it 
was, the time lines, and I think Mike Caren handled 
the day-to-day litigation support, such as helping 
the FBI, the U.S. Attorney for documents and that 
type of stuff. He became the contact person in our 
office. 

Q Do you know if she did anything other than 
Madison during that period? 

A I’m not — I don’t know what she was 
doing. 

Q Do you recall at what point the -- the 
Justice Department sent Mr. Mackay to Kansas City? 

A I don’t remember when it was. I just 
remember meeting him in Richard Iorio’s office for 
just a brief second. I don’t recall when that was. 
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Q Did you know a woman named April Breslaw? 

A I know who she is but I have never met her. 

Q Were you aware of her coming out to Kansas 
City? 

A No, I was not aware at that time. 

Q But you learned subsequent? 

A Yes. 

Q At the time — well, just in hindsight, do 
you recall any big stir or conversations at around 
the time that she came out? 

A I don’t recall hearing anything until the 
hearings of last year took place. That’s when I 
first became aware of the tape. 

Q So you didn’t hear anything about pressure 
from Washington? 

A No. 

Q Her coming out to ~ 

A No, I did not even know she was there. 

Q Do you recall a conference call with Carl 
Gamble and Mr. Dudine? 

A Yes, I sat in on one of those. We just 
went over each of the nine referrals. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2628 


85 

Q And both of Mr. Gamble and Mr. Dudine are 
in Washington? 

A Yes. 

Q Did you talk about anything other than 
simply reviewing the nine referrals? 

A I don’t remember what all they discussed 
other than they went over the referrals. I don’t 
recall what else we went into. I just remember we 
all met in the conference room and put it on the 
speakerphone. I don’t remember anything other than 
we went over referrals, and the only reason I 
remember that is when we came to mine Carl said it 
was self-explanatory so we didn’t have to talk about 
it. That’s the only reason I remember that. 

Q During the course of that conversation, do 
you recall anything inappropriate or improper being 
said by Mr. Gamble or Mr. Dudine? 

A Nothing stands out, I don’t recall. 

Q Do you recall them saying we’re 
uncomfortable about the referrals because they deal 
with — 

A I don’t recall him saying anything like 
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that. 

Q Do you recall any types of pressure about 
the referrals — 

A No. 

Q — with respect to how they should come 
out? 

A No, but if I remember right that meeting I 
sat in on, they had already been out, I thought. I 
thought they had already been shipped. I may be 
incorrect but it seems to me I remember having the 
conference call wondering it is kind of useless to 
have it because we have already shipped. 

Q So there was nothing about it that struck 
you as — 

A No. 

Q Let me ask you about the PLS review of 
referrals. I take it that began somewhere in the 
fall of 1993? 

A That began about two weeks prior to the 
Madison ones. Madison was the only -- the first ones 
that that had ever happened on, to my knowledge. 

Q Do you recall hearing any conversations as 
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to why the PLS review was added? 

A I don’t recall any factual conversations. 

Q Do you recall any - well, did you ever 
hear any complaints, or that some U.S. Attorney’s 
Offices had complained about the disparate quality of 
referrals that they received? 

A I never heard that. 

Q Did you ever hear any complaints or about 
any complaints from the U.S. Attorney’s Offices? 

A I did not, no. 

Q Let me finish the question. 

A I’m sorry. 

Q - about the nature of the offenses that 
were raised in referrals? In other words, that 
charges were checked off in the boxes on the front 
but maybe there wasn’t enough evidence in the body of 
the referral to support that? 

A I had never heard that, no. 

Q Is it fair to say you didn’t hear much 
feedback one way or the other from U.S. Attorney’s 
Offices about referrals? 

A That’s fair, yes. 
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Q Did you take a look at the PLS review? 

A I looked at the two that I did, just — 

that’s all that I reviewed was the critique or 
whatever of my two. That’s the only ones. 

Q And what were your reactions? 

A Well, if I recall they were pointing out a 
lot of what-if s, well this could have happened, this 
could have been justified, and I did not take offense 
by it because that’s very possible it could have 
happened. 

Q Did that seem reasonable to you? 

A My two did, yes. 

Q Did you learn or did you hear that PLS 
review was sent out with the referrals? 

A I heard that it was, but I can’t say that 
it was. I don’t know. I just heard that it did 
accompany. 

Q Did it trouble you that — 

A No, I would think you should include them. 

Q Why is that? 

A Because if I was an FBI agent, that just — 
they can include that in the investigations. Maybe 
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they agree with the PLS. Maybe this could have 
happened on this referral. So I see nothing wrong 
with sending it. I mean it’s -- we give our side, 
here is PLS, I think they should be entitled to all 
the information, that being the FBI and U.S. 

Attorney. 

Q It might be useful for them to see the 
alternative scenarios? 

A Sure. Sure. 

Q Did you ever come across anything in the 
review that discussed the need for further 
investigation with respect to your referrals or any 
of the nine? 

A I only saw and reviewed the ones that was 
on mine. I did not read any of the other critiques. 

I don’t know if it said need further review or not. 

I am assuming it does, because that would be logical, 
but I don’t remember what it said exactly. I just 
remember all the stuff that was in there made sense 
and it was reasonable. There was nothing 
unreasonable about mine. 

Q Have you ever heard of the blue ribbon 
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manual? 

A Yes. 

Q What is the blue ribbon manual? 

A It’s a policy manual for investigations 
department. It primarily deals with civil fraud, but 
it is — it is kind of our bible, and it does have 
criminal in it, it is just not as detailed as civil. 

Q Does that manual discuss confidentiality? 

A To be honest with you, I don’t know whether 
it does or not. 

Q Has it been a while since you reviewed? 

A Yes, 2-1/2 years. We go over that manual 
in depth when we are hired. We all have to take this 
two-day, three-day, whatever it was, conducted by 
Mike and Pat. 

Q That was the training session? 

A Yes, and it is that manual, they go over 
it. 

Q Were you aware of Ms. Lewis making phone 
calls to U.S. Attorney’s Offices about any of the 
referrals that were submitted? 

A I am not aware of her doing that, no. 
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Q Did Ms. Lewis review your referrals? 

A Yes. 

Q Did she attempt to make any changes in your 
referrals? 

A She would always list her comments, and 
there was a point that she did make substantial 
changes, attempted to make substantial changes to it. 

Q Attempted, so you didn’t adopt the changes 
she — 

A No. 

Q Do you recall what types of changes she 
sought? 

A No, I don’t recall what changes they were. 

I just took offense by it at the time, and they did 
not get incorporated. 

Q Let me ask you about the trip to Little 
Rock that you made when you met Ms. Lewis there to 
review documents. Now, I think you said that she had 
commented on boxes being missing or moved around? 

A I think she — if I remembered right it was 
cleaner than it was last time than it was, and there 
was less documents there than there was in the past 
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when she was there. 

Q Did she draw any inferences from that? 

A I don’t recall if she did. 

Q I recall from your testimony that you 
didn’t either? 

A No. 

Q Did there come a time when you met with an 
employee at Capital Bank with respect to those 
records? 

A We did meet with somebody at the bank, a 
lady that worked at Madison prior to being assumed, 
and I guess Capital is the one that assumed them, I 
don’t recall the name of the bank. It is at the old 
Madison Bank building. And she said there was a 
number of those records on site there, and on site 
was that bank, in the basement. 

Q Did you have access to those records? 

A 1 surely would have, yes. 

Q Was there any request to see them? 

A No. 

Q Did you feel that you needed to see them to 
complete your investigation? 
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A I was leaving that up to Jean. Whatever 
Jean thought we needed, that’s what we were going to 
review, because I was brand new in that department. 

Q So she decided apparently — 

A Apparently she didn’t need to see them. 

Q Were you aware of any documents that you 
were looking for but were denied access to before you 
prepared your referrals? 

A No, I am not aware of any documents that we 
were denied. 

Q Then after you gathered all your 
information together, you began writing the 
referrals? 

A Yes. 

Q Now, during the time that you were writing 
the referrals, did you have any meetings with the 
other investigators? 

A We met on at least a weekly basis, maybe 
more often if needed, but at least on a weekly basis, 
just kind of updating where we’re at, just routine. 

Q At any of those meetings, were 
determinations made about the direction of any of the 
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referrals? 

A What do you mean? 

Q What charges might be raised? 

A That would have been discussed throughout, 

yes. 

Q Suspects? 

A Sure, that would have been discussed. 

Q Were the Clintons discussed at any of these 
meetings? 

A They were mentioned like on the one that I 
~ my initial target, Hillary, was. 

Q Was there any discussion about whether they 
would be included in any of these referrals as 
suspects, that you are aware of? 

A I don’t recall that happening, no. 

Q Was there any discussion about whether they 
would be included as witnesses? 

A It seems to me - now I am just trying to 
recall. I don’t remember. It seems that they could 
have been included as witnesses, but for whatever 
reason, I can’t remember why they were not, like if 
we’d have included them, that would have been on our 
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1 national database, which would have been opened to 

2 all FDIC or RTC offices nationwide, if we would have 

3 listed them as a suspect. 

4 Q I am not familiar with that database; what 

5 would be the significance of that? 

6 A Well, it would - then anybody in RTC could 

7 review it in any office in the country, that 

8 information. 

9 Q So there was a concern about this sensitive 

10 information being disseminated? 

1 1 A Yes. 

12 Q And did that strike you as a reasonable 

13 concern? 

14 A Yes. 

15 Q Now, after you finished writing your 

16 referrals I take it you went on to your other work? 

17 A Yes. 

18 Q Did you ever participate in anything with 

19 respect to Madison again, at that point? 

*20 A I don’t think I ever had anything else to 

21 do with it. I think that’s pretty much it. 

22 Q Now in the change of the PLS, you know, in 
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1 PLS becoming part of the chain of review for 

2 referrals before they were sent out, I take it that 

3 changed the relationship, again not personally but 

4 professionally ~ 

5 A Yes, it did. 

6 Q Structural? 

7 A It did change it structurally. 

8 Q Does that mean that in a sense PLS was 

9 placed above investigations? 

10 A That’s my understanding. 

1 1 Q Did that generate any tension between the 

12 people heading PLS and the people heading 

13 investigations? 

14 A It might have. I would not have that 

15 information, because it did not affect me. My boss 

16 remained the same. 

17 Q You kept passing your work up to your 

18 immediate supervisor? 

19 A That’s correct. 

20 Q Did you have any problems with the people 

21 at PLS, personally or professionally? 

22 A No. 
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Q Did you ever get the sense that they were 
trying to undermine or impede any of your 
investigations? 

A Never 

Q Did you get that sense about the referrals 
connected with Madison? 

A I didn’t take it that way. I thought being 
they are of a sensitive nature they were just trying 
to be very cautious, that’s how I personally looked 
at it, but that’s me personally. 

Q Did you take it or did you view the people 
in PLS as, you know, conscientious workers just like 
you? 

A Yes. 

Q Did you think that they were dedicated to 
their work? 

A I -- I would have to assume so. I have no 
reason to believe otherwise. I never — they never 
struck me as being anything but that. 

Q Did you ever sense that they were 
politically motivated in what they were doing? 

A Politically motivated, no. 
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Q Did you feel that they were trying to be 
objective in their work? 

A Yes, I just think they were probably just 
being overly cautious. 

Q But not maliciously so? 

A No. 

Q Did you ever hear any concerns about the 
U.S. Attorney’s Office in Little Rock not getting 
documents from RTC in Kansas City ~ 

A I remember hearing that, yes. 

Q Tell me what you remember. 

A I seem to recall a list of documents that 
was requested, and we compiled, did not match up with 
what was shipped. There was documents missing. I 
just remember hearing something like in that area. 

Q But again nothing malicious was going on? 

A I don’t know what the reasoning would be. 

Q Let me rephrase. 

Did you have any sense or any evidence if 
anyone was doing this to try and delay or impede the 
investigation? 

A I have no evidence of that at all, no. 
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Q What was done in response to that? Was 
there any type of reaction? 

A I think, if I recall, a set, a complete set 
was sent by our office, with all the documents 
included. 

Q Do you know if there were any meetings 
between your office and members of the Justice 
Department to address this issue? 

A To my knowledge, I was not involved in any 
and I don’t recall hearing of any. 

Q Now, Mr. Knight, I take it that you, as an 
investigator, try and put your political views aside 
when you address an investigation? 

A Yes. 

Q You go by the evidence? 

A Absolutely. 

Q And I take it that all the investigators in 
your office would try and do that? 

A I would hope so. 

Q Are there people in your office that have 
expressed strong political views during your time 
there? 
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A Yes, they have. That’s normal. 

Q Oh, yes. I am not saying that’s abnormal. 

A It is everywhere. 

Q Are there any people in your office who 
have expressed strong dislike for the Clintons? 

A Sure. 

Q Are any of them criminal investigators who 
worked on the referrals? 

A Ed Noyes was a very vocal and very staunch 
Republican. 

Q I am not trying to get his staunch 
Republican -- did he express dislike for the 
Clintons? 

A Politically, yes. 

Q Do you recall what types of things he said? 

A No, no, I don’t recall any specific 
instances. It’s just normal stem Republican 
comments, same as it would be stem Democrat 
comments. It doesn’t matter what they do, they don’t 
like them. Strictly politics period. I do not 
recall any comments, specific. 

Q Okay. Do you think he was very focused on 
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the Madison investigation? 

A I think he’s very ~ he was focused and I 
don’t think -- I don’t believe it was politically — 
because first of all, it is not his decision; he is 
not the boss. 

Q Let’s leave the politics aside. Do you 
think he was very zealous in this investigation? 

A 1 think he was very -- define zealous as it 
applies here. You mean enthusiastic? I mean — 

Q Okay, enthusiastic, do you think he was 
enthusiastic? 

A Yes, yes. 

Q Do you think he was very carefully focused 
on this investigation? 

A I — I can’t answer that. I’d assume he 
was carefully focused. 

Q Do you think he was more enthusiastic about 
this investigation than others you have seen him deal 
with? 

A Yes. I would have to say so. 

Q And what about Ms. Lewis, do you think she 
was — 
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A I had never seen her do any others. I know 
she was very aggressive on these. Times were when it 
was very tense around there. I never saw her do any 
others. All I know is this took up 110 percent of 
her time and mine. 

I am just saying she devoted — and it was 
very important to her. She worked — it devoted 
her - it was her life at that point. 

Q Given the amount of time she put into it, 
and external things she did, like going to see 
Congressman Leach, it is clear that she was very 
zealous in this — 

A I would say yes. 

Q Would you say she was overzealous? 

A For me personally, I would say yes. 

Q I had a couple of things I wanted to go 
back to. I noticed in reading your referrals that 
you didn’t have editorial comments in the body of the 
narrative of your referral. Is that your standard 
practice to try to stick to the facts? 

A My style is short and sweet, here is the 
documents, this is what 1 — here is what the 
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documents tell me. And that’s the way I do it. 

Q And in writing your referrals you try and 
avoid guilt by association types of comments? 

A Yes, I try to look at just what the 
documents say, period. 

Q So the fact that some — like one target, 
for example, may have known another person doesn’t 
necessarily connect that person to criminal activity? 

A No, it does not. 

Q In your view, is it appropriate to put 
editorial comments in a narrative of a criminal 
referral? 

A Personal editorial comments I don’t think 
belong there. Now, they may have to explain how they 
arrive at something, I can understand that; but I 
don’t believe in any editorial comments, not personal 
editorial. The facts should — the documents should 
verify the facts. But again that’s my style. 

Q Yes, sir. Are you aware of any type 
involvement from people in the White House with 
respect to the nine referrals that you 

participated - 
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A I am not aware of any contacts. 

Q Did you feel that the request for legal 
review of the criminal referrals by the PLS was a 
manipulation of standard procedure? 

A It was a change of what was at that point 
standard procedures, but I really deep down believe 
it had to do with sensitivity of these, and just the 
overcautiousness. I do not think they were trying to 
impede them. I think they were just being 
overcautious, due to the sensitivity. 

Q And given what you know about the 
involvement of PLS, and the movement of the 
referrals, you think that there was an effort to 
control, manipulate or obstruct the Madison 
investigation? 

A No, I do not. 

Q Let me just clarify something. After PLS 
assumed this new role, did you still interact with 
prosecutors seeking documents during their grand jury 
investigation process? 

A There was no changes for me personally in 
that. It remained the same to me. 
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Q So the grand jury subpoena came to RTC — 

A By the time it came to me it had already 
been through whatever, and Lee Ausen, my boss, would 
have given it to me and told me to get these 
documents, so from that point of view it did not 
change at my level. 

Q You still got the documents together and 
gave them to your supervisor just as you had before? 

A Yes. 

MR. IVEY: That does it for me. 

MR. BARTOLOMUCCI: I am going to have some 
more. Would you like to take a short break before we 
launch into it? Fine, let’s take five minutes. 

(Recess.) 

MR. BARTOLOMUCCI: Back on the record. 

EXAMINATION 

BY MR. BARTOLOMUCCI: 

Q Mr. Knight, I am going to come back to your 
investigation of Madison. You investigated a number 
of institutions; isn’t that right? 

A Correct. 

Q How many would you say you’ve looked into, 

106 

investigated? 

A Well, I had 23 institutions, so I would 
have reviewed 23. 

Q Compared to some of the other institutions, 
how would you characterize the degree of criminal 
activity at Madison? 

A Well, based on the number of referrals, I 
would have to say sizewise there was more at Madison. 

Q There was more wrongdoing at Madison? 

A Based on the size, and the number of 
referrals. 

Q Before you were talking about your 
investigation of lot number 13 and Hillary Clinton. 

Can you tell us a little bit more about how you got 
started on that; what you were told to look for; what 
you found? 

A I don’t recall. That was my first 
assignment in the Madison deal, and I don’t recall 
what the allegations or what we thought might be the 
allegations at that time. I don’t recall. I just 
remember it had to do with Hillary. It seems to me 
she bought or owned a property and sold it, but I 
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really don’t have any details because I did not see a 
crime. 

Q You did some investigation, but didn’t find 
anything? 

A Yes, I did. 

Q I take it Lewis didn’t try to keep this 
part of the investigation for herself; it involved 
Hillary Clinton and I would guess it may be kind of 
interesting, but you did that? 

A I did that one. 

Q And Ms. Lewis never tried to keep it for 
herself? 

A That was my first assignment, so I guess 

not. 

Q You also said when you stared the 
investigation you had a list of targets, you were 
given certain targets? 

A Yes. 

Q Can you tell us who those targets were? 

A Well, the first target - I am using the 
word target as, this is, we want you to look at this 
for possible criminal referral, and the first one was 
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the one Hillary Clinton — Hillary Clinton had. 

Q Targets were certain people? 

A People or transactions. 

Q People or transactions. 

Other than Hillary and the targets and 
transactions discussed in the two referrals that you 
prepared, do you remember what other targets you 
looked into? 

A That was all that I had. 

Q Just the Hillary transaction and then the 
two referrals? 

A Yes. 

Q Do you know what other targets were being 
investigated by the Madison team? 

A I knew at the time. But I don’t recall. I 
never — I never paid much attention, but at the 
time, yes, I was aware of it. 

Q But you don’t remember now? 

A I just remember some of them that resulted 
in referrals. 

Q I recall you telling Mr. Ivey that, from 
about May of ’93 until the submission of the 
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referrals in that year, you were spending 100 percent 
of your investigatory time on Madison? 

A Yes. 

Q But as I understood what you were saying, 
that doesn’t mean you spent 100 percent of all your 
time on Madison; you were doing — you had other sort 
of noninvestigatory responsibilities, or — 

A Yes, I would have reports that were due on 
a quarterly basis and I would also have to handle any 
litigation support for my 23 institutions, whether 
that be the FBI or U.S. Attorney for that area. If 
they had a request I would have to work on it. 

Q You were working on other institutions at 
the time, you just weren’t going into the field, 
gathering facts? 

A That’s correct. 

Q Do you have a sense of what percent of your 
total time was on Madison versus non-Madison 
projects? 

A During that period? 

Q During that period. 

A I would guess 80 percent of total time. 

110 

Q For un-Madison? 

A Yes. 

Q Given the referrals that you’ve prepared 
and the nine referrals which the team prepared during 
that year, did you feel somehow that the time you 
spent and the team spent on Madison was being wasted 
or was ill spent? 

A I never really thought about it. 

Q So you never formed the opinion that 
resources were being misallocated, that time was 
being wasted? 

A No. 

Q Turning to the matter of the PLS legal 
review, you said you had seen the — you had seen the 
review? 

A I looked at the part that applied to my 

two. 

Q And you said it essentially raised some — 
you characterized them as what-if s? 

A Yes, what if they did this, what if this 
meant that. Could it be the - it was just from 
another point of view, other than what I had directed 
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in my referral. 

Q Did you read any of these and say, gee, why 
didn’t I look into that? 

A I remember thinking, well, that’s 
possible. That could happen. I don’t think so, but 
it could have. 

Q So did you think these questions were 
particularly useful? If they had been posed to you 
at an earlier time, would you have started to look 
into some of the things that were raised? 

A Possibly. I don’t recall any for 
instances. I would have thought about it. I think I 
still would have drew the same conclusions that I 
did. 

Q So, even after — let’s say you had the 
legal review first, I mean you had those questions, 
you would have written the same referrals, 
essentially? 

A I think I would, but I can’t recall any 
specific points that they brought out. 

Q I have a copy of the review, which for the 
record is document PLS 000 IS, and I think I’ve marked 
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the two sections which pertain to your referrals. 

Maybe you can just look over those quickly and 
refresh your memory. 

A Yes, I remember this. 

Q Having looked at that, I will ask you 
again, are these sorts of questions ones which would 
have modified your investigation or caused you to 
write a different type of referral? 

A If I would have had this initially I 
probably would have answered the questions that they 
bring out that I felt was reasonable. 

Q But do you think that by and large these 
questions are good ones that would have affected the 
way you conducted the investigation, had you thought 
of some of these? 

A I would have addressed some of the issues 
to make it more clear. These would not have changed 
my outcome. 

Q So, by and large or overall, these 
questions really don’t undermine your referral or 
question its validity in any way, just sort of 
additional thoughts for consideration? 
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A Yes. That’s the way I read the ones I 
did. 

Q Okay. I believe you said earlier that you 
personally didn’t think the PLS review was meant to 
be obstructive. Did others in the Kansas City office 
feel differently? 

A I can’t really answer what they thought. 

They weren’t happy with it. I don’t know what they 
thought the reasons were. 

Q There were people that were unhappy — 

A Yes. 

Q — that the review was done? 

A That the — it was delayed, and yes. 

Q That it delayed the submission of the 
referrals? 

A Yes. 

Q And do you remember why they were unhappy 
about it? 

A I don’t recall them making any statements 
as far as reasons, no. 

Q Do you recall anyone saying that they 
thought this was some sort of a stalling tactic or 
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anything like that? 

A That is just a safe assumption. 

Q You think that it is safe to assume that 
was the source of the discontent, you mean? 

A Yes. 

Q Did you hear any other sorts of criticisms 
of the review? 

A No, other than it’s ~ it just took time. 

Q Turning to the issue of the alleged leaks 
of information to the press. I gather from what you 
said that your office was a pretty small one, that 
all of the investigators sort of had access to the 
same material; is that fair to say? 

A Yes. 

Q And to clarify, did you say earlier that if 
there were leaks, they could have come from anyone in 
that unit? 

A That’s correct, anybody in the 
investigations department. 

Q And based upon your having worked with Jean 
Lewis, do you have any reason to believe that she was 
the person who did ~ who, if anyone, leaked 
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information? 

A I have no proof on that. I can’t say. 

Q Do you have even a reason to suspect? 

A Well, the one reason to suspect would be 
she knew this investigation more than anybody else. 

So, yes. But I’m not saying she did. 

Q Right. And do you have any reason to 
believe that she is the kind of person who would do 
that sort of thing? 

A No, I look at her as very professional, 
and - 

Q When you were asked who in the office was 
particularly political or expressed dislike for the 
Clintons, you named Ed Noyes. But you didn’t name 
Jean Lewis. Is that because she didn’t say the sorts 
of things that Ed Noyes said? 

A She wasn’t near as outspoken politically as 
Ed Noyes was; there was never anything personal. It 
was strictly politics. It would have been — I could 
name the same amount of people that would be very 
vocal Democratically toward the Republican. 

Q So the comments coming from Jean Lewis 
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would be sort of ordinary political talk just like 
you might talk about sports or anything else, just 
within the -- 

A Yes. 

Q The normal bound of what people talk about 
in offices? 

A Yes, I would say so. 

Q You also said that you wouldn’t have had 
the guts to turn over documents to Leach or a 
Congressman, but I didn’t take you as being — as 
personally passing judgment on Ms. Lewis for doing 
that; is that right? 

A I said that I would not have the guts to do 
that. 

Q You might not do it yourself? 

A I would not do it myself. 

Q Can you imagine circumstances in which you 
might give a document of some sort to a member of 
Congress? 

A Only if - the only time, if something 
affected me or my family personally, would I pursue 
it at that stage. 
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Q But this is your personal view? 

A A hundred percent my personal view. 

Q And you are not here casting judgment upon 
Lewis’s decision to do that? 

A Absolutely not. 

Q Do you know what the documents were that 
she gave to Leach? 

A No, I do not. 

Q Do you really know why she did it? 

A She has never told me why, no. 

Q Do you know if these documents were 
confidential? 

A I don’t know what the documents were. So I 
could not answer that. 

Q In terms of how Jean Lewis got along with 
other people in the Kansas City office - Kansas City 
office, you said there were some people who liked 
her, some people who didn’t. Would you say that this 
was sort of par for the course in an office setting? 

Is there anything particularly unusual? 

A Well, I would have to say there’s more 
people that didn’t like her than that’s in the 
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average office place, because she is outspoken, 
she’s — she does her job the way she sees fit and if 
that steps on people’s toes, then it just does. 

Q This is as compared to the average person 
within an office, but I take it that you’ve worked in 
other offices, encountered similar situations, where, 
you know, just some -- people don’t get along and - 

A Yes, that’s correct. 

Q I mean do you find anything particularly 
out of the ordinary about Lewis’s relationship to 
some other people and the conflicts there? 

A Like I just said, I think the number of 
people that didn’t like her was greater in our office 
than in an average office. Or didn’t like what she 
did. I should clarify. 

Q You said that when you prepare a criminal 
referral you like to stick very much to the 
documents, and that you found — and short and 
sweet. But I take it there is no one way to prepare 
a criminal referral? 

A No, everybody will have their different 
style. 
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Q So if some people had more editorial 
comments than others, then you wouldn’t consider that 
improper? 

A I would not consider it improper. I 
just ~ it just does not fit the way I do things, and 
if it is personal editorial, I don’t think it should 
be in there. 

Q You also said that you thought the change 
in the policy with respect to the legal review by PLS 
was due to the sensitivities about the Madison 
referral, even if it wasn’t an attempt to obstruct 
it, but did I hear you right when you said it grew 
out of the sensitive nature of the Madison referrals 
themselves? 

A I said in my opinion I think the reason 
they reviewed them that way was due to the 
overcautiousness or concern due to the sensitive 
matter, yes. 

Q Because of Madison itself? 

A Yes. 

Q So for whatever reason, the change in 
policy was related and directly related to the 
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Madison referrals? 

A Well, I don’t know what it was directly 
related to. I said that’s my opinion as why. I 
don’t know what it was directly related to. They 
didn’t - 

Q How did you come to form this opinion? 

A Common sense. 

Q Just that the timing of it, for example? 

A The common sense of wanting to be real 
sure, wanting to cover all bases, when you are 
talking about a governor or whatever, that just 
stands to reason. 

Q Had there ever been, to your knowledge, a 
legal review, prior to submission, of referrals out 
of the Kansas City office before this one? 

A To my knowledge, prior to the Madison ones, 
we would mail off our referrals to the U.S. 

Attorney’s office, FBI and PLS the same day, they 
would all go. 

Q The same day, so therefore the review would 
not occur before submission? 

A Yes, that’s correct. 
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Q Are you aware of any other legal reviews 
occurring after these Madison referrals? Did the 
policy continue to be applied in the same way? 

A I can’t answer that. I don’t know. 

Q I think you told us that you wrote another 

referral on a different case after these Madison 
ones; is that right? 

A Yes, I did. 

Q Do you remember there being a legal review 
of — at all? 

A I cannot recall. I don’t know. 

MR. BARTOLOMUCCI: Mr. Knight, I think 
that’s all 1 have. 

MR. IVEY: I have a few more. I apologize 
for ping-pong here. 

BY MR. IVEY: 

Q You said that based on the number of 
referrals with respect to Madison, there might have 
been more wrongdoing at Madison than at other 
institutions? 

A Based on the size of the institution and 
the number of referrals that resulted, it appears 
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that there was more on a size basis. If I understood 
his question. 

Q Let me see if I follow you. Are you saying 
because — in comparison with institutions that are 
small like Madison, or are you saying because Madison 
is a small institution? 

A No, I am saying on a dollar per dollar 
basis, the size of the institution, versus all other 
institutions, the number of referrals are greater in 
Madison than they are on the others. 

Q Okay. So for an institution that lost I 
think it was $67 million, which is what Madison lost, 
there were a lot of referrals for an institution that 
size; that’s what you are saying? 

A Yes. 

Q But for institutions that were - we 
already discussed that there were countless 
institutions that were much larger than that, and 
lost much more than $67 million; is that a fair 
statement? 

A Yes. 

Q Is it fair to say that you’re not sure how 
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many referrals came out of a lot of the larger 
institutions that failed? 

A I don’t know now. I did have that 
information when I worked in that area. 

Q Are you aware of people within some of 
these large financial institutions that failed being 
prosecuted by the Justice Department, and four, five, 
six instances of criminal litigation in different 
states? 

A I am not sure I understand your question. 

Q Are you aware of situations where 
individuals were prosecuted by the Justice Department 
in different types of litigation? 

A Yes. 

Q Different states? 

A Yes. 

Q Are you aware of large financial 
institutions that have massive fraud going on? 

A Yes. 

Q Are you aware of financial institutions 
that as a result of this massive fraud lost more 
money than Madison did? 


Q Let me show you this list here. I am 
afraid there is no Bates stamp number, but there is 
an ID number, I guess, for the file, and at the 
bottom it is S/AT 0043 and S/AT 0044. And to put it 
in English, it is a memorandum from Randall Walton, 
criminal coordinator for investigations, to Richard 
Iorio and Michael R. Van Vaulkenberg, dated May 22, 
1992. And it says "priority listing of 
institutions." 

Let’s flip to the second page and it says 
in this paragraph "the criminal investigations on the 
following institutions has been partially completed 
and some criminal referrals have been filed. The 
criminal referrals that have been filed are being 
investigated by other prosecutive and investigative 
agencies, and these institutions are considered 
active and are on the attached schedule for 
completion of the criminal investigation." 

Now there is a list of 10 under that 
paragraph, one of which is Madison Guaranty. You 
recognize any of these ether nine institutions? 
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Q Which ones do you recognize? 

A Well, I — I have heard of all of them. 

Q Are you familiar with the amounts of money 
that any of them lost? 

A No, I am not. 

Q Take Savers Federal, for example? 

A No, I am not. None of those were in my 
states, these are all Oklahoma and Arkansas 
institutions. 

Q So is it fair to say you are not sure about 
the amount of losses with respect to those other nine 
institutions listed with Madison? 

A Yes, I am not familiar. 

Q Okay. Let me ask you about the amount of 
time you were spending on investigations other than 
Madison. 

Now, as I hear you describe it, it sounds 
like you were doing your active investigative work on 
Madison, and you were doing sort of maintenance work 
on the other ones. If there was information 
requested you would get it, if a brush Fire came up 
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you would deal with it, but your active investigation 
time was spent on Madison? 

A That’s correct. 

Q So you — were you doing any active 
investigative work on anything other than Madison 
during that period? 

A No, 1 wasn’t. 

Q Now, with respect to the amount of time you 
spent on Madison, I guess you were asked if that 
amount of time was excessive or ill spent. But is it 
fair to say that any investigative agency, like RTC, 
has a limited amount of resources? 

A We would have a limited amount of 
resources. 

Q There is only a certain number of 
investigators to work on a limited amount of cases? 

A That’s correct. 

Q And in trying to determine which 
investigations you should work on, is it also fair to 
say or would you think that the people who decide 
what investigations will be conducted look at things 
like the size of the loss of an institution, the 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2649 


127 

amount of fraud committed in an institution, 
possibility for civil recovery from an institution, 
those types of factors? 

A All those things should be factors. 

Q Okay. So, in other words, in order to 
determine whether the time was best spent on Madison, 
as opposed to some other institution, you have to 
know what was going on in these other institutions on 
the sheet that we just talked about a moment ago? 

A Yes. 

Q Now, with respect to the PLS legal review, 
are you aware of any circumstances on other referrals 
that were discussed in the PLS legal review with 
respect to the Madison referrals or other referrals, 
where the lawyers were not sure that all the 
essential elements of a crime had been established, 
or even addressed in a referral? 

A No. Pm only familiar with the ones that I 
did. That’s the only ones I reviewed. 

Q Would you say it is a reasonable concern 
that should be raised by someone reviewing a referral 
that’s — before it goes out? 
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A If someone reviewing it has some questions, 
then it is a legitimate concern. 

Q So, for example, if a referral alleges 
possible fraud, but there’s no evidence of intent 
that is presented whatsoever within the referral, 
would you think that that’s a concern that the legal 
review people should point out? 

A Yes. 

Q Would you have a concern about, yourself, 
sending out a referral that alleges fraud, for 
example, but doesn’t address intent in any way 
whatsoever? 

A No — I would have a personal problem with 
that. 

Q Why is that? 

A Well, if I am not convinced of it myself I 
don’t know how I expect anybody else to be, so I 
would have to prove it to myself or at least have a 
reasonable doubt or a reasonable concern that this 
did happen. I would have to have something other 
than I don’t -- it just doesn’t look right. 

Q Now, with respect to the delay that was 
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caused by the PLS review, shipping the referrals out, 
you testified a moment ago that you thought some 
people might have thought it was a stalling tactic; 
is that — 

A That’s my opinion, yes. 

Q Did you think that it was a stalling 
tactic? Did you have any evidence that this was an 
attempt to stall? 

A No. 

Q Now you were also asked about leaks. 

A I’m sorry. About what? 

Q Leaks. I believe counsel asked you if 
Ms. Lewis was the kind of person who would do that 
kind of thing. Do you recall that question? 

A Yes. I recall the question. 

Q You said ~ putting her character aside, 
this is not an attempt to impeach her character with 
this question. Would it be fair to say that if 
Ms. Lewis provided documents to Congressman Leach 
that were confidential, then that would be a leak; is 
that a fair statement? 

A I would - it would be considered the same, 
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in my opinion. 

Q So whether she is a good person or not, she 
would have provided confidential information without 
permission? 

A I don’t know what the documents were that 
was provided. That’s assuming they’re confidential 
documents. 

Q Let’s assume they were. 

A Assuming they were confidential that would 
be a leak, yes. 

Q You also mentioned that there were people 
that didn’t like her, or what she did, I think was 
your language. 

And I just wanted to clarify for the 
record, by that, did you mean going to Congressman 
Leach? 

A That’s exactly what I meant. 

Q Did you mean anything else by that at all? 

A No, I’m — I really don’t know whether they 
don’t like her. I think it is mostly what she has 
done they don’t like. 

Q I just wanted to make sure the record was 
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clear as to the source of that dislike. 

Last question for now. When you submitted 
the referral to PLS, did you have a chance to see it 
after PLS had reviewed it? 

A I don’t recall when we called — when all 
investigators got together to sign these referrals. 

I don’t recall if that was before or after the 
review. 

Q Did there come a time, though, when you saw 
it, your referral again? 

Let me put it this way: Do you know if PLS 
changed anything in your referral, any language in 
your referral, any charges, any number, anything at 
all? 

A Nothing was changed. 

Q So, regardless of what they did, your 
referral as you wrote it went out as you wrote it; is 
that fair to say? 

A Yes. 

MR. IVEY: That’s all for me. 

MR. BARTOLOMUCCI: I have three categories 
of questions which I don’t think will take very 
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long. 

EXAMINATION 

BY MR. BARTOLOMUCCI: 

Q With respect to that May 22, 1992 priority 
listing, the memo that you just looked at, I don’t 
know if you need to see it again, but wasn’t Madison 
on that list? 

A It was on the list, yes. 

Q Does that list, as you recall, rank in 
order, this is the one we have to do first and this 
one last, or they are just sort of lumped together, 
aren’t they? 

A This is the first time I have ever seen 
this, but it appears like these here, ’’the following 
institutions have been previously investigated for 
criminal activity and unless something unforeseen 
surfaces they are closed." 

I can just read this to you, but yes, they 
are ranking them. 

Q Madison is listed along with several other 
thrifts in that memo; right? 

A Yes, in the partially completed section. 
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Q And it’s listed in the same area as the 
thrifts to which counsel was drawing your attention? 

A Yes. 

Q Around in that particular grouping, there 
is no effort made to say this one is worse than that 
one? 

A No. 

Q So all those are treated as in the same 
category of priority? 

A Yes. 

Q And if this memo is in May of 1992, and I 
believe it was dated May 27, 1992, that’s before you 
did, and the Madison team did the bulk of your 
investigatory work in ’93; isn’t that right? 

A That’s correct. 

Q So this memo could not have been composed 
with knowledge of what your investigation would turn 
up? 

A No, it couldn’t have. 

Q Moving now to the legal review of the 
criminal referrals, I’m correct, aren’t I, that a 
legal — a criminal referral is not intended to lay 
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out every piece of evidence which you would need to 
submit to a jury to gain a criminal conviction? 

A No, they are not trial ready. 

Q In fact they are not even intended to be as 
detailed as an indictment, which would have to list 
every single element of the crime and all the 
particular facts? 

A That’s correct. 

Q In fact, the purpose of a criminal referral 
is to let law enforcement officials know the 
reasonable suspicion of criminal activity is afoot? 

A Yes. 

Q With respect to, say, questions of intent, 
it might well be possible to raise a reasonable 
suspicion of criminal activity in a referral without 
discussing intent? 

A Yes, it could be there, but intent is — is 
an important part. 

Q Sure. As you described your work to me, 
you don’t or you didn’t go and interview people when 
you were working on your referrals; isn’t that right? 

A That’s correct. 
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Q So you weren’t going to be eliciting 
statements from people about, you know, what this 
person thought or what that person thought? 

A No. 

Q So, intent, if any, you would glean from 
the documents themselves; is that right? 

A I would, yes. 

Q And that in many cases you can conclude, 
well, someone must have known from these documents 
something. You can for certain things conclude, 
well, they must have known this, given what these 
documents show? 

A We have to assume certain things. 

Q The last thing I want to ask you about, do 
you think that — I am asking hypothetically here. 

Is there a difference in your mind between giving 
confidential information to a newspaper person and 
not telling anyone that you are doing that, you know, 
that classic leak of information to the press, on the 
one hand, and turning over documents to a national 
representative, Senator, member of Congress, in an 
attempt to focus public attention on a particular — 
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what you perceive to be a problem? 

A That’s the same thing in my opinion. 

Q You don’t see any difference between — 

A Not in this instance. 

Q Do you think there is — 

A Because the outcome is the same. 

Q I am not talking about any particular 
instance. I mean I am just asking in your mind can 
you see a difference between, say, whistle-blowing 
and leaking? 

A This isn’t whistle-blowing in my opinion. 

Q I am not asking about this particular 
case. 

A I see a difference between whistle-blowing 
and this, yes, I do. 

Q I am not asking with reference to this 
particular case or any particular case, but you would 
agree that there is a difference between 
whistle-blowing, that is letting a higher authority 
know of suspected wrongdoing, what I am calling 
whistle-blowing, and the classic leak of information 
to the press? 
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A I see a difference. 

MR. BARTOLOMUCCI: That’s my last question 

to you. 

MR. IVEY : Could you repeat the last 
question and the answer. 

(The reporter read the record as requested.) 

EXAMINATION 

BY MR. IVEY: 

Q Could you clarify that a little for me. 

Maybe it would be clearer if you would talk about 
this particular case. Did you think that Ms. Lewis 
going to Congressman Leach was a whistle-blowing 
situation? 

A No, I do not. 

Q So the hypothetical he just asked you has 
nothing to do with the Lewis scenario? 

A No, because he said not to apply it to this 
case. 

EXAMINATION 

BY MR. BARTOLOMUCCI: 

Q But you told me that you didn’t know what 
she gave to Congressman Leach, whether the documents 
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were confidential, or why she did it; is that right? 

A I told you that, but I also know the 
outcome of the referrals, and they do not, in my 
estimation, equal whistle-blowing. None of these 
people are our supervisors or government employees, 
that -- on the referrals, so that would not be 
whistle-blowing; that would be criminal. 

Q In your opinion, based upon what you know, 
you wouldn’t consider that whistle-blowing? 

A No, I would not. 

Q But again that’s based upon the limited 
knowledge that you have of it? 

A Yes. 

MR. BARTOLOMUCCI: No further questions. 

(Whereupon, at 7:25 p.m., the deposition 
was concluded.) 
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1 PROCEEDINGS 

2 (McDowell Exhibits 1 and 2 identified.) 

3 Whereupon, 

4 GERALD MC DOWELL 

5 was called as a witness and, having first been duly 

6 sworn, was examined and testified as follows: 

7 EXAMINATION 

8 BY MR. GICALE: 

9 Q State your name for the record. 

10 A Gerald McDowell. 

11 
12 

13 Q Your present business address? 

14 A Room 10100, Bond Building, 1400 New York 

15 Avenue, Washington, D.C. 

16 Q And what is your business phone number? 

17 A 202-616-0430. 

18 Q And what is your present position with the 

19 Department of Justice? 

20 A I am the chief of the asset forfeiture and 

21 money laundering section. 

22 Q And how long have you been in that 


1 position? 

2 A Since Monday, and prior to that, if I can 

3 anticipate your question. 

4 Q Go ahead. 

5 A I was the director of the asset forfeiture 

6 office, since October 3rd, 1994. 

7 Q Where were you prior to being the director 

8 of the asset forfeiture office? 

9 A For two and a half years, I was the chief 

10 of the fraud section of the Department of Justice. 

1 1 Q What dates would that have been from? 

12 A March 1992 until October 3, 1994. 

13 Q Now, in your — strike that. 

14 Mr. McDowell, this deposition is being 

15 conducted pursuant to Senate Resolution 120. The 

16 resolution establishes a special committee 

17 administered by the Senate Banking Committee to 

18 conduct an investigation involving Whitewater 

19 Development Corporation, Madison Guaranty Savings & 

20 Loan Association, Capital Management Services Inc., 

21 the Arkansas Development Finance Authority, and other 

22 related matters. 
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5 

Section (l)(b)(2)(c) of Senate Resolution 
120 authorizes investigation and public hearings into 
whether the Department of Justice has improperly 
handled RTC criminal referrals relating to Madison 
Guaranty Savings & Loan Association or Whitewater 
Development Corporation. This will be the focus of 
today’s deposition. 

You were requested to testify on October 
5th, 1995. This deposition is being taken in advance 
of public hearings that may be held later, in October 
or November of this year. It is possible you may 
testify at these hearings. 

We will ask you a series of questions. You 
are testifying under oath. If you don’t understand a 
question, let us know and we will rephrase it. 

The stenographer will prepare a record of 
questions and answers. The deposition will be 
treated as committee confidential until the 
commencement of the hearings. Prior to the hearings 
you will receive a letter from the committee telling 
you that you may come to the Senate to review the 
transcript of your deposition. And you may make 

6 

notes of any corrections of transcription on an 
errata sheet. 

If you are called to testify in a public 
hearing, you will be permitted to have a copy of your 
deposition transcript four days in advance of your 
testimony. You may be represented by counsel. 

Objections to the form of questions will be noted for 
the record. Counsel may object on grounds of 
privilege or relevance. The committee chairman may 
rule on objections where the witness refuses to 
answer a question. 

Do you understand that? 

A Yes. 

Q Mr. McDowell, when you were chief of the 
fraud section between March of 1992 and October 3rd, 
1994, you were supervising Allen Carver at that time; 
correct? 

A That’s right. 

Q He was your principal deputy? 

A That’s correct. 

Q And Mr. Arterberry, you supervised him as 
well? 


2661 


7 

1 A That’s right. He was one of the deputy 

2 chiefs of the fraud section. 

3 Q So he was a deputy to Mr. Carver? 

4 A No, he was a deputy to me, and of all of my 

5 deputies, Allen was the principal deputy. 

6 Q Now, are you aware of the committee’s 

7 document request to the Department of Justice dated 

8 August 25, 1995? 

9 A I know that there have been numerous 

10 document requests from the House and the Senate. And 

1 1 I assume there was one but I don’t think I’ve — if I 

12 have focused on it, I can’t think of it now. 

13 Q Pursuant to these various requests, have 

14 you searched for responsive documents, notes, reports 

15 and memorandum? 

16 A Yes, right. 

17 Q Have all the responsive documents that you 

1 8 are aware of been produced? 

19 A That’s correct. 

20 Q Did you speak to anyone, other than counsel 

21 from the Justice Department, prior to your deposition 

22 today, with respect to the substance of your 

8 

1 testimony? 

2 A The substance of my testimony, no, but the 

3 committee’s inquiry, yes. 

4 Q What do you mean by that? 

5 A I didn’t tell people what I was going to 

6 talk about, but I talked to people who had been 

7 witnesses before the committee, just to find out what 

8 the committee was doing. 

9 Q What the questions were that were asked? 

10 A Not so much - not what the questions — 

1 1 who was the questioner, how long did it take, what 

12 did they go into, what was it like. 

13 Q Who did you have these discussions with? 

14 A Carver, Don Mackay, and Joe Gangloff. 

15 Q When did you have these discussions with 

16 Carver and Mackay? 

17 A Yesterday. 

18 Q When did you have the conversations with 

19 Gangloff? 

20 A Yesterday morning. 

21 Q Gangloff is in a different section than 

22 your own; correct? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2662 


9 

A That’s right. 

Q Public integrity? 

A Deputy chief of the public integrity. 

Q Did you meet to discuss this? 

A We met. There was a fire drill in the Bond 
Building yesterday and we all had to gather on the 
street, and it was - one, we all know one another, 
and two, we are all undergoing a common experience. 

So Carver and 1 left the building together, and ran 
into Gangloff and we discussed it. 

Q Okay. Did Carver talk to you about the 
questions that he was asked? 

A I think he generally went through the 
questions. We didn’t spend a lot of detail on what 
questions. What I wanted to know was what it was 
like, how long it took, that kind of thing. 

Q What about Mr. Gangloff? 

A Gangloff volunteered a few things; I don’t 
know — 

Q Like what? 

A He was kidding. He said something to the 
effect that, he was asked if he would review his 

10 

House transcript and he indicated he didn’t plan on 
doing it unless someone told him to. 

And that kinds of thing. 1 am not too sure 
whether he was kidding or not, but - 

Q Anything else Mr. Gangloff said to you? 

A Well, it was more than — we talked more 
than that, but that’s the one thing that stuck out in 
my mind, because he is generally not a frivolous guy 
so I couldn’t tell whether he was pulling my leg, or 
whether he actually said that, but that’s what he 
told me. 

Q He said he had not reviewed the House 
transcript? 

A No, that he didn’t plan to correct it. 

Q What about with respect to Mr. Mackay, did 
you have discussions with him? 

A Right. Carver and I were coming back from 
a reception over at Treasury’s executive office of 
asset forfeiture, and Mackay was out on the street — 
he is a smoker and he tends to have to leave the 
building every once in a while. And we met him and 
Jim Nixon coming back. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2663 


11 

Q Did you discuss the questions or his 
answers yesterday with him? 

A I can’t say that we didn’t discuss it but 
it was more like how long did it take. Carver seemed 
to be here for an awfully long time, and I wanted to 
know, was it the same with Mackay, just to plan out 
my day and generally commiserated about the 
experience. 

But I don’t recall any specific questions. 

You know, Don said that somebody had told him - and 
maybe it was the — the warning that you just gave 
me, but he said that there was an indication that he 
would have to go back for open hearings, which I 
mean, frankly, we — that was a little surprising. 

Q Any other discussions you recall with 
either Carver, Mackay or Gangloff about the substance 
of the depositions? 

A Well, with Carver I had met and talked to 
him about it yesterday. I mean when the fire drill 
came, we were meeting. 

Q So you did -- had some extensive 

discussions about the substance of his deposition? 

12 

A Yes. It was definitely about the 
deposition. The substance is — 

Q What was it? 

A I wanted to know, in as much detail as 
possible, how long it took, what were the questions 
like, what was the proceeding like. We had both gone 
through the House one and I think we had the same 
questioner. 

Q Okay, but did he - 

MR. BEN-VENISTE: Can I interpose a 
question about the relevance of all of this. Are you 
suggesting that it is somehow improper for people to 
discuss their testimony before this committee? 

Nobody is under any injunction not to discuss it. 

MR. GICALE: I think it is relevant in 
terms of the way people give testimony and if people 
are consulting with each other before they come in to 
testify, that may have an impact of the testimony as 
each of them as they come forward. So I think it is 
relevant to get into what they know about the other 
person who has come before this committee. 

MR. BEN-VENISTE: This takes on the aspect 
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of the Versailles hall of mirrors. You start with 
something that is difficult to understand the 
relevance of, and then you go into why people discuss 
their testimony about that thing about which there is 
little relevance to start with. So if we just going 
to spend our time doing this, you know, we are 15 
minutes into this deposition and we haven’t gotten to 
any of the substance of what this witness can 
provide. 

MR. GICALE: I note your objection, I note 
your concern and I intend to move along. But I do 
believe it is relevant when witnesses consult with 
each other before they come in here to testify and I 
think it impacts on what their testimony ultimately 
may be. And I think that that’s a concern that’s 
relevant, whether it is this proceeding or any other 
proceeding. 

BY MR. GICALE: 

Q What matters of substance did you talk 
about with Mr. Carver with respect to his deposition? 

A I think the only sustained matter of 
substance that we talked about was that he had 

14 

prepared a chronology that he thought was useful in 
his testimony, and I said can I have a copy and he 
gave me a copy of it. 

Q So you had the benefit of that this morning 
before you came in, his chronology? 

A I had the benefit of it last night. I 
didn’t read it this morning. 

Q Anything else of substance that you 
discussed with Mr. Carver? 

A Not that I can remember. I mean we went 
through basically those subjects of what it was like 
and why did it take so long, and this and that. Then 
the fire drill came and we went downstairs, and ran 
into Gangloff, and the topic was on our minds, and 
then later in the day, talking to Mackay, and Nixon 
on the street, similarly, it was a common topic. But 
I don’t think we went deeply into any particular 
matter. 

Q Now, with respect to the chronology, did 
you go through it item by item with Mr. Carver 
yesterday? 

A No. After he gave it to me, when I had a 
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chance last night to go over my testimony in full and 
to look at the chronology, I read it. 

Q Did you have a conversation with anyone 
else who has testified before this committee about 
the substance of their testimony? 

A About the substance, no. I don’t know all 
who has testified, but those are the people that I 
have talked to. 

Q I am going to show you what’s marked for 
identification as ~ it is an exhibit, Exhibit Number 
1. This is a copy of your deposition before the 
Committee on Banking and Financial Services, U.S. 

House of Representatives, in the matter of Madison 
Guaranty Savings & Loan, and the date is September 
15, 1995. 

Have you had — you testified before that 
committee on that date; is that correct? 

A Yes. 

Q Under oath? 

A Right. 

Q And have you had an opportunity to review 
your testimony -- 

16 

A Yes. 

Q — before that committee on that date? 

A Yes, I looked at it yesterday. 

Q And, after -- is your testimony that day, 
after reviewing it, a true and accurate reflection of 
your testimony of that day? 

A I know there are a number of relatively 
minor corrections, that I’ll — when I get a chance, 

I will make. I made notes on my copy. 

Q Other than those minor -- 

A One was of substance. They left a "not" 
out which changed the meaning but the context was 
pretty clear what I meant, but - 

Q The "not," if that’s significant, what page 
are you referring to? 

A If I had known, I would have brought my 
copy. But it’s — 

MR. GICALE: Off the record. 

(Discussion off the record.) 

MR. GICALE: Back on the record. 

BY MR. GICALE: 

Q Mr. McDowell, apparently you have indicated 
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that you will be submitting an errata sheet with 
respect to this deposition? 

A That’s my plan, yes. 

Q I would request then when you do submit 
that, that we receive a copy of that errata sheet so 
that we can mark it as Exhibit Number 2, pursuant to 
this deposition. 

MR. SGRO: You will receive a copy when it 
is completed. 

MR. GICALE: Do you have any idea how long 
before that is submitted? 

MR. SGRO: It has to be submitted to the 
House 30 days from our receipt; 10 days have probably 
passed already, so within the next two weeks, you 
should receive it. 

BY MR. GICALE: 

Q Mr. McDowell, you were asked a number of 
questions in that House deposition with respect to 
the MacDougall memorandum, the Mark MacDougall 
memorandum — 

A Right. 

Q ~ the recusal of Paula Casey and a number 

18 

of other matters. I would just like to focus on a 
few of those matters or a few documents related to 
those matters. 

First I will show you what’s marked for 
identification — now, the second page of this is 
marked Bates number 004451, and the only number I 
have on the front page is GEM 34. And it is a 
redacted document from Department of Justice, and I 
don’t have a date. 

Richard, if you want to take a quick 

glance. 

MR. BEN-VENISTE: Off the record. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Mr. McDowell, directing your attention to 
that exhibit, in particular the second page and this 
is 004451, are those your notes? 

A The first page looks like my handwriting. 

The second page, I don’t think so. 

Q Do you know what these notes are 
relating - are related to? 

A Well, the first page, they were kind of 
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self-explanatory Paula Casey should recuse on Clinton 
allegations. 

The second page, to the extent I can read 
it, "preelection referral re:," then I can’t make it 
out. 

Q Would those words be check kiting? 

A Well, I can see kiting, after the slash but 
I don’t know what the first part is. But I don’t 
know of any other kiting besides check kiting so it 
must be. "USA - not going to pursue" -- oh, "just 
BS," and I don’t know what the next word is, and then 
it looks like "recusal." I don’t think that’s my 
writing. For one thing, I can’t read it. 

Q So the first page of this set is your 
writing? 

A Right. 

Q And the second page? 

A And the stuff on the upper comer, that’s 
my handwriting. 

Q The notes, your initials, there up in the 
comer? 

A Yes, but the — 

20 

Q Second page is not your writing? 

A No. 

Q Do you know — 

A I don’t recognize it either. 

Q Do you recall anybody saying to you that 
the U.S. Attorney in Little Rock, Paula Casey, was 
not going to pursue this, and that the matter was 
just BS? 

MR. BEN-VENISTE: I think you have added 
something that is not in the document, that the U.S. 

Attorney was Paula Casey. 

BY MR. GICALE: 

Q Well ~ 

A I have no recollection of this, or any 
discussion, or any of it. 

Q Do you recall having a conversation with 
Paula Casey or being told that Paula Casey was not 
going to pursue the criminal referral C004 because 
she thought it was just BS? 

A The only dealings I had with Paula Casey 
all surrounded the Hale matter, not the previous 
referrals. So I don’t recall her ever saying that, 
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about ~ is it C004? 

Q The first criminal referral that came to 
the Department of Justice in September and October of 
1992. 

A Right. 

MR. SGRO: At this point, I think it is 
significant to note the document simply says USA and 
being there is no date, we don’t know whether it 
could be Chuck Banks, Richard Pettus or Paula Casey. 

MR. GICALE: Of course, that’s why — 

MR. SGRO: It shouldn’t be tied to this 
document, that’s my only point, the question. 

MR. GICALE: I mean it’s a document with 
his notes. I am just asking him a question. 

MR. SGRO: That’s fine. I just wanted to 

clarify. 

MR. GICALE: I understand. 

BY MR. GICALE: 

Q You can’t recall anyone in your section 
telling you that Paula Casey believed that that 
criminal referral was BS? 

A No, in those words or even discussing it. 

22 

The only discussions, you know, that I can recall 
about Paula Casey and the old referral have come up 
since these hearings have started. I don’t remember 
discussing it back at that time. 

Q Next I am going to show you what is marked 
for identification — and the only identification 
number I have on this GEM 000302. This is apparently 
an E-mail message from you, dated October 12, 1993, 

2:39 p.m., subject the Hale case. 

MR. SGRO: Off the record. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Now, this is your E-mail message; correct? 

A Right. 

Q Do you know who this message went to, or 
was it just a message to yourself? 

A No, I am sure it wasn’t a message to 
myself, but who it was to, I don’t know. 

Q Now, in this message, you describe a 
conversation you had with the first assistant U.S. 

Attorney, Michael Johnson, from Little Rock; is that 
correct? 
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A Right. 

Q And directing your attention to the middle 
of the second paragraph, the sentence — the 10th 
line starting with the words "here what they need," 
those words, do you see that sentence? 

A Yes, right. 

Q And the sentence "here what they need is 
the underlying documents." And then it goes on to 
say also, "the previous RTC referral last year in 
this matter from the same RTC local lawyer was of 
dubious value and through highly speculative 
conclusions essentially you have a nearly useless 
tail wagging a valuable document dog." 

Do you know — now, was that a verbatim 
conversation with Johnson or was that your summary of 
what he had been saying? 

A I don’t think this is at all verbatim. I 
think I was just trying to get down the gist of what 
we talked about. 

Q And what did he say to you with respect to 
the referral and the documents that supported it? 

A Beyond this document here, I don’t have any 

24 

memory of his exact words. I guess the point of 
doing it was to keep some sort of record of what he 
said. 

Q This was a — 

A Mostly what I remember about this period 
was the local U.S. Attorney’s Office and the FBI were 
very frustrated because they couldn’t get the 
evidence from the RTC, and they couldn’t do anything 
until they got it. And I think this was his 
complaining to me about it. But, his exact words, I 
don’t know how important they were. I mean I didn’t 
purport to quote him. 

Q But in any event, he felt there was — he 
felt there was some importance, and it appears that 
you agreed to obtain the documents that supported 
this referral to pursue the investigation; correct? 

A Right. 

Q May I have that back? 

A Sure. 

Q Do you know, ultimately, did they obtain 
those documents? 

A I think they did. 
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Q Next I will show you what is marked for 
identification as Bates number 0051 and I believe it 
is 32, and this is a memo dated 12/7 and the year 
is — seems obliterated, but it — but it is stamped 
received by you on 12/10/93. It is from David 
Margolis, associate deputy Attorney General? 

A Right. 

Q Do you recall this routing and transmittal 
slip? 

A Mostly because I have seen these documents, 
but — 

Q Mr. Keeney’s name is on the first line; 
correct? 

A Right. 

Q And then yours, in different writing, 
appears, is on the third line? 

A That’s right. Right. 

Q Do you know why Mr. Margolis — first of 
all, was this directed to you and Mr. Keeney or just 
Mr. Keeney and you were given a copy? 

A It looks to me like Mr. Keeney’s name is in 
David Margolis’s handwriting and my name is 

26 

Mr. Keeney’s writing. 

Q Did Mr. Keeney discuss this routing and 
transmittal slip? 

A I doubt it. But if we did, I don’t have 
any independent memory of it. I think I responded to 
the question. 

Q In it he states "I know that the recusal 
has been orally approved. Are the reasons stated in 
Tony’s memo the ones upon which the decision was 
made?" Now, the Tony he is referring to is Tony 
Moscato; correct? 

A Right. 

Q Now, he was attempting to ascertain whether 
or not the decisions in Paula Casey’s recusal memo 
were the correct reasons, or were all the reasons? 

A From looking at the note, yes. 

Q As a result of this note, did you have some 
further discussion with anyone with respect to what 
the reasons were for Mr. - Ms. Casey’s recusal? 

A From looking at my response, it looked like 
I relied on my own memory and sent a response back. 

Q What was your response? 
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A I thought that her - well, I don’t think 
Moscato’s memo -- if you have a copy of both my 
response and his memo, it would help me here -- but I 
don’t think — Moscato went into detail and her 
letter was very general, didn’t — had almost no 
detail. And I thought that the only reasons that I 
heard from her, at the meeting that we had attended 
in the deputy’s office. 

Q No, that was the November 3, 1993 meeting? 

A Whatever the date was, where we had a 
meeting in the deputy’s office. I think there was 
only one, were not the same. And like any process 
the people go through, there are a lot of reasons and 
there was -- I think that’s probably ~ I am 
speculating here why Margolis asked the question. 

Moscato’s recollection and his note to the 
deputy’s office was different than her letter, and 
David wanted to know what the — what the reasons 
were upon which the decision was made. 

I think my recollection is memorialized and 
my response was that there were other reasons as 
well. I mean she focused on her relationship with 
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Governor Tucker, I think Moscato’s memo mentioned the 
Clintons. It is probably a combination of all of it, 
plus a public perception. 

In any event, nobody ever came back to me 
to amplify it from my answers so there the matter 
ended. 

Q Was Margolis at the November 3rd meeting? 

A I don’t believe he was, no. 

Q You were though? 

A I was there. 

Q So the reasons why discussed for her 
recusal in that meeting were indeed different from 
the memo, a copy of which came to you for her 
recusal; correct? 

A Her letter. 

Q Her letter? 

A Well, her letter was very vague and 
general. It didn’t go into great detail although it 
probably was accurate. I mean there was a number of 
reasons why she could have recused, and probably I 
think she mentioned public perception. That was - 
that was probably as good a summation of it as any. 
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Q Okay. 

A But it was a very general statement. There 
was no detail in it. 

Q At the November 3 meeting, did she discuss 
her relationship with the Clintons? 

A Only to the extent — I think there was 
certainly an assumption on my part — I don’t know 
how many other people shared it — since I didn’t 
know her, that she must be close to the Clintons 
because she is the U.S. Attorney in Arkansas. But at 
some point I remember she made kind of an ironic 
comment that she actually knew the governor, Tucker, 
and not -- much better than the Clintons. But in any 
event, I thought it was all kind of beside the point 
because the public perception of whoever she knew 
would justify her recusal. 

Q So did she indicate at this meeting that 
she was good friends with the governor and the staff, 
the governor of Arkansas — 

A I don’t think she ever mentioned the 
staff. I think she said she knew the governor and 
his wife or she and her husband — there was some 
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kind of a relationship there. 

Q Did she also indicate to you that she — 

A She wasn’t really talking to me but I was 
at the meeting. 

Q Did she also indicate to the people at the 
meeting that one of the subjects of the 
investigation, Seth Ward, was a boyfriend of her best 
friend and a frequent house guest? 

A I don’t remember that discussion at all. 

Q Do you ever remember receiving that piece 
of information from the FBI or any of the -- 

A No. 

Q — individuals working on the case in your 
section? 

A This is the first that I can recall ever 
hearing it, but I don’t know that it had anything to 
it. I think she should have recused. And if that 
was true, that was just one more reason that made it 
a good recusal. 

Q When did you first believe she should have 
recused herself? 

A I don’t remember the first time, but it was 
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1 probably ~ this was an easily foreseeable event, I 

2 think, once you learned about it, it was not too hard 

3 to foresee that she should recuse. 

4 Q Well, there were discussions -- 

5 A Although I may have been wrong in my 

6 reasons because I just made an assumption — like I 

7 say, assumption is the mother of all mistakes -- but 

8 I just made an assumption that the Clinton U.S. 

9 Attorney, if there was any kind of a connection, 

10 would have a good reason to recuse. 

1 1 Q Were there any discussions about her 

12 recusal in September of ’93? 

13 A lam sure there were. 

14 Q That you were party to? 

15 A Oh, that’s what I am talking about. I am 

16 sure there were but I don’t — I don’t remember to 

17 whom, and probably between those of us who were 

18 thinking about this. 

19 Q And did you believe at that time, in 

20 September of 1993, that she should recuse herself? 

21 A 1 thought that she would, and should. I 

22 didn’t think there would be anything wrong in it. 1 
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1 thought that would be the appropriate thing. 

2 Q Do you know why she delayed from September 

3 of ’93 to November of ’93 to recuse herself? 

4 A No, I am not privy to that. All I know is 

5 what she said at the meeting in the deputy’s office. 

6 Q Which was what? 

7 A That she could — this is a very 

8 understandable and human reaction — that she could 

9 handle this professionally, she was a good lawyer, 

10 her staff could handle it and I don’t think there was 

1 1 any dispute about that, that they could handle it. 

12 The real issue was whether or not she 

13 should handle it, not whether she could. And I think 

14 that’s, in my experience, a fairly typical reaction 

15 from U.S. Attorneys, especially a brand new one who 

16 has no — who has never confronted anything like this 

17 before. And it would be complete speculation, but I 

1 8 would have to imagine that it took her some time to 

19 come to that realization, that that was the right 

20 thing to do. 

21 Q Are you aware of any pressure she was 

22 receiving to stay on the case from anyone? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2674 


Q Do you know whether or not she stated that 
she had a close friendship with Steven Smith, on this 
recusal issue? 

A Refresh my memory, who Steven Smith is. 

Q Was Steven Smith mentioned as an individual 
that might either be a witness or potential target of 
these investigations? 

A The name doesn’t ring any bells. My only 
recollection of who she talked about was the 
governor. And that was something I hadn’t known 
before or focused on and that’s what I remember. 

Q Do you know whether or not Mr. Keeney 
indicated that he felt that she should recuse herself 
from this case in September of 1993? 

A I would have to guess, since I don’t 
remember anybody saying that she shouldn’t recuse, 
that Keeney felt that - wait a minute, I believe he 
did feel that way -- 

MR. BEN-VENISTE: In September of ’93 was 
part of that question. 

THE WITNESS: That period of time, you 
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know, I can remember a lot of things but whether it 
was September or October or November, I remember in 
the House testimony, when the -- what’s his — Clark, 
the questioner pointed out that Joanne Harris didn’t 
come in till November. I was really shocked because 
I thought it was much earlier, but obviously it 
wasn’t. A lot of the stuff tends to blend together, 
especially when you are dealing with it over a period 
of time and there was no particular significance to 
the dates. 

But during that period of time, I would say 
from the first time we focused on it to - till she 
recused, I don’t remember anybody saying she 
shouldn’t recuse. And to the extent we discussed it 
at all, it was kind of a conclusion that she should 
recuse. 

MR. GICALE: Can you mark this as an 
exhibit, please. 

(McDowell Exhibit 3 identified.) 

MR. GICALE: For the record, we have just 
marked a document as Exhibit Number 3. We have 
previously indicated that Exhibit Number 2 will be 
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the copy of Mr. McDowell’s errata sheet when that is 
submitted to the committee. 

BY MR. GICALE: 

Q Do you recall in December of 1993 that 
Mr. Carver had engaged in some negotiations with 
Mr. Kendall about the production of documents from 
Mr. and Mrs. Clinton? 

A Generally, yes. 

Q Do you recall that there was - well, did 
Mr. Carver brief you on his discussions with 
Mr. Kendall with respect to the production of those 
documents? 

A Right. I mean he -- one of his jobs — he 
was handling it, but he would let me know what was 
going on. 

Q Okay. Well, describe what he was 
attempting to do and how he was attempting to do it. 

A To the extent I have any memory of this, 
there was some documents that Kendall had, Kendall 
was the fellow from Williams & Connolly. 

Q Yes. 

A And we wanted the documents. I think there 
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was some press speculation at the time as to what 
happened to files from the White House. And Carver 
was talking to him, and trying to get the documents 
or copies of the documents, so we could look at them 
to see if they had any significance. 

Q Now, do you — on September 26, 1993, did 
you attend a meeting, with David Margolis, and Jack 
Keeney, and Joe Gangloff, with respect to the issue 
of a missing Whitewater file? 

A I would be shocked if I gave the word on 
September 26, but if that’s what the date shows, 
sure. 

Q Well, I am going to show you Exhibit Number 
3. And this is — 

MR. BEN-VENISTE: What is that? 

MR. GICALE: Exhibit 3. This was 
provided -- the top copy, there is a letter dated 
October 13, 1959. This is from Charles Sgro, deputy 
counsel to the deputy Attorney General, and he has 
attached a copy of some notes from Joseph Gangloff, 
which Mr. Gangloff learned only recently were in 
existence, that he did not previously provide to the 
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committee. 

MR. BEN-VENISTE: What’s the date of the 
production? 

MR. GICALE: The date of the production is 
October 13th. Joe Gangloff s memo to Charles Sgro is 
dated October 12, 1995, and attached are his notes 
which appear to be dated 12/26. 

MR. BEN-VENISTE: Those are what number? 

MR. GICALE: They are Exhibit Number 3 
because they have not - 

MR. BEN-VENISTE: They aren’t Bates 
stamped, 

MR. GICALE: They aren’t Bates stamped. 

MR. SGRO: Off the record. 

(Discussion off the record.) 

MR. GICALE: Just for the record and to 
clarify something, I previously had marked this as 
Deposition Exhibit Number 3, but subsequently it was 
pointed out to us that there are indeed Bates numbers 
A000844 through A000849 — I’m sorry, 850 is the last 
page. 

As a result of some discussions off the 
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record with Mr. Ben-Veniste, I am going to reserve my 
right to go forward and ask questions on this at this 
point in time, and then we will just go forward with 
some other questions, and we can perhaps return to 
this later in the deposition. 

BY MR. GICALE: 

Q I am going to show you what’s marked for 
identification as Bates number 00001914, and this is 
handwriting, appears to be dated November 2, 1993. 

MR. SGRO: For the record, it is FBI Bates 
stamp 00001914. 

MR. GICALE: Right. 

BY MR. GICALE: 

Q Are these — is this a copy of your — are 
these — is this a copy of your notes? 

A No. 

Q No. Now, it bears the name Jerry McDowell 
at the top. Someone is writing your name in at the 
top. 

A Jerry with a J. I am Gerry with a G but I 
am sure they are referring to me. 

Q Do you know whose writing it is? 
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A No. 

Q Do you recall anyone talking with Michael 
Johnson and Michael - Michael Johnson indicating 
that he wanted the DOJ goons to go to Kansas City to 
review records? 

A Not DOJ goons, but isn’t that — the 
previous document that you showed me, was that 
reflecting that. There was some discussion as to 
whether or not U.S. Attorney’s Office wanted the 
fraud section to help, go out to Kansas City and see 
if they could shake lose the evidence. 

Q What’s the word after DOJ on the second 
line, if you know? 

A I think it is "goons." I have seen this 
document before, and I raised it with an FBI friend 
of mine, and he said that that’s an FBI term for 
inspectors. And a damn fine term it is, too, I 
think. 

Q Which FBI friends? 

A Bill Schroeder. I didn’t ask him what does 
this mean. I said have you ever heard the term goons 
before and that’s what he thought. 
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Q Do you recall whether Michael Johnson said 
anything like this? 

A This is news to me. I didn’t — but I do 
recall some discussions about whether or not we 
should — it would help shake the records loose if we 
sent some people out to Kansas City. And then the 
only question is who is the "we," would it be — AUSA 
or someone from the fraud section. 

Q You wanted to send someone out that would 
be taken more seriously; is that the idea? 

A Especially if there was a personality 
conflict that was at the root of the problem. 

Somebody who had no background with it might be able 
to get the process moving. 

Q Goons is a pretty heavy duty term? 

A Well, I am a big guy but I hope that’s not 
the way I’m described. I guess you would have to 
find out who wrote this and see what it means. 

Having heard that they call their inspectors goons it 
makes some sense, because — 

Q But you have no idea whose writing this is 
and you have no idea who said anything like this? 
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A Well, given the fact that it is an FBI 
document, it is probably someone I talked to at the 
FBI. 

Q Now, do you recall in late 1993, November 
of 1993, that, while you were investigating the Hale 
case, that an issue arose with respect to the 
delivery of some documents to Mr. Eggleston at the 
White House? 

A With the SBA? 

Q Yes. 

A Right. 

Q Could you tell us what you know about that? 

A I think Carver or Arterberry found out from 
talking to somebody at the SBA that documents that 
had been prepared for delivery to a House committee, 
someone from the White House, I think it was — was 
it Eggleston or - Eggleston? Eggleston I think -- 
had gotten copies of them, and that, you know, it was 
disturbing. 

Q Why did that disturb you? 

A Well, it wasn’t clear to us who the people 
in the White House counsel’s office were 
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representing, or who they were talking to, and to the 
extent that those documents showed the theory or 
course of the investigation, just as a general rule, 
you don’t want your internal documents and plans to 
be out, not so much in the public, but in a situation 
where the subjects of the investigation might find 
out about them. 

So it was bad enough that the SBA had sent 
them up to the Hill, but I think that had already 
taken place. And in any event, we didn’t know that 
the Hill was — committee was leaking them and 
releasing them. And that was bad enough, but the 
thought that they were going to White House counsel, 
just compounded the fact that the integrity of the 
documents was being compromised. 

Q By this time, in November of 1993, David 
Hale had made some public allegations against the 
President; correct? 

A I think before that he had. 

Q Right. 

A I mean sometime — 

Q Prior to? 
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A - prior to that. I don’t think these were 
Hale’s documents so much as the documents that the 
SBA IG had gathered. 

Q But Hale had accused the President of being 
involved in some business dealings with Mr. Tucker 
and this loan; is that correct? 

A Yes. 

MR. BEN-VENISTE: I think the question is 
somewhat faulty. 

THE WITNESS: Let me go back on that. I 
don’t know that Hale had ever -- I can’t remember if 
it was Hale personally or his lawyer speaking for 
Hale, but essentially the Hale camp had said there 
was a meeting that the President was involved in. 

BY MR. GICALE: 

Q Related to what? 

A To, I think, a $300,000 loan from his small 
business investment company, essentially a phony 
loan, through Susan McDougal. I mean I think that 
was the gist of the story - 

Q Which was somehow funneled through the SBA; 
right? 
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A The SBA had funded this entity that Hale 
controlled and it was supposed to go to minority 
investments, and minority, I think, that they focused 
on was Susan McDougal being a woman. But I think it 
was essentially — the story that he was peddling to 
his lawyer was a phony story. There wasn’t a real 
loan appropriate for that investment company to make, 
and it was intended to help out McDougal. 

Q So, at this point in time, in November 
1993, those allegations were out there and you were 
working with the SBA in terms of gathering 
information; is that correct? 

A Primarily I think we were working with the 
FBI, but the SBA IG was part of the process; I think 
they were working together. 

Q So you were disturbed to learn the 
documents had gone to the White House — 

A Right. 

Q — from the SBA? 

A Right. 

Q And as a result of learning that, what did 
you decide to do? 
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A To some extent, the toothpaste was out of 
the tube, and the question was is it possible to put 
all or most of it back into the tube. And we decided 
that the best thing to do was to try to return the 
situation to the status quo, and get the documents 
and any copies back. 

Q And so what arrangements were made to get 
them back? 

A I think Carver called -- I can’t remember 
the details. We either told the SBA to tell the 
White House to give them back, and the copies. It is 
possible that Carver called — I think we did it 
through the SBA, told them to insist on a return. I 
really have to ask Carver for the details but I think 
that was the way we accomplished it. But I know the 
documents were returned shortly thereafter. 

Q Were they returned immediately or was there 
any discussion that the White House had with someone 
else at Justice before they were turned over? 

A Immediately, I am not sure. I know it was 
shortly thereafter that the documents were returned, 

I think it was on a Sunday. Whenever this came up, I 
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think it was late in the week, so it was almost 
immediately. 

Q Do you recall whether there were 
discussions with other Department of Justice 
officials, discussions between the White House and 
other Department of Justice officials above you 
before those records were turned over to the SBA? 

A I don’t recall. I know — I am pretty sure 
that I alerted the deputy’s office that this was 
happening, and that we were going to take the course 
of action. And it is possible that I — I just don’t 
remember — I certainly wasn’t party to any 
discussion. 

Q Do you know if Mr. Eggleston talked to 
Mr. Heymann about this? 

A That I don’t know. It wouldn’t surprise me 
if it happened, but I don’t know. 

Q Do you know — 

A I mean I think one of the purposes of 
alerting the deputy’s office is, normally the 
contacts with White House on investigations — 
although it is not normal that they might be the 
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subject — normally that kind of communication would 
go through the deputy’s office so it wouldn’t 
surprise me if Heymann had a conversation -- 
H-e-y-m-a-n-n. 

Q He was the deputy attorney general. It 
wouldn’t surprise you if he had a conversation with 
whom? 

A With either Eggleston or somebody at the 
White House counsel’s office, but I wasn’t party to 
it and I don’t remember. 

Q Did you discuss this issue with him, 

Heymann? 

A I think I talked to Margolis and it is 
possible that Phil picked up the phone. I am pretty 
sure I had a conversation with Margolis, basically to 
tell him what our course was, the course of action to 
get the documents back. 

Q Did he agree with the course of action? 

A There was agreement with everybody in the 
department that we should get the documents back and 
not have our documents in the White House counsel’s 
office. 
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Q Do you recall the circumstances surrounding 
the return of them to the SBA, return of the 
documents? 

A Well, all I know is what I was told by 
Allen, but I think it was kind of goofy in a way. 

Q Kind of goofy? 

A Goofy. I mean on Sunday morning, someone 
from the White House counsel office -- it might have 
been Eggleston - shows up and sort of drops the 
documents off on the curb to the fellow from the IG. 

But that’s, as I said, just what I heard. I wasn’t 
there. 

Q Do you recall whether or not the documents 
were inventoried in any way? 

A I would hope that the IG did it, but again 
I never heard there were any missing, so - 

Q Was there any decision to interview people 
from the White House with respect to the receipt of 
these documents? 

A I think at that time, we were planning to 
interview them on a couple of things, and that was -- 
not a major part once we get the documents, but it 
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would have been something we followed up on. 

Q Do you know whether or not you received all 
the documents back that the SBA believed it had 
turned over to them? 

A No, I don’t. I mean that was -- as I said, 

I never heard that we didn’t, and that would have 
been one thing I’m sure that we checked up on, but I 
didn’t do it. 

Q Now, you indicated there was a plan to 
interview witnesses at the White House with respect 
to this matter and some other matters; is that 
correct? 

A Right. 

Q Do you know which individuals you planned 
to interview at the White House? 

A There were four lawyers in the counsel’s 
office. 

Q Do you know which ones? 

A You would have to go through the names. I 
think Eggleston was one of them. 

Q Kennedy, was he another? 

A Yes. 
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Q William Kennedy? 

A The one who got the phone call from the 
defense attorney. 

Q William Kennedy? 

A Yes. I think we might have. At one point 
we would interview them all, but what steps we took 
before we got out of the case to accomplish that, I 
am not positive. 

Q Was there a decision to interview 
Mr. Lindsey as well? 

A I think he was one of them. 

Q Do you recall — 

A My recollection is there were four, and I 
don’t know if Nussbaum was the fourth or whether it 
would have been four plus Nussbaum. Basically whose 
ever name had come up during that period of time, we 
probably were going to interview. 

Q Now, did you complete that interview 
process while you were handling the case? 

A I don’t remember if we even began it. I 
know we were planning to do it, but whether or not it 
started to take place -- I think the FBI was going to 
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talk to them and maybe we would follow up with the 
grand jury, but that was just about the period of 
time the press started speculating about getting an 
independent counsel, and it was pretty clear that 
sooner rather than later, we would be turning the 
case over to an independent counsel, which in fact 
happened and ~ not a statutory independent counsel 
but a — Fiske. And 1 can’t remember how much, if 
any, of that process we accomplished by the time we 
turned it over. That was one of the things we were 
work — 

Q Did you see any reports which summarize the 
interviews of those witnesses? 

A No. 

Q You don’t know whether or not it ever 
occurred? 

A No. I know it was something we planned to 
do, but how far we had gotten down that road, I don’t 
remember. 

MR. GICALE: I believe that’s all I have at 
this point. I’m reserving my right to go back to the 
initial Exhibit Number 3, after your 
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cross-examination, or your questioning. 

EXAMINATION 
BY MR. BEN-VEN1STE: 

Q Mr. McDowell, you were questioned earlier 
about having spoken to various colleagues of yours at 
the Department of Justice prior to testifying here, 

Mr. Carver, and Mr. Mackay, Mr. Gangloff. And that 
you had looked at the chronology that Mr. Carver had 
prepared. Is that so? 

A Right. 

Q Do you regard that this was something that 
you needed to do on a furtive basis, that there was 
something inappropriate with your having had such 
conversations? 

A No, I mean I didn’t have any problem 
talking about it here, and didn’t have any problem 
doing it. As far as I know, the committee hasn’t 
asked witnesses not to talk. 

Q Indeed, as a trial lawyer and supervisor of 
trial lawyers for many years now, you know that it is 
a regular procedure for prosecutors, in trying to 
refresh witnesses’ recollections and get the best 
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recollection from the witness, will confront 
witnesses with the version of the events of different 
people; isn’t that so? 

A That happened right here a few minutes ago 
with the FBI document. 

Q It is not inappropriate to show one witness 
or describe to one witness the testimony of another 
witness with a hope that, in this process, you can 
get the best version of events possible; correct? 

A I think that is appropriate. 

Q And indeed, in connection with your 
conversations with Messrs. Carver, Mackay and 
Gangloff, there may have been something in those 
conversations or in reviewing the chronology of 
Mr. Mackay that helped your recollection - 

A Mr. Carver. 

Q Mr. Carver, that helped your recollection 

of events about matters under discussion? 

A Theoretically, yes. In practical terms, I 
am no more enlightened now than I was before, but I 
think that’s always possible. 

Q But from the standpoint of the process, 
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there isn’t anything wrong with it and you have been 
the head of the section in the Justice Department 
that deals with professional responsibility and 
appropriate conduct? 

A Yes. As the head of the public integrity 
section, that’s right. I think the only time it 
would be improper is if the people doing it had an 
improper motive. 

Q Right. 

A And that really -- you can say that about a 
lot of things. Otherwise something that’s normal and 
appropriate could take on sinister intent if people 
have bad intent, and could be very good if people 
have good intent, and sometimes it is just neutral. 

Q Now, turning to the events under discussion 
here, let me ask you first whether there came a time 
when Irv Nathan reported that he had been contacted 
by an individual who provided him with information 
about what Mr. Hale had to say about certain 
transactions? 

A That’s right. 

Q Did you speak to Mr. Nathan directly about 
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that? 

A Yes. 

Q And what did Mr. Nathan tell you? 

A Well, I can’t remember it word for word. 

Q In substance. 

A But, in substance, he had talked to 
somebody, he didn’t want to identify the person, who 
gave him this information, that it was coming from 
Hale or his lawyer. And that Nathan had a concern 
that the department, including the U.S. Attorney’s 
Office, better be handling this properly, and wanted 
us to look into it to make sure that it was, that we 
weren’t passing up an opportunity to develop Hale as 
a witness, and however the U.S. Attorney was handling 
it was appropriate. 

Q Now, did you find it somewhat unusual that 
Mr. Nathan did not want to reveal the source of that 
information? 

A You know, in a sense, the whole thing was 
kind of like a singular event, but I thought it 
probably ~ I thought he was being overly punctilious 
of the feelings of someone I think comes to the 
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Department of Justice and tells me a story, basically 
that the name is not going to come out until they get 
some promise of confidentiality. But on the other 
hand, it wasn’t so much the identity of the person 
who told him, but I don’t -- I believe -- I think he 
made it clear that that person didn’t have any 
firsthand knowledge. 

The key thing was someone had come to the 
department and said there is something that is going 
on in Little Rock that you should be aware of and 
look into. And the important thing was somebody 
looked into it, not who it was that whispered it in 
Nathan’s ear. 

Q Eventually, Mr. Nathan identified his 
source as being Jeff Gerth of the New York Times; is 
that right? 

A Yes. 

Q Who encouraged him to reveal who this 
source was? 

A I don’t know that there was an 
encouragement. I think when he saw the exchange 
of — not -- I think, my best recollection is when he 
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saw the exchange of correspondence with the FBI, and 
realized that Gerth had been talking to the FBI as 
well, that there was no need for confidentiality, 
that he told — I think he told me, but I think he 
also told Keeney. 

Q And this was in November? 

A October. I think it was earlier. 

Q September? 

A I think it was September. It was the first 
I really knew anything about Hale, and what the U.S. 
Attorney’s Office was doing. 

Q Now, on the basis of what Mr. Nathan told 
you, and what you subsequently learned from the FBI, 
it was clear that Mr. Hale and his counsel, 

Mr. Coleman, were providing substantive information 
to Mr. Gerth of the New York Times? 

A Right. 

Q And this was at a time when Mr. Coleman was 
resisting the request of the U.S. Attorney’s Office 
in Little Rock to make a proffer? 

A That’s correct. 

Q And on that basis, did you have any notion 
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other than that Mr. Coleman was orchestrating this 
series of events, rather than Mr. Hale going off and 
talking to a reporter without his lawyer knowing 
about it? 

A After we checked into it, I think I came 
fairly quickly to that belief, that the lawyer was -- 
this was a tactic that the lawyer was using, rather 
than client going off on his own. 

Q Would you say that Mr. Coleman, on behalf 
of his client — I am not suggesting he did anything 
improper, or unethical - but that he was playing a 
game of hardball? 

A Right. I think the strategy that he was 
using was one that could have worked, but I didn’t 
think it was likely to work. 

Q So the idea was, as far as you could 
perceive it, for Mr. Coleman to put pressure on the 
Justice Department to try to strike a deal for his 
client whereby his client would get immunity, or at 
least a misdemeanor plea, without coming forward and 
making a detailed proffer in advance of doing that? 

A Or pleading guilty to a felony, right. 
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Q And that strategy conflicted, did it not, 
with the way the Department of Justice goes about 
business in plea negotiations? 

A I think, generally speaking, that’s 
correct. 

Q Did you conclude that the U.S. Attorney’s 
position was the appropriate one in demanding that a 
proffer be made prior to entering into plea 
negotiations? 

A Yes. 

Q And could you elaborate on that? 

A Well, I think whenever the government 
prosecutor is so eager to make a deal that they give 
immunity or they take some kind of — take an 
irrevocable position before they find out what the 
other side is going to give them, they completely 
ruin the incentive for basically a criminal to be 
candid with them after the deal is made. And they 
often overplay their hand, they give away much too 
much when they don’t have to. And they may find out 
the only story the person has to tell is the person 
is criminal; the rest is just smoke and there is 
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nothing they can do about it. 

Q So the purpose to get a proffer is to be 
able to dispassionately evaluate the information that 
the subject of the investigation is offering to 
provide to determine whether it is valuable? 

A Right. 

Q Depending on the value of the information 
and various other factors associated with the 
criminal and his offense, one would come to a 
conclusion about an appropriate plea negotiation? 

A Right. 

Q And did you come to the conclusion in 
connection with Mr. Hale that the government could be 
in a position of securing a felony conviction for 
Mr. Hale and receiving such cooperation as he was 
capable of giving as well? 

A Right. As far as I knew, the case against 
him was strong; at least that was the belief in the 
U.S. Attorney’s Office. And it looked like they 
could have their cake and eat it too; they will get 
Hale as a criminal and get him as a witness. 

Q And you regarded that as completely 
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appropriate and the right strategy to follow? 

A That’s right. 

Q Now, in addition to playing hardball with 
the press and putting Paula Casey on the spot through 
his complaints about Paula Casey, were you aware of 
the fact that Mr. Coleman made some approach to the 
White House directly to suggest that the White House 
somehow interfere with the prosecution of Mr. Hale? 

A I don’t know if I was aware of all of that, 

I remember at some point, I think, down the road, 
there was a story in either the Washington Times or 
the Wall Street Journal, some newspaper, that 
suggested that Coleman had called the White House. 

Q And — 

A But the rest of what you said, I just don’t 
remember. 

Q Do you recall Mr. Mackay confirming that he 
had spoken to Mr. Coleman about that, and that 
Mr. Coleman had confirmed that he had made such a 
call? 

A I don’t recall it but it sounds like — we 

learned of it somehow, so. 
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Q And in connection with that kind of an 
approach, is it consistent with your experience that, 
given a basis to return an indictment, the return of 
an indictment is a very eloquent answer to the 
suggestion that influence be used? 

A Absolutely. 

Q And that, in fact, was done in this case, 
was it not? 

A Right. 

Q There has been some suggestion raised that 
Mr. MacDougall — with two l’s, M-a-c — 

A My MacDougall. 

Q McDowell’s MacDougall, was somehow 
insufficiently qualified to evaluate the first RTC 
referral that was received in 1992, relating to 
Mr. and Mrs. McDougal, among others. Could you 
explain your evaluation of Mr. MacDougall at that 
time in the Justice Department? 

A Yes, I don’t know -- there may be a 
suggestion but I doubt it is from anyone who knew 
him. 

Q Pardon me? 
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A I said if there was such a suggestion he 
wasn’t qualified, I doubt it is coming from anybody 
who knew him. 

When he had been assigned to the Dallas 
bank fraud task force, which was a highly successful 
operation that the fraud section had going in Dallas, 
and all they did was S&L and bank fraud work. And 
the first time I had ever seen MacDougall, he gave — 
when I first come to the fraud section, he had given 
a lecture with another lawyer about a case that he 
had. We all had a brown bag, and I thought he was 
pretty sharp. He looked like someone who knew what 
he was about. And both Carver and Arterberry told me 
that they liked him, too. 

About that time he — I guess it would have 
been ’92 - he was transiting out of Dallas and going 
up to Boston where we had a task force operation, and 
I thought that was a -- gave added strength to the 
Boston office, somebody with that experience in 
Dallas. And occasionally we would talk when he was 
in town, and I always thought he was a pretty sharp 
fellow. 
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Q Let me draw your attention to that period 
of time in late 1992. What was the level of, volume 
of the referrals coming into the various U.S. 

Attorney’s Office and the Department of Justice from 
the RTC at that point? 

A It could have been in the thousands, 
because my recollection was that there was an 
inventory of around 10,000 referrals. How often they 
came in a month, I don’t remember, but I remember the 
accumulation of them was a real management problem 
because we weren’t going to get any more resources 
than what we already had; and it looked like a long 
row to hoe to be able to go through them all. 

Q And in terms of eval — 

A By the way, I think that was like 10,000 of 
the big cases, not all -- I don’t know how many there 
were in total, but my recollection is that there was 
about that many major cases pending. 

Q You had the opportunity to review 
Mr. MacDougall’s analysis of the materials he had 
been sent to review in terms of the criminal referral 
from the RTC which has been designated C0004; 
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correct? 

A Correct. 

Q Do you find fault with his analysis, as you 
sit here today? 

A I know Mr. Clark asked me a number of 
questions about would you be surprised if you saw — 

I haven’t gone back and looked to see, if I would 
have been surprised. I thought at the time, and I 
still think now, that it was a pretty good summary of 
what the case was about. It basically told me what I 
needed to know, and so, no, I don’t find fault. But 
if I went back in detail, as Mr. Clark did, I may 
have a nit to pick or a quibble, but as an overall 
piece of work it is what I wanted. 

Q On the big ticket issue you wanted to know 
what, in order to make a determination? 

A I wanted to know what — just to put the 
recusal request in some context, I wanted to know 
what was the referral all about, and basically that’s 
what MacDougall answer told me. He told me what it 
was about and what his assessment of it was. 

Q And how long have you been evaluating 
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prosecutions that come from other agencies, or 
requests for prosecutions? 

A Well, probably since 1967. 

Q So, you have had a little bit of experience 
in this area? 

A Right. 

Q And in connection with the threshold for 
the RTC making these referrals, could you talk a 
little bit about that in this time frame, again late 
1992? 

A I think there was a — more than anything, 
there was a general notion that we wanted the RTC to 
refer at a relatively low level, and that was not 
uncommon for IGs generally, that a referral would be 
made to the prosecutors on a much lower level than, 
say, the FBI would refer a case. 

Mostly to make sure they didn’t miss 
anything, that if there was anything about a case 
that made it stand out from the normal civil work 
that they were doing, they ought to refer it, so that 
the FBI or the U.S. Attorney’s Office, or in some 
cases, the fraud section could take a look at it to 
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evaluate it. But there was never any expectation 
that there would be a prosecution on every referral. 

In fact I think it was quite the opposite. 

And that process, although the fraud - 
what is known as the fraud section, in bank frauds 
was a new experience to me, it wasn’t much different 
than public integrity section taking referrals from 
inspector generals, where there was a similar low 
level -- low threshold of referral. 

Q Was there some process that was instituted 
at some point in time to have the RTC referrals 
reviewed by lawyers at the RTC rather than coming 
directly in from investigators? 

A That I don’t know. 

Q With respect to the information that you 
had received from Ms. Casey about what was going on 
in Little Rock, Exhibit 4656 which are your notes of 
your conversation with her principal deputy, Michael 
Johnson, of November 2, 1993, more or less reflects 
the state of your knowledge at the time you had the 
meeting with Ms. Casey; would that be fair to say? 

A Yes. 
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Q And would it also be fair to say that, from 
your vantage point, having had decades of experience 
with these kinds of issues, that you saw Ms. Casey to 
be in a no-win situation? 

A Absolutely. 

Q Did you get the sense from talking to 
Mr. Johnson, and later to Ms. Casey, that she was 
trying to do the right thing and find her way through 
some pretty hard questions? 

A Yes, especially when I met with her, I felt 
a little sorry for her. But — 

Q She was under attack by Coleman who was 
mounting this campaign with Jeff Gerth and the New 
York Times and the local newspapers, as is reflected 
in this memorandum, to discredit her and her office 
as being incapable of making a fair decision. She 
was reacting to that in a pretty human way, that she 
was a person of high integrity and good repute, and 
felt that she could and her office could make 
reasonable decisions, and correct and ethical 
decisions in this matter? 

A That’s correct. 
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Q But from your vantage point, you saw that, 
whichever way she decided, she would be subject to 
criticism? 

A Absolutely. I think there is a -- for no 
good reason but whenever you recuse, there is 
almost - if there is any publicity in it, it is 
always presented in an unfavorable light, and that’s 
unfair. If you do the right thing and recuse, people 
hold it against you, and if you hang in there and 
don’t recuse, people will hold it against you. And 
it really is a no-win situation and for someone who 
had just become a U.S. Attorney, I felt sorry that 
fate had dealt her that hand, but nevertheless, 
that’s -- it was dealt to her and she had to handle 
it. 

Q And then with the help of experienced 
people at the department, Phil Heymann, yourself, 

Jack Keeney, others, really took her to school on why 
you felt this was a no-win situation, and she got 
that message; is that fair? 

A That’s essentially correct, yes. 

Q Did you have any sense that Ms. Casey was 
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acting improperly or for some untoward motive in 
connection with this whole issue? 

A No. 

Q Now, you were advised, were you not, that 
the RTC was being intransigent in terms of providing 
the underlying documents to the nine criminal 
referrals that had been sent over to the U.S. 

Attorney’s Office? 

A Right. 

Q And would you regard it as unusual for a 
criminal referral to be made, but for the underlying 
documents, which are supposed to support that 
referral, to be withheld? 

A Well, this issue didn’t come up often. It 
didn’t come up at all before. No one ever complained 
I can’t do this case, but having focused on it, I 
thought it was unfortunate and it may well be unusual 
given the charged atmosphere in the case. 

Q Now, did you have occasion to ever talk to 
the SAC, or the supervising agent in charge, in 
Little Rock with respect to the issue of the RTC 
investigators and their activities in connection with 
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this matter? 

A Well, I never talked to the SAC and — what 
was it, Irons -- 

Q Was the supervisor? 

A I can’t remember whether I ever talked to 
him on the phone. 1 think not. I think mostly all 
of my contact was through FBI officials in Washington 
or by my own people talking to him. 

Q On the basis of the information that you 
learned, did you understand there to be a question 
about the motives and intentions of at least some of 
the RTC, one or more of the RTC personnel involved in 
this matter? 

A I think there was a sense both in the U.S. 
Attorney’s office and the FBI’s of an "us against 
them," but how valid it was in retrospect, I don’t 
know. I think they were frustrated they hadn’t 
gotten the evidence they wanted. 

Q There was also an issue about leaks and 
another issue about an attempt by an RTC investigator 
repeatedly to try to bump the FBI agent, charging 
them for information about the FBI’s intention? 
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A I don’t remember the latter part as much as 
about the leaks part. 

Q What do you recall about the leaks, 

Mr. McDowell? 

A That there were things appearing in the 
papers about referrals, and it was frustrating for 
the U.S. Attorney’s Office and the FBI because they 
couldn’t even respond internally about the stuff that 
everybody could read in the newspaper because they 
didn’t have the document — the evidentiary 
documents, and they felt they were being 
manipulated. 

Q And when you suggested that it might be a 
good idea to send some people to the RTC to try to 
shake loose the documents, I think was the expression 
you used, you thought that that was a step that would 
be appropriate in the circumstances? 

A Right. 

Q Was there any valid reason that you could 
see for the RTC not to supply those documents? 

A Well, you know, lots of times there will be 
real tempests in a case that when you step back from 
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it, it is mostly a lack of communication. Only 
sometimes there are really good reasons for tempests 
in a case. I know the RTC had their own interest, 
not so much their own but this case, they had civil 
cases to protect, and there might be a lot of reasons 
why they weren’t providing the evidence, other than 
something sinister. 

And it just seemed to me that having 
somebody like an Allen Carver or somebody go out to 
Kansas City, someone who was very used to dealing 
with the RTC might see that they had a good point and 
sort of mediate, so that the suspicions would lessen, 
or on the other hand, if there was no good reason, 
somebody who would know by experience there was no 
good reason and to be able to explain in Washington, 
to get the process moving. 

Q That’s my next question. At the end of the 
day, after the documents were obtained, did you find 
that there was any good reason for them having been 
withheld? 

A None ever surfaced, but I don’t think I 
pursued it once we got the documents. My main focus 
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was getting the process moving. 

Q So in summary, while theoretically there 
may have been some good reason, none was ever brought 
to your attention? 

A Right, and it wasn’t a trail that would 
have been fruitful to pursue at that time. 

Q On the basis of what you learned about the 
status of the Hale investigation, and the issues that 
you’ve testified about relating to the strategy that 
Hale’s lawyer had undertaken, and the responses of 
the U.S. Attorney’s Office prior to the time that 
Mr. Mackay was assigned responsibility for the Hale 
case, do you identify any harm that came to the 
Department of Justice’s position as a result of the 
way the U.S. Attorney’s Office handled the matter? 

A No. I don’t think they were harmed at 
all. 

MR. BEN-VENISTE: Let me suggest a 
five-minute recess to go through this and see if we 
can wrap up. Maybe you can also check. 

MR. SGRO: You can check. 

MR. GICALE: If I can get ahold of them. 
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1 (Recess.) 

2 BY MR. BEN-VENISTE: 

3 Q Mr. McDowell, as a general matter, could 

4 you say whether there was any pressure exerted on you 

5 or any of your colleagues at the Department of 

6 Justice, to the best of your knowledge, to treat 

7 either the investigation involving Mr. Hale or the 

8 investigation involving Madison in any improper way? 

9 A No, there was no pressure to treat either 

10 of those cases in an improper way. 

1 1 Q Did anyone suggest at any point to you or 

12 to any of your colleagues, to the best of your 

13 knowledge, that political considerations should 

14 determine the result or the process of what you were 

15 doing? 

16 A No. 

17 Q Now, in connection with the SBA transmittal 

18 of the materials they sent to Congress at the 

19 request, I believe, of Representative LaFalce, who 

20 was at that time chairman of the House committee, 

21 whatever the specific name of it was that had primary 

22 oversight responsibility over the SBA, did you feel 
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1 that it was improper for the SBA to have complied 

2 with the request for information relating to that 

3 matter? 

4 A Well, I think it was over and done with by 

5 the time I found out about it. 

6 I was mildly surprised, I think, but not 

7 shocked. I think if it had been the FBI, they 

8 wouldn’t have done it, but the SBA, being, you know, 

9 an agency that’s not a law enforcement agency, it was 

10 surprising but not shocking that they did it. I wish 

1 1 they hadn’t done it. 

12 Q Did you identify any improper motive, 

13 either at the SBA or in connection with the 

14 Congressional request, relating to that issue? 

15 A No. I think there is always a concern 

16 about leaks and publicity whenever there is a — 

17 documents compiled for an investigation given to a 

18 body that’s not a law enforcement agency. But until 

19 you see the leaks, you generally give the benefit of 

20 the doubt to the committee, or whatever. 

21 Q Is it fair to say that, at this point, that 

22 the leaks of information relating to Mr. Hale’s 
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matter, which was the SBA part of this investigation, 
had been orchestrated by his counsel? 

A Well, that was certainly my impression, I 
mean, since Gerth said he got the information from 
Coleman. 

Q And under those circumstances, did you 
think it was unusual that Congress would want to have 
a look at the same matter? 

A No, I — you know, they were learning 
things the same way we were, by reading the 
newspapers, and I thought it was a natural reaction. 

Q At the point where it was clear that the 
SBA had sent material over to Congress at the request 
of Congress, did you see, in and of itself, any 
impropriety associated with the White House 
requesting the same material that had been sent over 
to Congress? 

A I think if this had been a different case, 
it would have been a natural reaction. I mean I 
don’t know what the White House’s relationship is 
with the SBA, but it is certainly reasonable that if 
the executive branch finds out the legislative branch 
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is interested in something, they want to know what 
the something is. 

I think what made this unusual, and took it 
out of the ordinary was the fact that the White House 
counsel pretty much had actually been involved in 
this, and it affected -- according to Hale’s story, 
anyway, he said he had had a meeting with the 
President — the sort of thing that I think prudence 
would have dictated that they not get directly 
involved in. 

Q It is more a question again of the 
appearances involved, but not the substance of the 
material itself? 

A Well, that’s a primary question. Sort of 
like when we started this morning and you found out 
that I had talked to Mr. Carver and engaged in a 
number of questions. I suppose I could have avoided 
them all if I just hadn’t talked to Carver or Mackay 
or Gangloff. But it raises questions, and -- that 
seemed to be a very unnecessary exercise. 

Q So from your point of view, you thought it 
would be useful if the White House counsel’s office 
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returned the materials that they had received from 
the SBA to — 

A So they couldn’t take advantage of it in 
any way. They just had to forego that opportunity. 

Q By taking advantage, you mean being 
informed about it? 

A Yes. I don’t know these people; they are 
just names to me. I don’t know who they are and what 
they are like. I thought like when you are 
dealing — I am not trying to trivialize this but 
when you are dealing with children, if you just take 
the opportunity for mischief away, everybody is 
better off. And that was the rationale behind 
getting the documents back. 

Q You felt more comfortable if the documents 
were back at the SBA, or with the department? 

A Right, that’s correct. 

Q And did anyone resist that suggestion from 
the White House, to your knowledge? 

A Since I wasn’t privy to the discussions, I 
don’t -- it didn’t seem like they resisted because we 
got them right back, but whether or not they hemmed 
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and hawed, I just don’t know. 

Q And there’s been something made of the fact 
that the documents were returned by someone from the 
White House ~ I don’t know if it was Mr. Eggleston 
or somebody else — on a Sunday, to or from church, 
meeting somebody from the RTC, I guess. Did that — 

I’m sorry, from the SBA, 1 misspoke. Did that 
impress you as some kind of impropriety? 

A Well, I guess I was happy that they did it 
speedily and they didn’t wait until the next business 
day, so that was good. But, you know, it would have 
been nice if some uniformed courier had come in to 
the building. I don’t even know if the building was 
open. Mostly just to avoid — it was — you know, it 
was just — made us giggle more than anything else 
but I was happy we got them back. Goofy was I think 
the way I described it, but not goofy — more like 
Goofy the cartoon character than anything else. 

MR. BEN-VENISTE: I have nothing further. 

Thank you. 

EXAMINATION (Continued) 

BY MR. GICALE: 
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Q Mr. McDowell, this wasn’t just a question 
of appearances with respect to the documents going to 
the White House, you had allegations from Mr. Hale 
against the President of the United States relating 
to some SBA funds; correct? 

A Yes, he made an allegation at one meeting 
he had with MacDougall, the President sat in, and you 
know, while we were in no position to judge his 
truthfulness because it was the kind of spectacular 
thing that he could throw out trying to get an 
advantage as long as he made the advantage, it was 
there, and it was something we wanted to follow up 
on. 

Q And while this allegation was before you 
and while you were attempting to follow it up, 
suddenly the White House has copies of SBA documents, 
they are requesting SBA documents; correct? 

A Right. And I think it is prudent to make 
sure, even if their motives were pure or not, to 
remove the situation so that — not only the 
appearance but the actuality of the problem couldn’t 

happen. 
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Q Whether it was President Clinton or 
Mr. Sgro over here, or anyone else in this room, you 
wouldn’t think it appropriate for anyone, where there 
is an allegation like this, to have in their custody 
documents perhaps relating to the allegation; 
correct? 

A Right. 

Q And you said because you didn’t want to 
risk any chance for mischief, what are you talking 
about? 

A Well, I think the whole range of 
possibilities. We were in no position to know 
whether it was just an appearance problem or anything 
else. But if you got the documents back, it didn’t 
make any difference, nothing could have happened, 
there would be no flow of information. 

We had read that Coleman had called the 
White House counsel. I was never aware that they had 
initiated a call back. But as long as we had the 
documents and they couldn’t make use of them, there 
would be no danger, at least from that source, and we 
hoped similarity that the House committee didn’t 
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start publishing the documents either. 

I don’t even know what was in the documents 
but, generally speaking, we didn’t want the thoughts 
of the investigators and the evidence that they had 
gathered to become part of the public record or get 
back to Hale or his counsel. 

Q Going back for a minute to investigative 
techniques, as a prosecutor, why do investigators 
interview witnesses separately? 

A I think it is primarily to catch the 
reflections and memory of the witness sort of in a 
pristine state. 

Q Uninfluenced by some other people that they 
may be with? 

A Yes, but it is also not unheard of - it 
depends on what stage of the investigation they are 
at. I have heard of people who would get groups 
together and try to come up — because oftentimes one 
person can’t remember everything but their memory, 
oh, yes I talked to you. No, you didn’t, you talked 
to him, that kind of give and take. 

So it really depends on what stage and what 
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the purpose of the investigator is, what his motive 
is at that point, how he would do it. Oftentimes 
it’s a matter of logistics, you can talk to one 
person and it is hard to get everybody together in 
one room. 

But I think, generally speaking, 
one-on-ones are the most common, and much less common 
would be group interviews. 

Q Okay. And the improper motive you referred 
to earlier that you would be concerned about would be 
what, if witnesses were talking to each other? 

A Well, I think if people felt that they had 
to come up with a story as opposed to the story. I 
mean if the motive for the witnesses is what the heck 
happened; can you remember, that seems to be benign, 
helpful, to an investigation. 

If you’ve got a bunch of people who are 
conspiring to come up with the story and tailor their 
testimony, then that’s an improper motive, but no 
matter what your motive you still have people talking 
together and that’s why it is important to know why 
people talk. 
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Q I am going to refer you again to Exhibit 
Number 3. And again, this was Bates numbers A0000844 
through A000850. I will say, at the moment, there 
are two letters attached to this exhibit, a letter 
dated October 13, 1995 from Mr. Sgro to Robert 
Giufffa, and also a memoranda, Department of Justice 
memorandum from Joseph Gangloff to Charles Sgro, 
dated October 12, 1995. 

I am going to ask that you take an 
opportunity to review, those documents. 

MR. GICALE: Do you have a copy? 

MR. BEN-VENISTE: I don’t have a copy. 

THE WITNESS: I am having a lot of trouble 
making this out. 

MR. SGRO: Off the record a second. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Mr. McDowell, you have now had an 
opportunity to review these notes, and just so the 
record is accurate, are they your notes? 

A No. 

Q Do you know whose notes they are? 
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A Well, according to the letter, it is Joe 
Gangloff s. 

Q After reviewing these notes, do these notes 
refresh your recollection with respect to a meeting 
you may have had with Joanne Harris, Jack Keeney, Joe 
Gangloff and David Margolis on December 26? 

A I remember having a meeting with Joanne 
Harris and these people and to that extent, yes, it 
is sort of -- I don’t know if it refreshes my 
memory. I didn’t realize it was December 26, so in 
that sense it does. 

MR. SGRO: For the record, the date could 
be December 20th, on top -- I mean it is kind of 
hard. 

THE WITNESS: But I do remember a meeting. 

I just don’t remember the day. 

BY MR. GICALE: 

Q And what was the purpose of the meeting? 

A I think Joanne Harris wanted to go over 
various things that had come up, I think publicly, 
press items, to make sure that we were following our 
leads. 
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Q There is a reference in here to the Hale 
trial in mid-January; did you update her on the 
status of the trial? 

A I am sure I would have told her that. I 
don’t have an independent memory of it, but if we all 
met together just for accounting where we were, I 
would have told her. 

Q Do you recall a discussion with respect to 
a missing Whitewater file? 

A Yes, I remember going to see Shaheen after 
the meeting. I was trying to think of why I did it, 
and my best recollection is that there had been a lot 
of press speculation about Vince Foster and 
Whitewater files, and we were trying to see if we 
could get a handle on what it all meant and did it 
have any relevance to our investigation. 

Q And so did you discuss this missing 
Whitewater file in this meeting, or was it discussed 
with Shaheen later? 

MR. BEN-VENISTE: What missing Whitewater 
file? I don’t even know that there was a missing 
Whitewater file. There was — 
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BY MR. GICALE: 

Q Did you discuss the claim? 

A We discussed it briefly. I don’t remember 
knowing what it was about but trying to get a handle 
on what the press was talking about. 

Q Well, was it — it was a press claim that 
there was a missing Whitewater file? 

A That’s my best memory. I don’t think we 
had any independent knowledge of a missing file. I 
think it was - there were articles in the Washington 
Times or something like that. 

Q Did you also discuss the interview of the 
witnesses, excuse me, of Kennedy, Lindsey, and 
Eggleston? 

A I don’t know. There are notes on the page 
that refer to it. This is hard to read. "Fraud, 

SBA, Lindsey, interview today." 

I guess we did, if that’s what he’s got 
down there. I don’t remember that specifically. 

Q So were you giving them an update on the -- 
looking into the issue with respect to the turning 
over of documents to the White House, Mr. Eggleston, 
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from the SBA — 

A Whatever was on the table right around the 
time of that meeting, we would have briefed the 
assistant AG on. Joanne Harris was the Assistant 
Attorney General and our boss. 

Q Who was saying there was a missing 
Whitewater file or there was an issue of that, was it 
you? 

MR. BEN-VENISTE: You can ~ he just said 
it was the Washington Times. You can put whatever 
value on that — 

THE WITNESS: It was something we all had 
read in the paper. Some things you read in the paper 
are right on the money and some things are lunatic 
speculation, but you don’t know until you think it 
out. I think that was the flavor of the meeting. 

BY MR. GICALE: 

Q On the top of the next page, it says "try 
get Whitewater file"; what was that about? 

A Well, 1 think if there was a missing one, 
try to get it. 

Q And "Park Police did not have custody"; who 
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does that refer to? 

A Remember when Foster, after Foster 
committed suicide, there was a — they all, the Park 
Police and the — tried to gain control of his 
office, and they met with the White House counsel. 

In any event, they had some material but they didn’t 
have any missing Whitewater file; trying to piece 
together from these notes what we were talking 
about. 

Q So there was an agreement after this, since 
there were these allegations out there, to attempt to 
determine whether or not there was a missing 
Whitewater file; is that correct? 

A Or to find out what we could about any 
files, just to the extent that they might have some 
relevance to our investigation, whether they were 
missing or not missing. 

Q Was there any other information, other than 
the information in the Washington Times, with respect 
to a potential missing Whitewater file? 

A Not that I remember. But I would have 
to — this would be one instance where I would have 
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to sit down with Carver and go over what we were 
doing that the point. 

Q Did you discuss Nussbaum’s inventory of the 
papers on the day that Vince Foster’s office was 
searched? 

A Joe has it down here. "Nuss inventory if 
there is one.” But I think the discussion was 
limited to, if there is an inventory, it might help 
us find out if there is a file. 

Q Did you discuss anything else with respect 
to those files? 

A Well, 1 know I went to see Shaheen, and we 
must have discussed it. In fact it says, number 5, 
undecipherable word, ’’with Shaheen” - oh, "discussed 
with Shaheen," I guess it is and I went to see 
Shaheen. 

Q Did you also discuss the White House travel 
office files at that point? 

A Well, Joe’s got it down here, but if we 
did, I don’t know if I was still there. In any 
event, it wasn’t of any interest to me so I didn’t 
remember. 


(Discussion off the record.) 

BY MR. GICALE: 

Q Mr. McDowell, do you have any other 
independent recollection of that meeting or what else 
was discussed and what was decided after the meeting? 

A No. 

Q Do you know why the meeting was called on 
that particular date? And we are not quite certain 
of the date, although it may be December; is that -- 

A I am not quarreling with the date. It kind 
of privately amuses me, normally I take off Christmas 
and the day after and usually that whole week. 
Probably because there were things that were going on 
and I needed to be there. 

Q Do you recall there were some negotiations 
going on on or about December 24, 1993 with respect 
to the subpoena to David Kendall? 

A Yes, I don’t know -- it’s the precision of 
my recollection that I would quarrel with, that it is 
that date, but I remember at the time there were a 
lot of things going on. 

Q Around Christmastime, as a reference point? 
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A I am not denying that’s the date. I am 
just saying that I remember about that time late 
December, there were a lot of things going on that 
seemed to be very important. Whether or not in the 
long run, they would have been or not - 

Q Do you remember when the subpoena went out 
to David Kendall, or the request went out? 

A I think it was around that time. 

Q Before Christmas; correct? 

A You see, that’s the thing, before or after 
Christmas, I don’t remember whether it was before or 
after Christmas; whenever it was, it was, but 1 
remember it was in December. 

Q Do you know whether this meeting occurred 
before or after that subpoena? 

A No. 

Q Do you know if this meeting was in 
relationship, was related in any way to the subpoena 
and the records you would be obtaining from 
Mr. Kendall? 

A 1 think Joanne Harris would have wanted a 
summary of everything we were working on. I think 
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she was probably well aware of it but she wanted — 
that would be a normal thing to do, here is what we 
are doing right now. And if we are in fact - that 
was when we were subpoenaing Kendall, 1 would have 
told her. 

Q Mr. Mackay testified yesterday there was 
some concern in terms of Mr. Kendall’s delivery of 
documents to the department, concern based on some 
inconsistencies in terms of conversation with 
somebody, either Mr. Carver or Mr. McDowell, had with 
Mr. Kendall about the production of documents. 

MR. BEN-VENISTE: Are you sure you want to 
tell this witness what Mr. Mackay testified to? That 
might be somehow — 

MR. GICALE: Yes, I am sure of that. 

MR. BEN-VENISTE: Did you check your 
ethical capacity? 

BY MR. GICALE: 

Q Mr. Mackay testified to that yesterday, and 
indicated that there was a concern about that — 

A If we can get done within five minutes, 
let’s not count this joke time against me. 
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1 MR. GICALE: Off the record. 

2 (Discussion off the record.) 

3 THE WITNESS: Whenever you are asking a 

4 lawyer for documents, there are always concerns and 

5 worries, and yes, there were. How big they were in 

6 the scheme of things, I don’t -- 

7 BY MR. GICALE: 

8 Q Was this meeting called to address those 

9 concerns or anticipation of that production of 

10 documents? 

1 1 A The only memory I have of the meeting was 

12 that afterwards I went to see Shaheen. And it seemed 

13 like, at the time, a diversion but probably a 

14 necessary diversion, because the pleas raised an area 

15 that didn’t seem at all central to our investigation, 

16 but if we didn’t cover it in some sense, we would 

17 probably be accused of being incomplete. 

18 On the other hand, it was interesting, you 

19 know, I had nothing to do with the inquiry into 

20 Foster, and I didn’t mind going to see Mike Shaheen 

21 and talking to him about it, but it did seem to be a 

22 diversion. I don’t think anything ever came of it. 
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1 Q Earlier you were asked by Mr. Ben-Veniste 

2 whether or not political considerations should 

3 determine the process of a criminal investigation; is 

4 that correct? 

5 A Right. 

6 Q And you responded that political 

7 considerations should not determine the process; 

8 correct? 

9 A And I took that to mean Democrat, 

10 Republican and partisan. 

1 1 Q Any political -- 

12 A ’’Any political” is too broad. Obviously if 

13 I sat around on my rear end and didn’t do anything, 

14 politically the department would be hurt for having a 

15 bunch of boobs running the investigation. If it is 

16 so broad to include that, there was an expectation 

17 that we not be dilatory. 

18 Q So it shouldn’t be influenced, for 

19 instance, by elections; correct? 

20 A Right, and there was — that part — 

21 Q Do you know whether or not the department 

22 was influenced by any political considerations in its 
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decisionmaking with respect to the investigation of 
the -- the criminal referral of the Hale case? 

A When it first came up, and this was before 
I got involved in it, I think the U.S. Attorney was 
concerned that the referral was a politicalization of 
the process. And I think in retrospect he was 
probably right, but I don’t have any proof of that, 
but that’s what it seems like. 

Q Did he make any decisions based on the 
political process? 

A Well, I think he decided not to 
investigate — I mean if you take his writings at his 
word, I am talking about Banks now. 

Q Right. 

A If you just look at the letters, that 
looked like he — I had that in mind. His 
independent evaluation of the referral plus his 
suspicions of the timing of it made him not do 
anything to avoid politicizing the case. 

Q Didn’t he make a decision not to 
investigate this prior to November 3, 1992, the date 
of the election? 
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A Well, he looked at the documents and 
everything; to that extent he did something. I think 
what he didn’t want to do is do anything that would 
be overt to the public and cause comment because he 
thought it would politicize an otherwise barely 
routine referral. 

Q I am going to refer you to document number 
7051, probably some zeros before that, in the last 
paragraph of that document. It is a document to Don 
Pettus from Charles Banks, and in the last paragraph 
of that letter, it says "neither I personally nor 
this office will participate in any phase of such an 
investigation regarding the above referral prior to 
November 3, 1992," and that’s with respect to RTC 
referral C004. Do you see that sentence? 

A Right. 

Q Now, Mr. Banks was -- there were political 
considerations, political — excuse me, strike that. 

Political considerations were determining 
the investigative process based on this letter; 
correct? 

A But I — yes, and I think this would be a 
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good example of the broad political thing. I didn’t 
understand Mr. Ben-Veniste’s question to mean 
political in that sense but partisan; I thought he 
was referring to partisan political like we do this 
because it will help the White House or do this 
because it will hurt this candidate. 

Q So you think it is okay — 

MR. BEN-VENISTE: Hang on. Let him finish 
his answer. 

THE WITNESS: I think - and this is 
something I am more than familiar with, because it 
came up regularly when I was chief of the public 
integrity section, especially in things like 
undercover investigations and stuff, that oftentimes 
investigations that had a political ramification 
would be ready in some sense to surface at the time 
of an election. 

And there were two schools of thought on 
how you handle it, how a prosecutor should handle 
it. Some prosecutors - and I was among them, and 
Banks apparently was among them if you take his 
letter at face value - thought that to the extent 
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possible you should not couple significant events in 
a criminal investigation around an election because 
it politicized the criminal process. 

There were other prosecutors of some 
repute — in fact 1 can think of one that’s in 
Congress right now — who thought that there was a 
duty, if you could surface something, there was a 
duty to do it around election time, simply because 
the public had a right to know. I didn’t agree with 
that, but I could understand that you could be a 
responsible prosecutor and think that way. 

My own counsel, as chief of public 
integrity, when I give talks is not to do that, to 
avoid surfacing things public around an election, 
because the consequences are way out of proportion to 
whatever you would get from it. 

So I think he acted responsibly but not in 
a partisan way, because he is a Republican and his 
partisan advantage would have been to surface it. 

But I thought he acted very responsibly by not doing 
anything until after the election, so that the 
process wouldn’t be politicized. 
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Q So you think it is fine to delay an 
investigation because there is an upcoming election? 

MR. SGRO: That’s really an unfair 
characterization of his testimony. 

MR. BEN-VENISTE: You are arguing now. 

THE WITNESS: Wait a minute. Wait a 
minute. It is not accurate. What I said, it is not 
a question of fairness or unfairness. That is not 
what I said. 

He didn’t refuse to do anything. What he 
didn’t do was do something that would surface the 
referral overtly, like issue grand jury subpoenas or 
go out and do interviews that would generate press 
coverage, which would necessarily be incomplete at 
the initial stages of an investigation, so you would 
have nothing but speculation, and unnecessarily 
politicize the investigation. 

It is pretty clear from either this letter 
or other letters that he did do a substantial 
amount ~ I think he said in one of these letters he 
and the agent and the assistant spent a week going 
over the evidence and formed an opinion which is more 
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than most actual U.S. attorneys would do in a case. 

Q What did he do after the election? 

A I think he eventually tried to get out of 
the case by recusing, but I don’t think that had — 
that was any more political than before. I think he 
had probably -- although I haven’t spoken to him on 
this — he had formed an opinion that this was way 
premature, or basically, not a very good referral. 

Q But the bottom line here is he made a 
decision based on politics to delay the 
investigation? 

MR. BEN-VENISTE: No. He made a decision 
based on fairness, as to what he would do in this 
case, and you don’t want to hear that. 

MR. GICALE: I am asking the witness a 
question. 

THE WITNESS: What do you mean by 
"politics"? 

BY MR. GICALE: 

Q This election, he made a decision not to 
proceed with the investigation, because there was an 
upcoming election on November 3, 1992; correct? 
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A Right. But I don’t think it was a 
political decision; I think it was a policy decision 
that I agree with. 

Q It is related to an election, and that’s 
politics. 

A If there had been a riot at the local 
federal prison, if there is one, he might make a 
decision because he prioritized the riot as a more 
important matter to deal with. Or if his wife had 
cancer surgery, he might not do it because he opted 
to pay more attention to his family than the case. 

This is not something that a statute of 
limitation was going to run before November 3. I 
think he made a very appropriate decision that 
involved politics but was not a political decision. 

It was a policy decision. 

Q With respect to Mark MacDougall’s 
memorandum of law — 

MR. BEN-VENISTE: That’s it. Let’s - 
MR. GICALE: All right, we will come back. 

MR. BEN-VENISTE: Off the record. 

(Discussion off the record.) 
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(Whereupon, at 12:45 p.m., the deposition 
was recessed, to be reconvened at 1:45 p.m. this same 
day.) 
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AFTERNOON SESSION (2:10 p.m.) 

Whereupon, 

GERALD MC DOWELL 

resumed the stand and, having been previously duly 
sworn, was examined and testified further as follows: 
EXAMINATION (Continued) 

BY MR. GICALE: 

Q Mr. McDowell, just going briefly back to 
the issue of Paula Casey’s recusal, do you recall 
anybody telling you in September of 1993 that she had 
indicated that she was going to recuse herself, but 
she was waiting for an appropriate time to do so? 

A 1 don’t have any recollection of that. 

Q Do you recall anybody in September telling 
her that she should recuse herself, September of 
1993? 

A I’m sure if we talked about it, that was 
the only opinion anyone had, that she should recuse 
herself, but focusing on a specific memo, no. 

Q Your first meeting with her, your first 
discussion with her about it was not until November 
3, 1993? 
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A 1 can’t say I never talked to her on the 
phone because I don’t remember. The only time I ever 
met her was in that meeting in Phil Heymann’s 
office. 

Q So, do you have any recollection today as 
to why there may have been a delay, if there was, in 
her recusing herself? 

A Speculating that she just didn’t see 
herself, what everyone else saw, that it was 
appropriate for her to recuse. 

Q Turning your attention to the Mark 
MacDougall memorandum — and this is the document 
marked as 007041, dated February 23, 1993 ~ how 
thoroughly did you review this memorandum? 

A I read it. I mean — 

Q How much time did you spend reading it? 

A However long it takes to read it. I 
probably spent — read it over a couple of times, 
maybe an hour. 

Q Now, were you out of town when this memo 
was produced, at some kind of a conference with 
Mr. Carver and Mr. Arterberry? 
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A I don’t know. My travel records would 
show. I don’t remember being out of town. 

Q Were you involved in giving instructions to 
Mr. MacDougall as to how long he had - how much time 
he had to prepare the memorandum? 

A I don’t remember talking to him about it, 
although the MacDougall memo starts out by saying 
whatever it says, you’ve asked me to — I don’t — 

Q How many days was he given? 

A I don’t — I don’t remember. Looks like, 
from the question I got in the House, looks like he 
turned it around right away. That was the first time 
I focused on that. 

Q Within one day? 

A That’s what they said in the House. 

Q Do you know why he was given such a short 
time frame to turn this around? 

A No, because I don’t have any memory of the 
length of time he had. 

Q Now, when you said you — the review you 
gave it, you read it, took you about an hour; 
correct? 
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A No, I mean - I would say about an hour of 
review. It didn’t take me an hour to read it because 
it is not that long a memo but I probably went over 
it a couple of times. 

Q What did your review consist of, other than 
reading it? 

A Reading it again, just to make sure I 
grasped it. 

Q Did you look at the criminal referral and 
compare it to — read that as well, and compare it to 
the memorandum? 

A I am guessing that I read it, I read 
whatever papers were associated with it, as well as 
Mark’s memo, probably reread the memo. But I don’t 
have a vivid memory of sitting down and doing 
something in a certain order - 

Q Do you have any — 

A - to see, to match the response to the 
incoming, I would have read the incoming as well as 
his memo. 

Q By "the incoming," you are talking about 
the request for Mr. Keeney to take a look at it? 
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A Whatever it was, yes. 

Q Did you look at any case law before or 
subsequent to reading this memorandum? 

A No. 

Q Were you familiar with the case law in 
this? 

A I had a general familiarity from reading 
press memos and reading the manuals and going to 
conferences. 

Q How many other referrals from the RTC had 
you reviewed prior to this one? 

A That, I believe, was the first referral, 
actual referral I had seen. 

Q So, you reviewed this, it took you 
approximately an hour, and did you have any 
discussions with anybody about it? 

A I’m sure I did, but I don’t have any 
recollection of them. I would think I would talk 
with Carver and probably Mark MacDougall. 

Q Did you review the exhibits? 

A Which exhibits? 

Q The 300 exhibits? 
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A No, I don’t think there were 300 exhibits 
attached. 1 think it was just the referral. 

Q Did you request to review the exhibits? 

A No. And 1 think if they were available, I 
would not have reviewed the exhibits. 

Q Did you discuss it with - this memorandum 
with the FBI or the U.S. Attorney’s Office? 

A No. 

Q Did you feel that the memorandum should be 
discussed with the U.S. Attorney’s Office or the FBI 
office out in Little Rock? 

A Well, if I felt that, I would have called 
them up, but no, I didn’t feel it should be discussed 
with them. 

Q Now, was there any evidence of a federal 
crime in this referral? 

A I think that there was — you could say 
that some of the activities, if there were evidence 
of it, might have been misapplication by MacDougall, 
but it was hard to say, to get that from the referral 
itself, because the facts weren’t very well fleshed 
out. 
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Q Okay. Is it fair to say that some 
potential federal crimes were raised in the memo but 
you needed further information to appear if there was 
sufficient information to go forward? 

A It didn’t appear to me, after reading the 
referral and especially after reading Mark’s memo, 
based on his expertise, that it was a referral that 
had much potential. 

Q Well, I am going refer to a copy of the 
referral, Bates number 006695. And in particular -- 
I’m sorry, this document starts at 006695 and it goes 
through 006714. And I am going to direct your 
attention to one of the pages in the middle, although 
that Bates number happens to be cut off, but it is 
page 10 of the referral itself. There is a fax page 
up there, number 12. And I am just -- 

MR. BEN-VENISTE: I don’t think I have that 
with me. That’s all right, go ahead. 

MR. GICALE: You want to take a look? 

MR. BEN-VENISTE: Go ahead. 

BY MR. GICALE: 

Q I am going refer you to the item dated 
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2/19/85 at the top of that page. 

A Right. 

Q Okay. Now, what is that a description of? 

A Why don’t I just read it. "Check number 
611 for $95,562.62 was issued to Madison Guaranty 
Savings & Loan for principal and interest payments on 
five McDougal-related loans this check cleared from 
loan proceeds of $351,502.80, deposited to McDougal’s 
account on 2/2/85. Proceeds were designated purchase 
and renovation of home for the McDougals; however, 
over $100,000 of the proceeds were ultimately 
diverted for the purpose of bringing other debts 
"current." 

Q Are you saying that that type of allegation 
is not something that should have been further 
pursued or investigated? 

A If the RTC wanted to flesh it out, maybe 
see if there was any civil violation that was within 
their jurisdiction, fine, but it didn’t seem to me 
that that, in and of itself, in this context, cried 
out for an investigation. 

Q Well, when an individual or individuals 
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1 apply for a loan, based - make certain 

2 representations to the bank, with respect to the use 

3 of proceeds of the loan, and then they get it for 

4 other uses, does it — can that constitute a federal 

5 crime? 

6 A If they didn’t pay back the loan, and they 

7 never replaced the money that they diverted with 

8 other funds that they had, and they never built a 

9 house and the whole thing was clearly a sham, it 

10 could be prosecutable as a federal crime and often 

1 1 is. Whether or not all those things happened, it 

12 isn’t clear from the referral. And moreover, this is 

13 someone who had already been prosecuted and 

14 acquitted. 

15 And in terms of the U.S. Attorney gearing 

16 up an investigation on these facts, when they had all 

17 this other unaddressed work in the district that they 

18 referred to, it didn’t seem that it cried out for 

19 special treatment. 

20 Q But now you are talking about a question of 

21 priorities, and I understand that. 

22 But, this is a pretty fairly typical kind 
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1 of allegation, a bank fraud case, somebody takes loan 

2 proceeds and uses it for another purpose; correct? 

3 A If it’s done with intent to defraud the 

4 bank, and the bank suffers some loss, then it is 

5 often prosecuted. 

6 Q As a professional prosecutor, how would you 

7 proceed to investigate an allegation like this? What 

8 would you do? What would be the next step you would 

9 take? 

1 0 A For one thing, you would see if the 

1 1 institution suffered any loss, were the loans ever 

12 repaid, because if it is an old loss -- if it is a 

13 no-loss case, if you had all the intent to defraud in 

14 the world, it wouldn’t result in much a prosecution. 

15 The jury would likely acquit. 

16 Q Did you ask the question whether there was 

17 a loss in this case? 

18 A No, I didn’t. There was no loss indicated 

19 in the referral, which — I think Mark noticed that. 

20 And it seemed that this referral had come in 

21 half-baked. There was no reason for a more thorough 

22 investigation not to have been done, or there was no 
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reason to go after someone that the government had 
already brought a presumably strong case against and 
lost. 

Q Well, are you saying that the government 
doesn’t go after someone where they have lost the 
case, even though there is a viable other federal 
charge subsequent — 

A I don’t know that they go butting their 
heads against a wall. If you lose a case once 
against someone, I don’t think it is prudent to go 
after them again unless you have a strong case that 
you think you are going to win. 

Q You are saying here, even if you had 
discovered, with a little bit of effort, that the 
loan wasn’t repaid, and the moneys in fact were 
diverted to some other purpose other than the 
intended purpose of the bank, that you wouldn’t have 
pursued it? 

A Well, we certainly didn’t pursue it. 

Q Well, you didn’t look into it? 

A No, but I don’t know that — I asked Mark 
to look into it. What I wanted was some sense of 
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what the case was about, which he provided me. We 
weren’t taking the — the whole point of not taking 
the recusal was we were not going to do the 
investigation in Washington. 

Q Now — 

A And that was a much easier decision that 
didn’t require a memo from a line attorney, but just 
so I would have some sense of what the case was about 
for my own information, and in case anybody else 
wanted to know, it was useful to me to have Mark do 
an analysis. It is not a press memo or declination 
but given his experience and the experience of the 
section, I could get a pretty good flavor of whatever 
the case was about. 

Q You didn’t view this as a final decision on 
the case, I take it? 

A No, nor do I think that we ever pretended 
it was a final decision in the case. 

Q Where do you believe that the final 
decision would reside with respect to whether or not 
this ultimately would be either investigated or 
prosecuted? 
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1 A If our recommendation was taken, and 

2 apparently it was, it was the U.S. Attorney’s 

3 responsibility to either decline it, as they seemed 

4 ready to do, or to change their minds and pursue it, 

5 and set it for prosecution. 

6 Q Were you aware of the fact that the U.S. 

7 Attorney, Mr. Banks, had suggested that perhaps a 302 

8 should be taken for witnesses before an ultimate 

9 decision would be made as to whether or not to 

10 further investigation or charge someone? 

11 A I think in one of the letters that he wrote 

12 that’s reflected, that he thought that ~ although he 

13 clearly didn’t think much of the case, he didn’t have 

14 a problem with doing some very basic interviews, 

15 although frankly interviewing the subjects of the 

16 case is not always a particularly productive thing to 

17 do. You assume they are either going to take the 

18 Fifth or tell you they didn’t do anything wrong but 

19 you might learn something from them. 

20 Q Okay. And do you know whether they were 

21 taken? 

22 A No, I don’t know. 
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1 Q So, the decision that Mr. MacDougall came 

2 to in this memo and the one you reviewed and 

3 concurred in — strike that. 

4 A I don’t think he came to a decision. I 

5 think he was telling me what he thought of the case, 

6 just so I could have some understanding of what it 

7 was about. The referral is kind of a stylized 

8 document that’s not the easiest thing in the world to 

9 grasp. For one thing, I don’t know where they got 

10 the type for it, but it seems to be the world’s 

1 1 smallest typeface. 

12 0 Okay. 

13 A It was of great help to me to have Mark, 

14 who is used to looking at things like this, give me a 

1 5 read on what the case was about. 

16 Q You are not saying here today that, within 

17 this document, this criminal referral C0004, there 

18 was no basis for some possible further investigation 

19 into some criminal charges, are you? 

20 A I haven’t said that. 

21 Q Okay. But what you are saying is that, 

22 based on the proof you had before you and based on 
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some priorities you had, you didn’t — there was some 
question as to whether or not the government should 
proceed? 

A Yes, looked like a junky case that, if it 
had any merit, the RTC should have fleshed it out, or 
it didn’t have any merit and they should go on to 
more productive things. 

Q Did you ask them to flush it out further? 

A No, because it wasn’t our case. We were 
looking — strictly speaking, we were asked to give 
an opinion on the recusal. 

Q Did you give one? 

A Yes, we didn’t think the recusal was 
warranted. 

Q Was that — 

A I didn’t ask Mark to give an opinion, 
because I don’t need him for that. I needed him 
because he had some experience in bank fraud and 
could tell me what the case was about. 

Q Now, is there a memo with respect to the 
recusal opinion that you gave to Mr. Keeney? 

A I think the only memo is the memo Larry 
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Urgenson signed off on, to who I have forgotten. The 
deputy I guess. 

Q The memo that exists is not from you; it 
was drawn for Mr. Keeney to send to Mr. Frazier? 

A Well, it was from the fraud section. I 
initialed off on it. But it wasn’t - it wasn’t 
styled McDowell to someone, it was styled Keeney 
to — 1 have forgotten who it was, it was Frazier or 
whoever we were sending it to. 

Q In sum then, while there may have been 
evidence of some crimes in this, you did not believe 
that, based on the information you had with respect 
to priorities and things of that sort -- 

A And it seemed like the U.S. Attorney’s 
initial opinion was correct, that it wasn’t much of a 
case, that he wasn’t going to — that he had reviewed 
it, he had read the exhibits, we reviewed the 
referral. Mark clearly didn’t think much of the 
referral, and he was experienced. Carver had seen a 
lot of those types of cases. Nobody was saying this 
was a good case, and it seemed like the U.S. 

Attorney’s initial reaction was right, that it wasn’t 
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1 the kind of case that cried out for an 

2 investigation. 

3 But our opinion was also, the U.S. Attorney 

4 shouldn’t recuse, and what followed from that was any 

5 declination of prosecution should come from their 

6 office, not fraud. Because if we had had to make 

7 prosecutive decision, we would have had to review all 

8 the evidence, and maybe done interviews, done what it 

9 takes, but I wouldn’t have been happy taking the case 

10 in either because it certainly didn’t look like it 

1 1 had any potential. 

12 Q But you wouldn’t know that until you look 

13 at the exhibits? 

14 A You don’t know anything, you can look at a 

15 case that looks absolutely horrible and find out in 

16 the first interview you get. But if you take that 

17 approach to life, you never prioritize anything; you 

18 don’t get anywhere. 

19 Q You have to take some other steps to 

20 determine whether or not you have to go further? 

21 A One of them is experience, that accounts 

22 for a great deal, and here, it didn’t look to me like 
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1 it was a great case, didn’t look to Mark like it was 

2 a great case, United States Attorney who was familiar 

3 with McDougal and the evidence didn’t think it was 

4 much of a case, the FBI didn’t think it was a great 

5 case. And when you add that they had huge failures 

6 that no one was looking at, it seemed like an 

7 enormous waste of time. 

8 Q So, $100,000 of proceeds, if there is an 

9 allegation it was diverted, you don’t think that’s a 

10 significant case, diverted from a loan? 

1 1 A What is diverted? I mean I just went 

12 through that with you. If the investigators, who 

13 apparently had the time to look into this, had found 

14 that it was a deliberate fraud, the bank wouldn’t 

15 have loaned the money or the S&L wouldn’t have loaned 

16 the money without the representation it was to go for 

17 a house and in fact it didn’t go for a house. And 

18 the money -- tracing the money, they diverted 

19 100,000, that wasn’t replaced by anybody else and it 

20 wasn’t repaid — and all of these things go to making 

21 it an attractive case to prosecutors — just the bare 

22 fact that there is an allegation of a diversion, 
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1 isn’t enough because all of these referrals have some 

2 kind of allegation. 

3 There are thousands of referrals that come 

4 in, and the reason they refer it is the investigator 

5 from the RTC thinks there is a potential of a 

6 criminal case. But the hard work is to wade through 

7 the referrals and see which ones have good potential 

8 and discard whichever ones don’t, and return those to 

9 the RTC for whatever civil remedies they think are 

10 appropriate. 

11 MR. BEN-VENISTE: Off the record. 

12 (Discussion off the record.) 

13 BY MR. GICALE: 

14 Q Mr. McDowell, it is the expectation of the 

15 U.S. Attorney’s Office and the Department of Justice 

16 that, when these referrals come in, for instance, 

1 17 from the RTC, that usually some additional work has 
18 to be done; correct? 

i 19 A By somebody, yes, not necessarily in the 

20 criminal context. 

21 Q Well, criminal or civil, but that sometimes 

22 that has to be done — grand jury subpoenas, for 

124 

1 instance, are issued; correct? 

2 A No, I would say not in every case. The 

3 10,000 cases that were in inventory had large losses 

4 alleged, but there are thousands of other cases that 

5 don’t get any work. And of those 10,000, lots will 

6 be declined without any grand jury, by going through 

7 a process not too dissimilar to what the U.S. 

8 Attorney did here and what we are talking about. 

9 Q The process you are talking about is the 

10 prioritization process? 

1 1 A Which tells you if you are going to put an 

12 ounce more of work into it. 

13 Q So what we are saying here to do is there 

14 may be cases where there may be evidence, there is 

15 the potential for evidence, but you might decline 

16 simply because of a prior prosecution -- 

17 A I would think, to give the RTC their due, 

18 everything that gets referred has some potential; 

19 otherwise it would be outrageous to send it over, and 

20 I don’t think they acted outrageously across the 

21 board. 

22 But, given also that they were referring 
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cases at a relatively low level of criminal 
potential, most of the cases that they referred, just 
statistically, probably didn’t belong being reviewed 
by the FBI or the U.S. Attorney. If it was another 
category of crime, the U.S. Attorney probably would 
have stepped in and said stop sending this junk to 
me. But because the country was really, you know, 
endangered by the S&L crisis, the Justice Department 
went to special lengths during this period of time to 
carefully review one class of cases, namely savings 
and loan defaults in the RTC, to make sure we went 
the extra mile. 

And we looked at a lot of cases that 
ordinarily a U.S. Attorney or FBI office wouldn’t 
look at. But going the extra mile to look at them 
doesn’t mean you go the extra mile to interview or 
extra mile to grand jury, that would have been an 
incredible waste of time and effort that would have 
impeded real work being done. 

Q How much time and effort would it take to 
proceed on this? 

A The United States Attorney, Mr. Banks, 
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mentions in one of his letters that he spent about a 
week reviewing the referral and the evidence. And 
the FBI had reviewed it and had fairly negative 
conclusions. And when we looked at the referral 
itself, there was nothing about it that cried out 
there is something special here. 

It seemed like their opinions were correct, 
and we weren’t saying that, when we sent it back to 
them, that they couldn’t take that particular 
allegation that I just read, and go out and do an 
interview or look at the checks. But it — we also 
were saying it wouldn’t be unprofessional if they 
didn’t do it, if they just declined it. 

Q But the U.S. Attorney didn’t say he 
reviewed the exhibits and said there was no case. He 
said — and you are referring to the letter that he 
sent to Mr. Pettus, the FBI agent; correct? 

A I am referring to all the documents that 
came with the package. 

Q Right. Once he had reviewed those 
documents, he said that he would discuss the 
possibility of proceeding further, but that at that 
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juncture there was no evidence to suggest that the 
witnesses had any culpability or knowledge; isn’t 
that your understanding of it? 

A That’s part of my understanding. I also 
think he thought it was a politically motivated 
referral. I think he thought there was no 
potential. I may be extrapolating some of what the 
SAC said. But you have a lead defendant that lives 
in a trailer down by the river, almost like that joke 
on Saturday Night Live, what are we talking about 
here, you’ve got criminals in the big banks in 
Arkansas, with $900 million failure and $600 million 
failure, and we are zeroing in on someone who has 
been acquitted, has no assets and a very marginal 
referral comes along, that’s not the time that a good 
U.S. Attorney jumps and says ring the sirens, let’s 
go follow up every lead. 

Now, if nothing had happened, if he hadn’t 
sent it to Washington within a year, the RTC referred 
other matters that had much more potential and the 
U.S. Attorney’s Office did something about it. I 
mean that’s the way the world works. 
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But to go off, you know, like a firehouse 
dog just because you get that referral in would have 
been imprudent. I think Banks did the right thing. 

His only mistake I think was sending it to Washington 
because of a recusal because he didn’t allege any 
grounds to justify the recusal. 

Q Banks never made a decision on whether to 
prosecute this matter? 

A Right. So? 

Q Well, when you say "did the right thing," 
what did he do -- 

A He did the right thing by telling the FBI 
that he wasn’t going to give them a prosecuting 
opinion and signaling to them that he thought it had 
very little potential. And I think he did the right 
thing not to do anything right prior to the election 
to politicize it, and the fact that afterwards he 
thought he should recuse, I think he was wrong there 
but that’s not a terrible thing. He sent it in and 
got the answer back that he should have gotten. 

Q He said that he would not give them a 
prosecutive opinion? 
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A Yes, 1 think he said that flat out in one 
of his letters to the SAC. 

Q Didn’t he say in due time he would be happy 
to meet with them and discuss the possibility of 
these allegations against the McDougals? And I am 
going to show you — 

A Are you saying he didn’t say to the FBI 
that he wouldn’t -- 

Q I am going to show you his letter, document 
FBI 7051 and 7052, dated October 16, 1992. Do you 
want to review it? 

A "At the time we met, I explained to you my 
serious reservations about future prosecutions of the 
individuals involved in this referral. My evaluation 
of the referral indicates that there is not a 
prosecutable case capable of being proved beyond a 
reasonable doubt against any of the witnesses." 

What - 

Q Just — 

MR. BEN-VENISTE: Let him answer the 
question. We have been over this thing 17 times. 

MR. GICALE: I have gotten different 
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answers. 

MR. BEN-VENISTE: I don’t think so. 

MR. SGRO: I think it is the same answer. 

BY MR. GICALE: 

Q Can you tell us where he said that he would 
not submit a prosecutive memo or whatever -- I’m 
sorry, what was it, that prosecutive -- how did he 
characterize that? 

(The reporter read the record as requested.) 

BY MR. GICALE: 

Q Where does it say that in the letter? 

A I think -- well, let me see, Pettus’s 
material, I think that -- I know I have read 
someplace that he wouldn’t participate in the 
investigation if the FBI were audited. 

MR. BEN-VENISTE: It is in the fifth 
paragraph down, Gerry. Fourth paragraph. 

THE WITNESS: "However, I do believe it 
might be helpful to reiterate what I told you 
previously." 

MR. BEN-VENISTE: Above that. 

THE WITNESS: "I am now advised that you 
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have been ordered to do an immediate review to 
determine if an investigation is warranted. As part 
of the same, you are required to send a prosecutive 
proposal for such investigation by Friday October 16, 

1992. Such an order does not apply to this office. 

However, I do believe it might be helpful to 
reiterate what 1 have told you previously. Neither I 
personally nor this office will participate in any 
phase of such an investigation regarding the above 
referral prior to November 3, 1992. You may 
communicate this orally to officials of the FBI. You 
should feel free to make this part of your report." 

Prior to that, he says, "the only 
allegations having any credibility were the possible 
deliberation for investigation existing against Mr. 
and Mrs. McDougal and Lisa Anspaugh. These 
allegations combined with Mr. McDougal’s previous 
acquittal, his present mental state along with no 
prospect of recovering lost moneys from the 
institution have serious negative attributes for a 
successful prosecution of these insiders." 

Q Where in the letter does it say that he 
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would not supply them with a prosecutive opinion? 

MR. BEN-VENISTE: He just said he is not 
participating in this. Come on. 

MR. GICALE: It doesn’t say that. 

MR. BEN-VENISTE: We are spending hours on 
this. It is argument. 

MR. GICALE: It is not in the letter. 

MR. BEN-VENISTE: He has given the answer. 
You may not be familiar with the way — 

MR. GICALE: He had a chance to review it. 

BY MR. GICALE: 

Q Is it in the letter? 

A The exact words are not but the parts of 
the letter I just read are a clear message to the FBI 
that he didn’t think this case has any prosecutive 
merit, and I think — and the SAC’s teletype to 
Washington that’s reflected. 

Q Well, then why would he be saying I would 
be happy to meet with you to discuss a limited 
examination and possibility of proving some of the 
allegations regarding Mr. and Mrs. McDougal and 
Ms. Anspaugh? 
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A It is undoubtedly a courtesy to the SAC, 
who has been told apparently, judging from that 
letter, if that letter is accurate, has been told to 
do something. He is not telling the SAC as a bad 
person but he is giving them a pretty 
straight-from-the-shoulder opinion. 

Q So despite the fact that there may have 
been some evidence of criminal activity in this 
criminal referral, you do not feel — 

MR. BEN-VENISTE: I object to the 
redundancy of asking these questions. Sometimes ~ 

MR. GICALE: Strike that. I am done. 

EXAMINATION 
BY MR. BEN-VENISTE: 

Q Let me conclude this by turning your 
attention to the second page of the document that you 
have just alluded to, which is Mr. Banks’s letter to 
Mr. Pettus of October 16, 1992. And read into the 
record the first two paragraphs on the top of that 
page -- I’ll do it. 

A Okay. 

Q You have been called upon to read plenty. 
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"While I do not intend to denigrate the 
work of RTC, I must opine that after such a lapse of 
time, the insistence for urgency in this case appears 
to suggest an intentional or unintentional attempt to 
intervene into the political process of the upcoming 
Presidential election. You and I know in 
investigations of this type, the first steps, such as 
issuance of a grand jury subpoena for records, will 
lead to immediate and public inquiries of matters 
that are subject to absolute privacy. Even media 
questions about such an investigation, in today’s 
modem political climate, all too often publicly 
purports to ’legitimize what can’t be proven.’ For 
me personally to participate in an investigation that 
I know will or could easily lead to the above 
scenario and to the possible denial of rights due to 
the targets, subjects, witnesses or defendants, is 
inappropriate. I believe it amounts to prosecutorial 
misconduct and violates the most basic fundamental 
rule of Department of Justice policy. I cannot be a 
party to such actions and believe that such would be 
detrimental to the Department of Justice, the FBI, 
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this office, and to the President of the United 
States," who was then George Bush; correct? 

A Yes, that’s right. 

Q Now, Mr. Banks was an appointee of a 
Republican president; correct? 

A As far as I know, that’s correct. 

Q In all of your time in the public integrity 
section and other parts of the Department of Justice 
and utilizing that experience, in your judgment, do 
you find any fault whatsoever with the analysis that 
Mr. Banks was making in the two paragraphs that I 
have just read? 

A No, I think in the context of what he had 
in front of him, that was an appropriate way to go. 

Q And in the sense of what Mr. Banks was 
saying in terms of a recusal, is it fair to say that 
he didn’t want to be put in the position of having to 
decide to go forward in this investigation, under 
these circumstances, that might cause an improper 
result in terms of publicity associated with the 
opening, the mere opening of an investigation? 

A I don’t know if I’d link that to the 
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recusal. I think he didn’t want to make a 
prosecutive judgment and do any investigation at that 
point, because that would be inappropriate. 

Q When he talked about intentional or 
unintentional attempt to intervene into the political 
process, by some person or persons at the RTC, did 
you know at the time this letter was written that 
Jean Lewis, who was the author of the criminal 
referral, told Supervisory Special Agent Irons that 
in substance, she was changing her personal plans and 
turning down another job so that she might change the 
course of history? 

A No, I didn’t know that. 

Q And did you know that Ms. Lewis took 
herself off the investigation of banks that had 
suffered much more substantial losses in Arkansas 
than Madison, to work on this Madison matter? 

A No, I wasn’t aware of that at the time. 

Q And if you had been aware of those facts, 
would that have led to reinforcing the position that 
Mr. Banks was taking, or diminishing from the force 
of the position he was taking? 
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A Well, I thought he was correct, without 
knowing it but certainly, if those were the facts, I 
think he was 200 percent right. 

Q Then let me turn finally to the area of the 
SBA document, the investigation, if we can call it 
that, when various individuals were -- from the White 
House counsel’s office were interviewed by FBI agents 
at your direction. And I say "your," I include 
senior people at the Department of Justice. 

As the result of those interviews, did it 
appear to you that anyone at the White House had 
acted unlawfully? 

A No. Although, frankly, I haven’t -- if I 
have ever seen the interviews, I have forgotten them 
but it was not an issue as we were turning the case 
over to Fiske. We didn’t think we had any evidence 
of unlawful behavior. 

Q And did you uncover, putting aside unlawful 
behavior, any evidence of improper motive? 

A I don’t recall any, no. 

MR. BEN-VENISTE: I have nothing further. 

EXAMINATION (Continued) 
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BY MR. G1CALE: 

Q Did you review any of the interviews of the 
FBI agents? 

A That’s what I tried to tell 
Mr. Ben-Veniste, I don’t have any memory of it. If 
we had them in the office, I would have seen them. I 
just don’t remember seeing them. 

Q All you know is there was a plan to 
interview them and you don’t know what happened? 

A That’s my memory but I already also know 
whatever happened, that lead petered out. It wasn’t 
what we -- basically what are we were occupied with 
was an orderly transfer to Fiske and we briefed Fiske 
on what we thought was current. And I don’t remember 
meeting the White House counsel’s office except to 
tell him what we had been doing vis-a-vis the counsel 
so if he wanted to follow up on it he could. 

Q Okay, you told him that you had been 
talking or proposing to interview certain White 
House — 

A Yes, I just can’t remember how much I knew 
at the time, but we, Carver and I, told him about the 
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SBA documents and that stuff. And if he wanted to 
follow it up, he could. But I don’t think — I don’t 
have any memory of saying, gee, we really found 
something just as we had to give the case up. I 
would have to look at the interviews to tell you if I 
had seen them before. 

MR. GICALE: I have nothing further. 

(Whereupon, at 2:50 p.m., the deposition 
was concluded.) 
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WHEREUPON/ 


GERALD MCDOWELL, 

a witness in the above-entitled matter, ^vas called as a 
witness, and having^JieaiL-ljj^tduly sworn or affirmed to tell 
tjie truth ^tfie whole truth, and notTiipg but t\e truth, was 
examined and did testify as follows: 

EXAMINATION BY MR. CLARK :\ 

Q Good morning, Mr. McDowell. 

A Good morning. 

Q Thanks very much for appearing this niorriing. My 

j 

name is Tom Clark. I'm Senior Counsel to the committee on 
Backing and Financial Services. With me is J^m Clinger who is 
also Senior Counsel to the committee. I appreciate you being 
h^re\today, as I said. / 

F\r the record, I will note th^tr'we received a call this 
mornirig^hat no member of the Minority piufussional staff 
would be present at this morning’s deposition. And I would 
also note for the record that Paul Fishman of the Department 
of Justice has accompanied the witness . 

As you know, Mr. McDowell, the committee is investigating 
y the failure and resolution of Madison Guaranty Savings & Loan 
^Association and related matters, including\ ^he executive 

^ anch ’ s handling of Madison Guaranty. Mo^t ^of my questions- 
will be related to that area. 

I will have some questions for you, and aftW I'm done, 
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Mr. Fishman will h ave the op portunity to ask some questions if 
he likes; jwidit’s conceivable Irtra^have some follow-up to 
his questions. 

This deposition i.s-..nnt_qoverned by th^\ Federal Rules of 
lvil Prop^cfure, but objections may'^b^ made £pr the record. 

/If an/dbjection is made, the question wilsl eitl^r be 
withdrawn, recast or allowed to stand in th^ discretion of the 



stioner. If there is an instruction not to ai 


ori 


swer a 

ty staff will 
recess must 


liestion, and the instruction is followed, Maj 
determine if the deposition is to proceed or it a 
b[e called to obtain the Chairman's instructions, /if any. 

In the spirit of cooperation, however, the Committee 
\ho^es to avoid reaching that point, and we £ave /been 
i,icd^ssful so far. 

Okay. 

I'll note that there a r e 3 o m e Lime SC lf e duling 
concerns; however, this is not a marathon. If you want to 
take a break, just say so. If you don't understand any 
question I have, which is entirely possible, just say you 
don’t and I will try to rephrase it. 

A Sure. 

Q The first thing, Mr. McDowell, Will mark is GMcD 
x hlbit 1. This is a documen t that the D^paktinent provided to 
the committee, listing your tenure, various positions you've 
held with the Department and the months and yea^s during which 
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you held various po sitions . I ' d just ask you to review it 
very brief, y and let us know if it^s^qene rally accurate? 

(GMcD Exhibit 1 was marked for 

-i4eiitification. ) 

i only mistake I see is/N^^en I was in St. Louis, 
he Chief of the Strike Force thereY as well as later in 



that would be the period qetw^en September 

•71 and July ’73? 

A Right. 

However, I wasn't paid at the rate of a strike Force 
ief, which is probably why they have me down there. 

Mr. Fishman. I will note for the recopd that I believe 
t\e \nformation on this document was pul^a from the official 
perkonhel files at the Department to the extent that that 
exp 1 a you' re de facto Chief, but not getting paid, is 
probably reflected in those files. 

BY MR. CLARK: 

Q Very briefly, can you explain what a general 

attorney is? 


V A Well -- V\ 

Q Does that mean you were unass ignVo? 

A Well, I had assignments. Usual j^ they describe it 
as trial attorney, and I had some trial work during that 
period. But it was some trial work, some bureaucratic 
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paperwork . 

You aren't in ^p<rticular section -- say, 
or the Organized Crirr 

^ was in the^ Organized Crih\^ Section from the 

beginp 

So then really from September V>f '67, 1967, 
June of 1980, all during that time\your\ work was 
ed with Organized Crime? 

Organized Crime. Even in the first two months I 
before I had passed the bar, I was with the Organized Crime 
Section . 

Q Okay. And, again, part of that tim^ wdfs as a trial 
\at^orney and part was as a chief . 

Overall, can you approximate how many' triads you had in 
th Drganized Crime and Racketeering^Section? 

Probably about 10 to IS 
Q Did any of them involve Title III matters, 
wiretaps? 

A I never had a wiretap case where I put in evidence. 
I was involved in Title Ills, in getting them, but they 
produced cases that other people took. 

Q In other words, the investigator \stages? 

A Right. 



Q As opposed to the prosecuting? 

A None of my trials used Title III evidence. 
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And then in approximately June of 1980, you moved 

5li 

Right. 


whil e you were in the PublicXIntegrity Section, 
any trials in that se£t<on? 



Integrity Section? 


then in approximately March '5^2 through November 
were the Chief of the Fraud Sefctidn, did you 
any trials during that period of time? 

A No. Both of those jobs were entirely supervisory . 

Q Now, your current position is with tfie ^sset 

rfeiture office? 

A Right. 

V Q How did it come about that you p6ved prom the Fraud 
Sedi to your present position? 

I was talking with Jo Ann Harris about - C areer moves 
out of the division and she suggested that she had a job that 
she had had in mind for me to be Director of Asset Forfeiture 
at a time when the Asset Forfeiture office was absorbing the 
old executive office for Asset Forfeiture and the Deputy's 
office, so I had to combine the two offioas. And there was at 
I that time an expectation that the Money Laundering Section 
rfould be absorbed into Asset Forfeiture, as 



toell, so it was 


going to be like a two-stage merger, and she wanted me to 
oversee it. 
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Q Is the As set Forfe iture -- okay. I see it denotes 
under the Criminal Divisit 
Right. 

was__rrimi naX^forfelture as 'dpposed to civil 

civil forfeiture, it'^ placed in the 

Division largely because I think it^s s^en as a 
^rainal remedy. 

This was — I'd say from your answer! was something 
y<j>u initiated, the move? 

A I said yes readily, but she's the one that brought 
it\ about. I didn't even know that the merger^ were in the 
pfr^.ng, but when she told me about it, it seamed/ interesting 
ah,d X took her up on it. 

Q\ Sure. When you were Chie^dt the FrauH Section, 
approximately how many lawyers diu you supervise/ 

A I think* I started out with either 110 on board, or 
at least on paper, and we had — there was a job freeze going 
on, so gradually, through attrition and failure to fill 
positions, it probably was down to either in the high 90s or 
1 about 100 by the time I left. 

Q In your present position who, wo Y ou sa Y* the 
^rson who is your immediate supervisor? 

Mary Lee Warren, who is a Deputy Assistant Attorney 



General . 
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Q Just a brief diversion, I don't know that Ms. Warren 
would remem£ef"me, but we worke^^Qr a brief period of time in 



down from the Southern district to be the 
Section a coupl^of years ^ago. 
there ever a period of time^ while you worked in 
that you would consider John\Keenyy to be the 
i reported to directly? 

A For a number of years. 

Q Okay. Can you give me an approximate of the 
eginning and the ending time or times? 

A Well, he was the Deputy Chief of th^ Organized Crime 
\Se^tion in 1967. And the reporting then way somewhat ad hoc, 
4 t \J did report to him on some things fojr the two years that 
I v^s \in Washington with the Organ rz^cTCrime Sea^ion. So that 
would\be>'67 to '69. I reported [through * wttt 
my direct supervisor, but I reported -- 

Q He was one of a number of people? 

A Well, I reported through our senior lawyer. I mean 
I didn't go walking into his office. 
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guess, when I moved to Publi c Integrity in 1980, in June of 
1980, until^i^left Public Integrity^in March of '92, so one 
long sj^fetch and one shorter stretch. 'But interspersed 
throughout all tha t, he has b een acting Assistant Attorney 
General a ptrtuber of times, so whenever he's acting Assistant 
kttorne^ General, he’s a supervisor as well. 

^ Q Okay. And that would have been the ca^e between 

January and November of 1993; is that right? 

A Was it that long before Jo Ann Harrii c^me in? Bui; 
anyway, until she got sworn in, that would have b4en the 


Q Okay. In the trials that you did h^ve fa hen you were 
\in \the Organized Crime and Racketeering Sect/on, /did any of 
txiem\ involve financial crimes being committed by organized 
critoje members? 

No. They were mostly l o a n -- sharking -; — trdck 
hijackings, one drug case, some corruption cases and bookie 
cases, bank robbery, that kind of stuff. This was a long time 
ago. That was the bread and butter of Federal work in those 
days . 

Q Is it fair to say that during y^ir period of time 
\with the Department you've had occasion tdy ^iscuss not 
Confidential but sensitive matters with Mrf Keeney? 


Oh, maybe thousands of times, but certainly 


hundreds . 
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Q Okay. And have you had occasion to discuss, without 
about it, even^d^ssif ied matters with him? 

I don't deal — iNiaven't dealt that much 
matters. I dealt with theta, but not to the 
in confidence .^''^K#ou Id hav^ to say yes 
number of things I ' ve'Xdked\to Keeney 

there come a time when you learned \of the 




sstigation that 
the names of 


>f a financial institution fraud inv 
involved an Arkansas savings and loan in which 
Bother Bill or Hillary Clinton arose? 

A Yes. 

Q Okay. Do you remember when you fiifst became aware 
hat? 

The first that I remember aware\of it was when 

I reaX tffcrk MacDougall's memo in [early 1993_. ButJ since then, 

you know, it has been such a topic of conversation, it's kind 
of hard to place the first time. But that's the first real 
memory I have of it. 

Q Okay. Just in aside very briefly, when was the last 
time that you spoke to Mr. Keeney? 

A I spoke to him this morning. 

Q Okay. Did he happen to discuss Jhrf testimony? 


A No. He went out of his way not to.\ He said that he 
didn't want to talk about the substance. I told him it was my 
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day in the barrel, so other than commiserating with me, he 
didn't want 

Q Okay. Have you had an oppoi .ty to review 

today? 


"calk about it 
Okay. Have you had 
documents before you made your 



FBI Teletype 


A 

0/ And was one of the documents 
fron/October of 1992? 

A From Arkansas up to 
Q Yeah. 

A Yeah. 

Q Well -- 

A I'm sure there were many, but that </ne /of the 
\do^uments was a -- 

Q Let me just show you very quickl^, Mr/ McDowell, on 
do6^m^it 00712885 -- and I'm ref erring's pec if ic^ly just to 
the I^styit, or what appears to be a phn tnropy nP a Post-it. 
There is some handwriting on it. Do you recognize that 
handwriting? 

A No. 

Q It's not yours? 

A No. 

Q Okay. Showing you Bates stamped! \number 000500, 

through and including 000505, the first pageVis a note 


handwritten on U.S. Department of Justice stationery. At the 
top, it appears Jerry McDowell, FYI . FYI , you Understand, 
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means for your information? 

Rijg 

eeing the document refd^sh your recollection 
convers ation wit h Mr. Keeney, op even Robert 

fall of 1992 concerning this 'investigation? 
t remember, but I don ' tiemembep more in the 
think I ever talked to Mueller about this 
't have any memory of it, if I did 
Would it be usual for you to at least read 
things that were sent to your attention? 

A Something like this, if it came to the lfraud 
=>ction, my secretary would put it in my in bo<k ahd I would 
re^d it. 

Now, you said that really your fXrst Recollection of 
thl$ bs in connection with Mr. MacDoujgail ' s memorandum? 

Right . 

Q Do you recall the circumstances of the preparation 
of that memorandum? 

A Only by, you know, inferences to the way the section 
worked. If something came in, it would be assigned usually by 
a Deputy Chief of the section to one of the line attorneys who 
(would produce some work and it would come up to me. 

Q Okay. So you wouldn't have been 1 involved in the 




assignment to Mr. MacDougall? 

A I don't remember it. That's the firs^ time I’ve 
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been asked that question, and I just don't remember making the 
assignment; >ntT it wouldn't have^been the normal course of 
businesjar :o make an assignment either 

/Q Okay. Yo u just me ntioned something. I will just 

(, we are/hot seeking to ask you^any questions about 
Anything you may have told any grand ju 
/A Sure. 

Q Okay. We want to avoid that. 

A Okay. 

Mr. Fishman , At the same time, just to ncjte 
record, I think what Mr. McDowell is saying is thqt 
int, having discussed the matter with the independent 
nsel or with other people in the course off thd last several 
yfears, I think his point is, his memory about when he learned 
pai^iciilar things or read particular^thlngs is longer 
entir&lyyclear 

Mr. Clark. 'I'm not disputing that. 

The Witness . You just don’t want me to refer to any 
grand jury stuff. 

Mr. Clark . Sure. 
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A Yes. He was assigned to our Dallas Bank Fraud Task 
Force, and niy^recol lection is that^he was in the process of 
going to our Boston Bank Fraud Tas)^ 'orce and then left to 
join^a private law firm here in the Dist t of Columbia. 
W)iich partj^tflar stage he was in ab^he time f the 
/assignjpent , I’m not sure. He was either way to Boston 

or qb his way out of the Department, but he v was ^o longer in 
Dallas . 



e who had 
: time prior 


Q Okay. Do you know whether h< 

een in the Department for a substantial period of 
February of 1993? 

A I believe he'd been in for a couple /of /years , not a 
^stantial period of time, but I knew who hj6 wa/s . He. had 
a lecture at a brown bag right after/ I bedame Fraud 
Se&£i6ji Chief about one of his cases >d<5wn in Dallas, and I 
thought 'he did a good job and I knew th p rtppnty Chiefs for 
Bank Fraud had a high opinion of him. 

Q So when you saw this memorandum that Mr. MacDougall 
produced, you expected that it would be fairly comprehensive 
or that it would be a valuable document? 

A Yes. 

Mr. Fishman. I’m sorry, when you saV Y’expected, " are you 
assuming a prior expectation on Mr. McDowelll\s part or are you 


saying what his — 

Mr. Clark. Let me rephrase it. 
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BY MR. CLARK: 

Q Ba&ed^on what you knevr^of Mr. MacDougall in February 
of 1993^when you saw the memorandum, 04 . d you expect that you 
were^ receiving work product from someone who should produce 
valuable wqpfc'" product? 

A/ Right. I was expecting work ^oduct\from someone 
who tfnew a lot about bank fraud because that's a\ll he had been 
doing and would be able to enlighten me on what tihe subject of 
tl/e referral was about. 

Q Okay. Mr. McDowell, we’ve handed yoik now copies of 
two separate documents. The first — I apologize on the 
copies. The Bates stamp numbers on some haveybeern cut off, 
\but I'll represent that the first document, ft's/ a number of 
pcu^nents stapled together, beginning with/a February 18th, 
19§s3 i^morandum to John Keeney from J^pdglas Frazier, and the 

Bates\st^mp number on that shoul d be 006683^ AndJl’ll suggest 

if you want to confirm that, go back a few pages and you will 
see 006687. 

Mr. Fishman . I've already done that, and I think the 
current position is correct. 

BY MR. CLARK: 

The last page is 006717. And tb^n the second 
document is the memorandum we have been disctassing some, from 


Mark MacDougall to your attention, 007041-007CM5. 

Did you have the opportunity to discuss the memorandum 
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from Mr. MacDougall with him before passing the document along 


to anyone els^Tin the Department 
Well, I'm sure I had th 
did dr I didn't, I don't rem ember 
about it, bulT — Alan Carver. 

Q / Alan Carver? 

/A Who was my principal deputy 
financial institution fraud part 


^unity, but whether I 
talked to Carver 




iat there were 


ether I talked to Mark, I probably 
remember. 

Q At the time that you got th 
MacDougall, did it occur to you that 
pome of the facts that he recited in 
\A NO. 

Q\ Would it have surprised 
error£\i£ certain of the facts the 

A I probably would have been surprised, yeah. He 
didn't have a reputation for making errors. 

Q Okay. And when you got this memorandum in February 
of 1993, were you aware that — withdrawn. 

Did it occur to you when you received, this in February of 
11993 that Mr. McDowell did not include ciraVion to a single 
Reported Federal case in his analysis of ttii^v matter? 


You can tell just by looking at it tnat he didn’t do 


it. 
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have 



Did that occur to you in February of 1993? 

t know whetherit-^ccurred to me or not. I 
remember -- I haven't dv^elled on it since I 
can tell from looking at it that he didn't, 
is a matter that ydb^gonsideresj to be of some 
that time? 


■all's 


:s it a matter that deserves some care and 
^liberation? 

A Yes, I think it does. 

Q Would you have expected that Mr. MacDouc 
treatment of the controlling law in this situa^ciop would be 
\thorough? 

^ A Yes. That's what he did for a ljrVing J and I would 
ha^ ^pected that he would have provided me wib^i accurate 
legal\^d^ice . _ - 1 

Q Okay. Do you know of any reason why Mr. MacDougall 
would have been less than thorough in his presentation of the 
facts and the law? 

A No. 

Q Documents that we've received f£om the Department 

^indicate that Mr. MacDougall received thi^v^ask no earlier 
than Monday, March 22nd, and as you can se$ 


Mr. Fishman. I think you misspoke. I th^nk you said 
earlier than Monday, March 22nd. 
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Mr. Clark . Thank you. 

BY MR. CbARK: 

Q No earlier than Monday, Febru^y 22nd, and his memo, 
as can tell, I s dated Feb ruary 23rd. 

Are you^aware of any reason wiv^N^r. MacD^gall would 
^(ave --/withdrawn. 

tie re you aware of any deadline that wa^\giv4*n to 
Mr ./ MacDougall in preparing this? 

A No. If he did it in a day, there prd 
deadline. That would be the only reason to do 
quickly, but I don’t recall one. Normally when 
something over, you're supposed to respond in 
smartly — you know, reasonable period of tin 
reca\l any particular deadline or why he ojtly hajd a day to do 
it.' 

Eventually, this memora ndum fr o m Mark Mac Dougall 
made its way to Mr. Keeney. After Mr. Keeney received it, did 
you have the opportunity to speak to Mr. Keeney about it? 

Mr. Fishman ♦ I have to -- 

Mr. Clark. Excuse me. 

Mr. Fishman . The only reason I object is, I'm not sure 
\this is entirely consistent with Mr. Keeney \s testimony about 
aving made its way to Mr. Keeney at some poi\it. I think 
there's — 

Mr. Clark . Withdrawn. 
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BY MR. CLARK: 


memoran 
cffl 



owell, thereTs-^vidence to indicate this 
from the Fraud Section up to Mr. Keeney's 
to February 23rd, 1993V did you have 
this memoran^ihiKwith Mr. ^Keeney? 
in the same period oK^time?^ 

March 19th of 1993. 

recall speaking to Keeney agouti this with 

Having been a trial lawyer for many numbers of 
yjars, have you ever heard the terms "passive" ana 
Aggressive" used to describe prosecutors? 

A Not often, but I mean, I understand wh^t "passive" 
\"aggressive" are. 

Can you just state your und£r£tanding$ 

Passive — 

Q You mean generally. 

A Yeah, passive — right. 

Q Okay. Is it fair to say that two prosecutors can 
look at the same facts and one can determine that a case 
should move forward to presentment to the grand jury while 
[another prosecutor might decide that that\r^ not warranted? 

A I think it happens quite frequent 

“q And in February of 1993, as Mr. Mar&MacDougall ' s 

memorandum indicates, Mr. and Mrs. Clinton wereXindicated in 
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the criminal referral to be witnesses. 

At that^trlme, did you understand that their designation 
as witnesses could perhaps change if tfrls were to proceed 
forv^rd? 

A T>ere's always one of a dumber of possibilities/ 

6ure . 

/Q In other words, it's not an unusual occurrence for 
people to be designated as witnesses when an investigation is 
i ri its infancy, and later on, with the accumulation of 
evidence, it's determined that they may have scjme criminal 
culpability themselves? 

A I think it happens. I think usually/ whjbn you get a 
Vreierral you expect the witnesses to be witnesses and the 
subjects of the referral to be the eventual: defendants, but it 
certarnly happens in the course of iny^stigatiort^ that 
situah^ops can change. 

Q Prior to February of 1993, how much experience had 
you had in reviewing criminal referrals from various 
regulatory agencies? 

A Most of my experience — very little is the answer. 
Most of my experience had been in getting^ref errals from the 
\traditlonal Federal criminal investigative jagencies , like the 
FBI, or the Secret Service or ATF, some substantial amount of 


referrals from Inspectors General in corruption cases; but 
regulatory agencies, rather little. 


41-378 97 - 34 
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agencies prior 


Q Can you give me an approximate number of the 
criminal ref er^raTsyou had seerT' 
to February of 1993? 

Well, the actual referral, this X a Y have been the 
flfst. Usually I would see a^roSNuemo done ^y the 
prosecuting attorney that wouldn't as a fatter ^pf course 
' include the referral. It might quote a ref^rral\if that was 
necessary, but I wouldn’t see 
Q The memorandum that 

investigating agencies such as the Federal Burd. 
investigation, the Bureau of Alcohol, Tobacco, land Firearms, 
when you read them, you had a certain expectation/ as to the 
prbsecutability of the facts presented; is tljat ^orrect? 

A After I read them. 

0 In other words, that was — ^ 

I didn't mean to make a T joke, but sometli mes agents 
will toss you a report that's worthless and other times 
agents, if it's a different agent, might give you something 
very carefully done. If you knew the agent, you might have an 
expectation before you read it, but all other things being 
equal, you would have to read it to know, even to form an 
(opinion as to whether or not it was prosecutable. 

Q Generally, did they present such Jmdjnos early on in 



their investigation or when they thought they fiad sufficient 
evidence to go to the grand jury, or was it a cdjnbination? 
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A I think it varies. It varies among agencies and it 
varies really-^mong agents 

Q / In February of 1993, did you an understanding 

of tXe stage at wh ich the regu latory a X s were supposed to 
submit crin^Mtal referrals? 

A / I had a general understanding 
/institution fraud, where the referrals 
a v£ry early stage, there was an awful 
fact, often done by the FBI 
prosecutors. 

Q Okay. Go ahead. 

A That’s okay. 

Q Based on Mark MacDougall's experience, Id id you defer 
, in the conclusions that he reached in his / memorandum? 
Well, I did, and the fact t£^t it came\up through 
Carvei\^ JThe whole point of getti ng nr r fr«W them was to 

get two people who were used to dealing with this type of 
report and type of crime and who could make a very good 
assessment of the merits of it. 
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DCMN QUINTERO 

Q In^€buple of instanc^s^n his memorandum, Mark 
MacDoug^tl states that he lacks certairN4.nf ormation . For 
example, on page 2 o f the m emorandum, whichyis Bates stamp 
nu;Aber 0070^2^ under heading C, Surtim^y of Factual 
Allegations: "According to the referraiX JamesXand Susan 

/McDougal were shareholders and directors of\jadis^on Guaranty 
Savings and Loan of Little Rock Arkansas. James 
aljSo identified as an officer of the institution, 
the McDougals' equity interest in Madison Gu a 
the office or offices held by James McDougal 
>cified in the referral," end quote. 

Are you aware of any prohibitions on Mr ./Mar 



MacDougall 


fVom\acquiring any information that he woujO neejd to make an 
ass^ssVent of this matter? 

I don't think he was pr^hibited-t T xion-lfc. think that 
he would have gone out, and in the state of what we were doing 
there, and ask for an investigation. In that sense, it’s kind 
of a common sense prohibition, but there was no explicit 
prohibition on him from doing anything he thought necessary. 
But I would have been probably surprised he had opened up a 
\big investigation to find out the answer tb\that question. 

Q Well, is that something he could jhave done perhaps 


with a phone call? 

A If he had thought it was necessary, I \nean, there 
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were names of the investigator, and her supervisors are in the 
referral, as I IT~hre— liad thought it was necessary, he 

could havje<" And I guess if I had thought it was necessary, I 
could/nave asked him to do it. But apparkqtly, he didn’t and 
I didn’t. 

Q /was it your understanding att^ie tim^ that the 
/extenj/ of a person's ownership of shares of\ stock in a 
corporation could be relevant to the issue of\intpnt? 

A I don't know if that's true on these\ facets . I mean, 
lot of things can be relevant but it doesn't ^immediately 
l^ap out to me how relevant it is. 

I Q Wej.1, if you look at page 007044 and/704(5, Section 
E , \Ana lysis , and I'm pointing particularly to /the/ bottom 
paragraph, the paragraph that begins on the/DOtt^m of 7044: 
"The referral does not include allegations of conduct 
sugge^trqg a level of criminal indent necessary to| satisfy 
that element of any of the principal Federal bank fraud 
statutes . " 

And then on the next page, he goes on to cite some 
pattern jury instructions. 

Did it occur to you at the time that intent was an issue 
|that Mr. Mark MacDougall considered important? 

A Well, he put in it a relatively qr\ef memo, so I 
assume- h e th o u g ht it -w as — important . 

Q In fact, in the first full paragraph &n 7045, he 


2754 


26 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


the part 
initiatio 


him 


"The absence of facts establishing criminal intent on 
of the MaeOouyail ' s^ar^ues persuasively against the 
criminal invest igatioiv*" close quote. 

hat this was somethin^very significant to 

fight. 


When you were trying organized cis^me c^ses, did you 
1 pro^cute conspiracy offenses? 

Yes. 

Q Is it fair to say that a typical jury 
concerning the formation of an illegal agreement 
nspiracy, is that people should look at the qefe 
ii\duct and make inferences, reasonable infer^fice^ from their 
act? 

Yes, you can get an instructional ike that. 

If you go to 7042, the ^olTtom paragraphri again under 
the SumMry of Factual Allegations: "In support of these 

allegations, the author of the referral describes some 76 
banking transactions nearly all involving the making 
presentment or payment of checks by one of the McDougals or by 
business entities associated with the McDougals. Based solely 
"Jon this information, it would appear that Vhe McDougals 
Regularly issued checks on Madison Guaranty^ accounts with 

insu ffici e nt fun ds - Q n c e-p a yment-w as m a d e^on \hese checks, 

the resulting overdraft would often be funded bj^ a check drawn 
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on another McDougal account at Madison Guaranty which 
frequently 
account. 



ed yet another 


cdraft in the second 


'In light of thi s recit ation of facts , xlid you accept 
Mi/. MacDouga-HT ' s statement that there^ were no\facts relevant 
to criminal intent at face value? 

*r. Fishman . Are you asking him about\that\particular 
statement by itself? I mean, I'm unclear wha\ yoijir question 
is 

Mr. Clark . Yes. I'm asking him if in ligjht pf those 
f4cts — 

The Witness . I think it’s a tad too gene^al^ in a 
sentence, but I accepted what he meant by it ; 

BY MR. CLARK: 

Q\ That it wasn't even worth lpolcing at? 

I think that from Marnn|i^n pn^nt n£-Jvtew and 
what I expected him to do, they get referrals all the time 
from the regulators and I think it was good that the 
regulators had a relatively low threshold of making a referral 
so that they wouldn't sit on a case that cried out for 
prosecution, when they are not criminal lawyers, but the 
\result of that policy was that you would gy^ truckloads of 
iteferrals in this, a business district likd I^llas, where he 


came from, or other places, Los Angeles or Boston, where there 
have been lots of failures and lots of investigations. And 
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part of the job of a Federal prosecutor is to weed out the 
ones — theva't'T'have some fact^-in it, otherwise presumably 
the agept and the supervisors in the wouldn ' t have made a 
ref e/tal . 

But yoij>r , e' supposed to have'^s^nse of Which things are 
fikely )*6 blossom into prosecutable cases, and Which aren't, 

/ and qrlso which are worth prosecuting, even \f you 
theoretically could prosecute the case, which\is 'imprudent to 
accept and devote resources to. I think in th*t sense, this 
comment takes on meaning. I don’t think he litjerally meant 
there were no facts, because in his own memo he had some facts 
wliich suggest intent, although even there the absence of facts 
L in\the referral to whether or not there is any Iqss or whether 
o\ rrpt there was any notice to State regulators /about this 
pat^eihii of overdrafts might have colopsdwhetherv or not it was 
realiy^a^fact showing intent. 

Q In that regard, if you would go to 7045 in that 
first full paragraph, where he talks about the absence of 
facts establishing criminal intent. I direct your attention 
to the sentence that begins towards the right margin on the 
fifth line: The payment of checks drawn against deficient 


balances and the waiver of overdraft fees 


e common if 


improper accommodations regularly extended k banks to 
substantial customers. 

And there is no citation to the referral i self as a 
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basis for that statement. 


Was thaj^-sdmething you were^aware of at the time? 

A Well, I knew in my own bank ascount at the 
Department of Justice Federal Credit Union\if I write an 
overdraft, jbh^y’ll cash the check^-Qf course\ they charge me 
^nteresjj / on it. Apparently, I'm not con^dered\an S&L 
/biggie. But in that sense, I knew -- I wasr^t av\are until I 
react the memo, mostly because of my lack of f ikmiliarity with 
bank fraud prosecutions, that it was a common nract 
industry, but it certainly makes sense to me. And 
urtion will do it for me, I'm sure S&Ls will do /It 
customers or insiders. 

Q On that same page in the recommendation/, it refers 
t^s F^aud Section standards. Would it be standards of the 
Fraud \ection at the time you were th^dhief -- 

Pishman. Mr. MarDougal 1 [ i s asking whprp- that 
reference is. 

BY MR. CLARK: 

Q In the recommendation, in the second line: Current 

Fraud Section standards for prosecution. 


qtice in the 
my credit 
Cor 
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Q Okay. 

So that act Madison Gua^aAty Saving and Loan had an 
express^policy prohibiting overdrafts , that would contradict 
Mr. $iacDougall ' s mem orandum ; wouldn't it? 

A I^dt5n*t know that — alj/'d-f^them, fOf all I know, 

tfave expfess policies against them. I tlHnk he\was talking 
/about/ what actually happens in the S&L worlo^ than he was 
fam/liar with, which at the time was down in Delias. 

Q Well, in this document he was trying \to fcsses a 
specific factual situation; right? 

A Right. 

Q We've received from the Department a /publication 

called the "Financial Institution Fraud Manual" tnat was 
prepared in 1994, and it lists you as the sectio chief. 

W^re you involved in the preparation of the\document or 
was it\dope by subordinates? 

A I made sure my name was spelled right and blessed 
it. There are lots of publications in the Department, almost 
uniformly to be valuable, done by people with substantial 
experience. And in the case of something like that from the 
Fraud Section, it would be written and vetoed by the people 
rtho do it all the time, and then I will ta>j a look at it to 
ake sure that I liked it. 


Q Did you -- did you — withdrawn. 

Did the fact that the Clintons were involve^ in this 
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matter, to your understanding, color Mr. Mark MacDougali' s 
analysis, to scrutinize^theL^allegations more carefully 

or less^darefully? 

Well, I would hope it would have\nade him scrutinize 
it/ more car^ftilly. X imagine itvft>u4d. 

Q / So then you would be surprisecNto le^rn, for 
1 instance, that on page 7043 in the last par\grapn, 

Mr ./MacDougali says that the Clintons are cla:Lmed\ in the 
referral to be those who — among those who allegedly gained 
from the transaction referenced in the referral and then, 
qijiote, "this claim is based upon the implication by the author 
the referral that the Clintons may have invested in one or 
note real estate ventures undertaken by the McDougals, 

*fe^ence at page 5.” End of quote. / / 

*. Fishman . I assume it means referral aA page 5, not 

refer^jic\ at page 5. \_ 1 

Mr. Clark. Yes. That's my understanding. 

BY MR. CLARK: 

Q Would it surprise you that in fact the Clintons were 
named as principals of one of the real estate companies in the 
referral? 

A It probably wouldn't surprise m^y\but right now I 
^ould have to look it up to see. 


Q Well, Mr. MacDougali managed to correctly divine 
that Senator Fulbright was a principal of another real estate 
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company. And if you will notice on page 7045, in the next to 

excluded from the group 
pear to have any 



enator Fulbrigh 

have or would not 
information. 


failedvto pick up the 
tons were principals- 


Station 

I guess my 
termine what 


know why Mr. MacDoui 
clearly stated that the 
water development, do you? 

No, I don't. What -- 
Fishman. Wait, are you making a repr^ser 
Kat's clearly stated in Mr. MacDougall's repo 
objection if this is a discovery deposition to jdet 
Mr\. McDowell knows and what transpired during the /time, that's 
Wne. But asking Mr. McDowell to compare and/reach 
c\nc\usions about what's contained in a 25ypage referral, and 
I c?an’'t honestly say whether he’s react^ft or evaluated it 
lately a little unfair I thin! 

Mr. Clark. -I want to know two things: Number one, was 

he aware of certain things at the time; and number two, based 
on his personal dealings with Mr. Mark MacDougall, what he 
knew about him at the time, whether he would expect this type 
of error to be -- 

Mr. Fishman . Well, I think the probiyhj is — 

Mr. Clark. -- created by — 


Mr. Fishman . The problem is you're testifying as to 
whether it is an error or not. I'm not meaning \o suggest it 
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is or is not an err or. I’m not in a position to make that 
judgment. JPhat's either for the 'Committee or someone else to 
make t^at judgment. 

My only statem ent is i £ _gou want to aAk Mr. McDowell 
atfout whether Mr. MacDougall was som^qne he trusted and 
whether he relied on his judgment, that • s\f ine,\ but asking him 
to draw conclusions about whether Mr. MacDodaall\s memo is a 
correct ' analysis of the facts at this junctur^ without giving 
.im time to analyze it himself, strikes me as A n *4i r and 
counterproductive . 

BY MR. CLARK: 

Q Mr. McDowell, I refer you to page -7 I pill go by 
\thd page number on the referral, page 12, anj4 thAt's on the 
ubper left-hand side. And if you look toyrards the bottom of 
tha\ p\ge, Whitewater Development Corporation, E^incipals 
James Susan McDougal, Bill an d Hil - hary R odham Clinton . 

In February of 1993, you were not aware of any reason why 
Mr. Mark MacDougall would have missed that information; were 
you? 

A No, but frankly, until you called it to my attention 

just now, I didn't pick up that he had mi«eed it, so — 

Q After Congress passed the Financial Institution 
Recovery and Reform Enforcement Act in the/ late 1980s; did I 


get it correct? 

A I don't know. I think you did. I've 


sen trying to 
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think of that myself. 




the Department df^Just ice placed some 
financial institutional criibes; isn’t that 


right. 

fact, the Department crated a\ category that 
major financial institution fr^ud cases; is 


Q Okay. 

And are you familiar or were you familiar in February of 
19^3 — that’s withdrawn. 

In February of 1993, were you familiar With/ the criteria 
that\the Department used for designating jpdtter^ as major 
financial institution fraud cases? 

Yes. 

Q Okay. 

Can you just list the criteria? 

A If the loss was over $100,000 or there was 

involvement by insiders, officers and directors, there may 
, have been a few others, but those are the^-pnes that come to 
\mind. 

Q Okay. 


more, that 


And those are in the disjunctive; corrects 
A Right. If you had a loss of 100,000 
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would qualify. If you had a loss of less than that but it 
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RPTS STEIN 
MAYER 



your understand ing/Ne/hen you read this in 
was Mr. MacDougall supposed to be making an 
whether there^might be a ''prima facie 
supposed to be taking intt^ accodpt elements 
into a basic defense that migtft havte jury 

trying to tell us what the case was about -- 
pebple in the chain of command would have much experience 


rney ' s 


reading a RTC referral — and to give us some sens£ of what 
case was about in the context of the U.S. 

Requested recusal . 

At that time, were you aware of t He fagt that the 
U. S \ attorney , who was claiming that h>s office h^d a 
conflict/) had submitted his resig nation wh frh was-gMng to be 
effective March 1st? 

A I have since read his letter. I didn't focus on 
that at the time. 

Q You don't recall discussion of whether it might be 
best to just hold off and allow the matter-sto become moot? 

A I don't understand what that meai\s\ 

Q If Mr. Banks, and he is the U.S. Attorney in Little 


Rock -- if the reason for his presentation of tne matter for 
the Justice Department's consideration was the prior 
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experience that he had with Mr. MacDougall and he was going to 
be leaving the of£lee , wo ul rdn^tthat reason have gone away? 

A ^Stjre, when he left# it would have, but my focus on 
his rp<fuest was that it wasn't an appropriate recusal request 
in /€he first pj^«7^hether^rr--nat he was tnsxe or not. 

Q /Md you need to get Mr. MarJcNstecDoug^ll ' s memorandum 
/to cora£ to a conclusion as to whether the\ecus^J. request was 
appropriate? 

A Strictly speaking, I think you could^ma^e a quick 
judgment on whether or not -- at least I could, onl whether the 
recusal was appropriate, but I think you almost nefver do 
something like that in the abstract. You would wdnt to know 
\what is the case about, that has got him all exciyted. I think 
khati was one of the main functions of Mark'^ memp, was to give 
me\a sense of what is this case all abog 

But there was nothing ip-^tfr. Mark McDouall's 
memorandum other than a reference to the fact that there had 
been the prior acquittal, any discussion of the merits or 
demerits of the recusal in the context of a prior acquittal? 

A I don't think he would have any particular expertise 
on that issue. 

Q As a matter of Department of Ju^Aice policy, the 
fact that a person has been acquitted on a\px^ior occasion does 
notr p r ec lud e furth e r pro se cution with r egard other actions 
that may involve criminal culpability? 
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A With active criminals/ it happens all the time/ 

Mafia people, j^r«<r'Tigures wTrer-aj^e not in jail. 

From your experience with tha Organized Crime 
familiar with the name Go\ti? 

tti, who I think was co>^icted \in '93, he had 
federally in the middle 198*13, l\think? 

Right, by the same office. 

The Eastern District of New York? 

A Right. That is the kind of thinking, 
ijdn't think it was a particularly tough call on Be 
pusal, because that is not grounds for recusi/ng /yourself or 
yoiir office. 

\Q Was the fact that Bill and Hillary Cli/iton were 
nant^d 'in the referral something that coj^red or V” withdrawn. 

s\that a factor that influ enced your review] of Mr. Mark 
MacDougall's memorandum? 

A I think it was an important fact, but I don't think 
it influenced the review. The review was, is the recusal 
appropriate; and to a secondary extent, what is the case all 
about? 

Q Now, the fact that Mr. Mark MacD\p^gall recommended 
that the case not proceed against Mr. Jim McDougal — and so 
the~record is clear, their names are spelled differently, and 
we have no information that they are related in^any way -- the 
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fact that he recommended that the investigation not proceed, 
that did in f^t^confer some~B&ne£it to Mr. and Mrs. Clinton, 
did it np 

I think it had a bigger impact o\^Mr. and 
Mr/. McDouga^-iffian Mr. *nd Mrs /^Irin^on . 

Q / That is not to say that it didh^t hav^ impact on 
/their/lives? 

A I don't think people like being withess&s, but I 
doA't think it is such an onerous duty that wo\\ld put it in 
he category of impact. 

Q Did it occur to you in February of 19&3 that it was 
conceivable that if the investigation of Mr. M^Dougal 
proceeded, that you might be faced with a situation which 
actually arose later in '93 with regard tO/David/ Hale? 

A\ No. Because I don't think^HT don ' t tMnk anybody 
in Feb^u^ry '93 would foresee Dav id Hale lat e 7- whf»n you say 
"conceivable," any set of facts like this conceivably could 
result in anything. As a practical matter, it didn't seem 
like expending resources on this case in light of the U.S. 
attorney's reluctance, the FBI reluctance, and our analysis of 
it was a worthwhile endeavor. The RTC covU-d come back with 
new facts or new referrals. 

I don't think there is any pattern of jbiindly following 


every RTC referral. That is the reason they invoked the case 
category, to give a sieve, because there are probably 
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thousands of these referrals every year, and there is no way 
the Justice Department could follow up every one of them. 

Q But the Department did wish at the time to follow up 
on potential major cases? 

A Sure, and left enough room to include cases that 
weren't obviously major if there was a articulable reason for 
it. That didn't mean pursuing bad cases, but major cases. 

Q Are you familiar with Ira Raphaelson? 

A Yes. He was a former U.S. assistant attorney in 
Chicago and acting U.S. attorney in Chicago, and then received 
a presidential appointment as the Special Counsel to the 
Attorney General for Financial Institution Fraud. 

Q When approximately did he leave the Department of 
Justice? 

A Certainly before January 20, 1993, but I think it 
was either late December or sometime in January. 

Q The position of Special Counsel; when was that 
filled, after he departed? 

A Probably not until the next summer maybe or spring. 

Q Who was the person who — 

A Gerald Stern. 

Q The Department has a Carl Stern. To your knowledge, 

are they related? 

A No . 

Q And Gerald Stern came aboard in the summer? 
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That is my memory of when I met him. 

Af te^^thrirS - periocT~tn-f^bruary of 1993, when was the 
next tim^/£hat this matter, meaning specifically the 
investigation of Madison Guaranty Savings Loan or the 
iny&stigation^rT'Xrkansas in wKXcfc^the names\>f Bill and 
Lllary ^linton arose, came to your attention? 

Later in the year, I guess. I ti^nk wp have 
documents that would fix that. I am guessing\in September. 

Q And what were the circumstances then 
A Jack Keeney called me over to his offUce and Joe 
Gengloff of the Public Integrity Section called me and we sat 
down and got with Irv Nathan, the principal As^ocjate Deputy 
\Attorney General 

V Q It is your recollection that the ^/irst/ notice you 
go^o^that meeting was that very day? 

As I came over. 

Q What happened when you got to Mr. Keeney's office? 

A Irv told us a long story about someone that he 

didn't identify at the time, but who later turned out to be 
Jeff Gerth of The New York Times, who had told him about David 
Hale and apparently had talked to Hale and his lawyer and told 
the story that Hale was telling, and apparently impressed on 
irv -- since he didn't use the names, I am ’adding — but 
impressed on Irv that the u.s. attorney ' s of free wasn't 
accepting the story and that this was a lead that, had to be 
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followed up and something should be done, something to that 
effect. So Irv _>tas-passing~-±^xin to us. 

fCnd approximately how long' s 'd4xl the meeting last? 
Half an huur maybe, maybe a litb^e longer than 
th 

''Was there any discussion of ^ny course of action 
/that hould be taken? 

A Irv just said, you people handle it\ 
to/get some handles on what was going on and ifc w<= 



wanted us 
needed to 
s remained 


pllow up to do it. After he left, the three ojf u 
and discussed what we would do. 

Q Can you tell me what you discussed a i ttfat time? 

A Mostly getting the information to the FlBI , seeing 

whaty they knew about it. It sounded like a^i FBI/ case and 
turnecL out to be, I think, also a Small^Bfusines 
Admiiiis trat ion Inspector General q£se -- but get tfo e 
information to them, find out what they knew about it and see 
if what the U.S. attorney was doing was appropriate and follow 
up on it. 

Q Did you take any action immediately at the 
conclusion of this meeting? 

A Well, I know I wrote a memo for \tfeeney to the FBI. 
don't remember whether I called the FBI qr\Keeney did. But 
whate ver we did; we dld ~ if ' ri g h t ~ away; — tf6w it\ broke down 
between me and Joe, I would have to put my head \together with 
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1 Joe to figure it out. 



18 

19 

20 
21 



2772 


44 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


DCMN QUINTERO 

Q Th^fe^morning Alan Carv^r^sent by facsimile a copy of 
a numbep^of the documents that were related to Mark 
MacDpugall ' s Februar y 23rd memorandum, specifically Mr. Banks' 
letters of October 1992 and January^i 1993. \pn September 
^Oth, ip^the morning, did you discuss with John\Keeney either 
/Mark^McDougall ' s memorandum or these other ax^cumefits that 
related to it? 

A I doubt that we discussed Mark’s memctaranti 
halve speculated as to whether or not the story we 
frpm Irv had anything to do with the previous i 

Q Do you have recollection of being pr^se^t when the 
aest was made that Mr. Carver send the doc^bmeryts by 
f spsVile? 

I have no recollection. I uld have j^een. For all 
I kn< ‘called him. Normally, JarV w o uld n o t kcd p files, so 
the section that would keep files would have it. I don't 
remember that being a major thing. 

Q What was the next action that you took in connection 
with the matter? I am referring to the Hale matter and the 
^things that you had discussed in Mr. Keeney's office. 

A The next action, I don't know, ^rgm then on, it 
sWmed for months, until Fiske took over, wb toere involved on 



a daily basis talking to the FBI, when Little Rock was still 
in it talking to them, trying to find out what the case was 
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about, and after that taking over the case. 

Q So jM^tfteTperiod ^from-'-^epternber 20, 1993 until the 
end of Qttober of 1993, were you pretfcy^much making daily 


reports to Mr. Keeney? 
A 



but it was a 
were doing, but 
important thing 


during that 


e of 


Nc^-tfot unless I had sol 
e^onstaivfr^ topic -- it was not the only t' 

( was ^matter of importance; probably 
we /were doing. 

Q Tell me the sources of your 
period, if there were more than one? 

A The FBI is probably the biggest sour* 
information. To some extent, maybe to a greater Extent than 
yf or me, but my people would talk to the U.S. Attorney's Office 
nd\get information from them. I would gey it through 
Carye 

You said "my people". [Wa s there anyone J besides Alan 
Carver that you had tasked to be involved in this gathering of 
information? 

A Carver was supposed to set it up. What day we 
decided that we needed to have somebody get ready for this 
before we took the case over — we started to put together a 
(team because it seemed pretty obvious that Ve would be taking 
the case over, but the exact date I don't remember. 


Q Who was involved in the decision-maJclng process 
about the composition of the trial team that wak going to be 
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ready and then eventually take over the matter? 

A That ^wetrTcT be - me ahd^-€ 4 .rver and another Deputy 

Chief, j£>hh Aterberry, who would be ih\or out. It depends on 
whet^r or not he was there more than anything else, but we 
wovrld discus settings . 

Q / You mentioned that Joe Ganglo'Y^ was ^ the meeting 
/on September 20th. At the time what was hfs title? 

A He was and I believe still is Deputy Ch^ef of the 
Public Integrity Section. 

Q Was there consideration given to whether] the Public 
Integrity Section should be involved in the trial (team? 

A Not specifically. If the case got to a /point where 
\th^re was evidence against the Clintons or soinebody in the 

House that would have triggered the independent Counsel 
Act\ h^l there be an Independent Counsej^xrict, probably Public 
Inte^itV would have taken over the case. But as j lonq as the 
allegations were fraud and the expertise of the people in the 
Fraud Section would develop the facts quickly, it stayed in 
the Fraud Section. We didn't want to interfere in the 
proceedings. It was basically a liaison between the two 
sections . 

Q Was that a decision that he agr^ with? 

A As far as I know, he did. 


0 The - inf ormation you were obtaining c ring this 

period of time, who were you providing it to? 
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A You get a lot of stuff in reports. It would be 
normally to my^bes^a t the Fl7rre>^Larry Urgenson, Deputy 
Assistan£/£ttorney General. And to shine extent. Jack Keeney. 

Was Mark MacDougall still with the Department in 
September of 

A /i think he was gone by then. N(e definitely wasn't 
Involved in this report. 

Q In any event, you don't recall any ^iscfyssion of 
involving him? 

A I probably, because he was gone — I [jusjt don't 
ink he left In the spring. 

Q Going back for a second to this firs^ meeting in 
[r.\ Keeney's office and in that period of tira^, September of 
!09 you have no recollection of any prior/knowiedge of the 
allegations that Mr. Hale was making cgnherning the Clintons? 

That was the first timefi had ever heard] of Hale. 

Q Were you involved in any or were you present when 
any phone calls were made to the United States Attorney's 
Office in Little Rock that day? 

A That day, I don't think so. I made calls to the 
U.S. Attorney's Office in Little Rock from my own office. I 
pon't recall calling from Keeney’s office 

Q Who were the people that you talked with in Little 
RockTin the period between September' 20t7fand ^he end of 
October? 
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A I have some notes on that, somebody named Johnson. 

Q Mlphtfel Johnson; does^th^t name sound familiar? 

A / Yes. I think he was one of 'bt^e supervisory 
assistants . 

Q Af^tfie FBI who were the^^pegple you \ere dealing with 
£o acciyrtulate information? 

The Section Chief, Tom Kubic. AnH the\i he had -- he 
pu^ people on it and occasionally I talked to\the^n and 
occasionally I talked to them and Kubic. 

Q Was Jane Erickson a person you had dealings with? 
Yes. 

And how about Fred Verinder? Was he/ a person -- 
He was a Deputy Assistant Director 

But was he a person that you wer^e communicating with 
\this period about the matter? 

I probably communicated! him f — b ut wh ether it was 

about this matter, I doubt. He wouldn't have been involved in 
the factual work that we were involved in. That is not to say 
that I never talked to him about it, but it wouldn’t have been 
anything particularly significant. If I wanted something from 
the FBI, it would have been through Kubi 

Q During this period of time did yo\i become aware that 
there were additional criminal referrals siibiTiitted to the U.S. 



Attorney's Office in Little Rock regarding Madison Guaranty? 

A I think that was one of the first things we learned 
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from the U.S. Attorney's Office. 


informa 



don’t 


"ave a recorreetion of learning the 
substantially after the r^terrals had been 
learning about their submission 

t understand the questlfc 
Do you have any recollection that you were 
receipt of new referrals by the U.S. 
e in Little Rock more than a week after they 
h£d actually been submitted? 

A I guess I understand the question, bi 
hderstand enough -- I learned of it -- I believe/ I learned of 
\it\in talking to Johnson because he was complaining that there 
as^stuff in the paper and I don’t think ttfe y h^d gotten the 
referrals. They were mad about something, I think it was 
that /\t he U.S. Attorney’s people Jfthat they we re-hearlnq about 
these referrals but didn’t have them or they had the referrals 
but didn’t have the evidence. There was some kind of 
contretemps going on involving these referrals. 

Q Do you have any recollection of asking Mr. Johnson 
any question like how long ago did you receive the referrals? 

A It sounds like a good question, \D\it I have no 
recollection of it. It sounds like a logical question, If he 


had them. 

Q My point is and my question is, do yoii have any 
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recollection that you were upset that there was some delay in 
communicating^ttfeinformatiorr^thet^the referrals had been 
receivejKln Little Rock? 

/A To me? 

Q T< 

A/ No. This was not our case. Our initial focus was 
to follow up on Nathan's lead and request tliat Wp make sure 
something was done on the Hale matter. But then \the other 
referrals were related because it involved Mad' 

Wpitewater. But at that point, it was not our 
ast trying to make sure that things were happ 
l^propriately at Little Rock. He wouldn't hav< 
legation to inform me about them or his of/ice 

Q Were you aware that in the period between September 
20&Ji V were you aware at the time in^Che period, between 
20 and the end of Octotjer^ Mr. Kfuntey was 

saying that Ms. Casey ought to be recused? 

A I don't remember the first time we discussed it, but 
between September 20th when we had the Irv Nathan 
meeting — and what is the other time? 

Q The end of October. 

A I don't have a specific memory, 
that kind of a conversation. At least I h. 


t I am sure we had 
that kind of 


conversation. 

Q Just so that we are clear — 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


2779 


51 


A It probably wasn't at the early stage. When we 
first met, was on September^2^th from the documents, the 

meeting/with Irv Nathan, our focus was trying to get a handle 
on v>mether or not j jie story t hat we were getting from Irv 
Nathan was^true and whether or not 'Irt^was beilig appropriately 
followed up. That was our focus for sometime ^fter that. 
Thei^ was a gradual evolution of opinion. Bv thk end of 
October that was an obvious foregone conclusion, that she 
?uld recuse. 

Q So your recollection is that in the beginning the 
)sition of the Deputy Attorney General as articulated by 
Mr\. Nathan, was just gather evidence, get information 
"onperning this matter? 

\A In other words, he was concerned that /this person, 
and\it\turned out to be Gerth, had^oia him abou^ a story and 
left Hn>>with the impression thatL th o U - S. ALLora dy's Office 
wasn't following up on it. He got the story from Hale and his 
lawyer. 

He wanted to make sure there wasn’t something worth 
pursuing in Arkansas that was worth following up. He wanted 
,us to make sure it was handled as best weppould. 

Q Did you ever have any communica is in the period 


ctober 20 to the end of October, with Mr 


Randy Coleman? 

A I didn't, no. 



e’s lawyer. 
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Q Did you task anyone in the Fraud Section to do 

that? 

A /I know we were dealing with^him at some point, but 
whetfy^r in that period, I don't know. We wouldn't have had 
any' reason to^t&Tk to him untiT^tt^ras our cdse. You can't go 
rito a \]y£. Attorney's district and takeover a\ pending case 
/or st4rt talking to defense attorneys. 

Just give me one moment. 

Why don’t we take like a five-minute brea^ 

(Recess . ) 

Mr. Clark. Back on the record. 

BY MR. CLARK: 

Q Mr. McDowell, I want to go back to tfhe February 2 3rd 
niemoVandum just briefly. In your mind at bKe time was there a 
distinction between "there are some fa^bs here indicative of 
crimi\al\culpably in evaluating the enti re situatio n, they are 
not worth pursuing" and "there are no facts here that indicate 
criminal culpability"? 

A I think it is the former. 

Q Was there a distinction in your mind between those 
two statements that I made? 

A Oh, yes. 

Q I am going to show you — one moirieht. I am going to 


s how you two single-page documents Mr. McDowell, 
First, is FBI 00001924, and the second is 


31 00001287. 
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at the time 


The former is a page of handwritten notes that aren't 
identif ied. ^l^will represent that^v^e received this amongst 
document produced from the Federal Bur^u of Investigation. 

On the upper l eft-hand s ide there is vft\at appears to be a 
date of 9/23/$3. The second docume1tb^l2 87 , is a typewritten 
ingle r5age, what appears to be an information Memorandum 
addressed to an individual identified as Ric 

Was Rick Wade a person at the Bureau who\you\were dealing 
wi/th in this period of time Mr. McDowell? 

A Right. But primarily we dealt with Carvjer. 

Q Do you recall what Mr. Wade's title wa 
in the Bureau? / / 

A Well, he was a supervisor in the Financial 
iKst (tution Fraud area, but his exact tit^e, I don’t 
reme 

Q\y> Just directing your atte ntion -o n pagtf ~T9 i 24, the 
handwritten notes, first of all it has "Irons". Were you 
familiar with somebody named Irons at the time? 

A I didn't know him, but I believe that was either the 
FBI agent or supervisor in Little Rock on the Hale case. 

Q You never had any direct communications with him in 
\that period? 

A I don't remember talking to him^l IV would say no. 

Q It has Irons: And DOJ still pressuring USA to 

recuse. She disagrees. 



41-378 97 - 35 
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1 At that time, September 12, 1993, were you personally 
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EFTS S TEIN 

1287 , there is no dahe on this document, 
para graph, Stev e Irons, LR which I assume 
fttle Rock — advised ^that the FgST, which would be 
Grand Jury, in LR, Little Rodk, returned an 
dtment against all three subjects on al\ fou^ counts. LR 
individuals this p.m. 

The record shows the 23rd or the 24th, it\wo\kld appear. 

In the second paragraph, additional information received 
ftom Irons is that the USA in LR, Little Rock, /is receiving 
pressure from DOJ to recuse herself from this /taatter. 

Looking at this document, would your pr^or j . wo answers be 
?ame? 

Right. If this is about September 23rd, I wasn't 

aware\th^t we were trying to get [her to rpnis^. * 

Q The next two documents I am going to show you — the 
next two that I am going to show you, Mr. McDowell, are two 
E-mails which have been provided in discovery by the 
Department. The first is dated Monday, October 4, 1993 and 
bears Bates stamp number 014273 and -1427^. And the second 
\ document I am going to show you — 

Mr. Fishman. He has the second one already, I think. 


BY MR. CLARK: 

Q You should have October 4 and October\l2 . 
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Yes. 

October 12 E-mail 
Would you agree that 
respec tive dates? 


number 014275 
be E-mails you 



the second page 
would characterize this a 
On page 14274, the Octobe 
pients are Carver, Keeney 

rffiich I believe is the first seven letters of linger name. 

A Joanne Farrington. 

Q Who is she? 

A At the time, the other Deputy Chie^ of/ Public 

city. 

And just to be complete, G^n^loff, th^ would be Joe 

Gang rdf f7 

A That is right. 

Q Ms. Farrington was in Public Integrity, you said? 

A There were two Deputy Chiefs. She was one and 
Gangloff was the other. 

Q And then on the October 12th E-mail, page 14276, the 
\ recipients indicated are Mr. Keeney and Mn.\ Gangloff . 

:. Carver and Ms. Farrington are not included on the October 
12th one. Can you tell me whether during this\ period of time 
between September 20 and the end of October you\had a standard 



2785 


57 


list of people that you would send your communications to, or 
did it chan^eTor was it ad hocTT 

K/ It was probably more ad hoc, '''but it would have been 
a relatively small ^group of jp eople. 

Q ^pjcay. 

Fishman. I assume you are speaking o^y E-mails 
regarding this case. 

Mr. Clark. Absolutely. 

BY MR. CLARK: 

Q Besides Mr. Carver, Mr. Keeney, Mr. (fcangloff and 
m|s. Farrington, was there anyone else whom you/ considered to 
within this information circle on this cas^ during that 
' l^iod? 

A If I was going to give a routing message to 
som^ £y, no. If I was returning a parll — 

Were you rmrnnnnlrnting [directly to thr-An 1 - office 
during that time? 

A David Margolis was a good friend of mine, but I 
doubt that I talked to him on this, Nathan probably once or 
twice. 

Q It is fair to say that — 

A And he would probably initiate J^t\more than I 
would. 



Q So is it fair to say that you were not under the 
impression that you personally had to keep the deputy's office 
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apprised as closely as you had to keep Mr. Keeney and some of 
£ople apprised? 

X/ Right. I would have to keep^Kr. Keeney apprised 
bec^riise he was the bo ss. It would be his }pb to keep the 
Ice apprised. 

some reference, when \ wer4 discussing the 
there being a little dispute at the time 
Bureau and the RTC about providing tn^e documents, 
think the U.S. attorney's office ahd the Bureau on 
o^e side versus the RTC. 

Q I have a couple of questions about the 6ctober 12th 
E-mail. You speak of this some and particularly jin the fourth 
\fu^l paragraph. 

Mr. Fishman. To be fair, I believe is £lso referred 
to\£n\phe first E-mail. 

tfr Clark. It is. I agree Lit—is-, — b ut it is - 1 more 
comprehensively spoken of. 

Mr. Fishman. To the extent I am trying to show when 
things began and ended and we are dealing with two documents, 

I don't want — 

Mr. Clark. To the extent we can sa\^ you 
\ cross-examination, I am happy to do so. 

Mr. Fishman. It is not cross-examinajbi^n, Mr. Clark. 


BY MR. CLARK: 

Q There are a couple of sentences. JohAson, meaning 
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Michael Johnson, firs t assi stant U.S. attorney in Little Rock, 
expected th^^ffles shortly, but they never came. He finds 
this especially frustrating because theN*TC referral is of 
very/limited useful ness when the USA is already familiar with 
tl/e case. ^H^re what they need isthe^nderlyWf documents, 
ilso th^ previous RTC referral last yearNji thrs matter from 
'the^ame RTC local lawyer was of -dubious value ahd drew highly 
speculative conclusions. Essentially you havet a nearly 
seless referral tail wagging a valuable document dog. 

Were you speaking for yourself or were you characterizing 
Mar. Johnson’s comments in that part of your message? 

A It is hard to rip them apart, but I /think mostly it 
\waa speaking my own opinion of what was goincf on /in Little 

KpC)\ 

Q\ And the referral last year^irtf this mat\er, you 
didn'Vm^an the Hale case? 

A No. I meant the one that we have been talking 
about — 

Q The referral that led to Mark MacDougall's 
February 23rd, 1993, memorandum? 

A Right. In fact, the RTC, I donf£ think was involved 
lin the Hale case. That was a Small Busine^ Administration 
IG, and the FBI made that case. 

Q What was it that brought the 1992 RT^ referral to 
your mind and caused you to speak of it in this ''E-mail ? do you 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


2788 


60 



al in your 
er in the 


remember? 

A It is the same cas^xsaroe bank, but — 

Q/ Okay. Had you reviewed Mr. M^k MacDougall's 
memorandum in the p eriod afte r March 
A ^I^on't think so, no. 

Q/ So your characterization of th£\ 

October E-mail is based on your memory 
ye/r? 

A Right. 

Q I show you next a two-page document ajnd 
page the Bates stamp may be cut off. It is 00/3 
second page is 007359. There is an urgent report / stamped with 
\th^ date November 11, 1993. You are familia/ wijth the form? 

\ A Yes. 

Q\ And you are familiar with^btte purpose \jf this form? 

Yes. 

Q Now, did you have any discussion — you are listed 
on the front page in connection with the designating unit with 
regard to the matter that is being discussed, correct? 

A Right. 

Q Do you recall having any discusaions with Mr. Keeney 

\ prior to the preparation of this document aloout the document? 

No. That doesn't mean that I didn'Nfc have any. It 


just means I don't recall it. Let me read it a^ll. 
Q Sure. 
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A There probably was some discussion, given the 
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id like to refer^r attention specifically to 
paragraph. The Criminal Division's Fraud Section 
has /formed a team of trial at torneys who w\ll be prepared to 
assume responsibility for the investigation o^ these matters 
if that/should prove necessary. 

/So is it your recollection that by Nov^mber\ first the 
coi^position of the team had been confirmed? 

A We wouldn't have said that unless we\hac 
Whether everybody put on it was thought of by tmer 
certainly Mackay and Nixon and Bostwick, I would imagine. 

Q In terms of experience within the Department, I am 
\so^ewhat familiar with Mr. Mackay' s, but notyMr. /Bostwick and 
tfixon. At that time, were they people/who had a 
significant amount of experience in Department, to your 
mind‘d 


A They were , I think, at different stages in their 


career, but they worked in bank fraud. That was the point of 
putting them on the team. Mackay was a very senior department 
attorney, former U.S. Attorney, and these other fellows were 
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So it wouldn’t be unusual to have people of varying 
bep^rtlse they performed 

common denominator was ttiby all did work for 

have discussed the Li£bL§ Rock investigation with 
attorney and the f irstN^ssisr^nt United 
Little Rock. The UnitedN^tat^s attorney 
tested our assistance in i 
fosecuting these matters to date. 

Were those statements — did you have any disagreement 
wjlth those statements in November of 1993? 

A No. 

Q At this time, November 1st, were yfiu apare of anyone 

^uring Paula Casey to recuse herself?/ 

\ No, but I don't — 

Fishman. Maybe the wor d "precouring" is ^the issue. 
What do you mean by pressuring? 

BY MR. CLARK: 

Q Anyone saying to Miss Casey that she should recuse 
herself. 

A I wouldn't necessarily be awarec-^>f that. That 

^wouldn't have shocked me to find out that ^hat was what was 
going on, but I didn't know of it. I think rt is important to 



draw a distinction because I think it was righk that she 
recuse, and pressuring has sort of an negative connotation. I 
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think it was appropriate that somebody talked to her. 

Q I WArrC'to withdraw the^eharacterization in the 
word. *£<5 your knowledge, no one had evex expressed to Miss 
Case/' prior to November^lst, Miss Casey, yo^ should recuse 
yourself? 

A / To my own knowledge, it wouldnN: have\ shocked me to 
/find/6ut that had happened. I don't think Amet\her until 
that meeting in Washington. I don't think I had talked to her 
before that. Probably Mackay, if he had been aown 
talked to her, but it would have been out of pis 
ise the issue with the U.S. Attorney of recusja 
, but I don't recall her doing that. 

By "we," are you referring specifically to the Fraud 
r some broader — 

It is not clear to me now who^the "we"\was then. 
Fishman. Not in the doc ument. 

BY MR. CLARK: 

Q Your testimony was we would not have done that. 

A I mean "we" in the Fraud Section. If I had talked 
to her, and you would think I would remember because I only 
remember meeting her once — it is possible that I talked to 
her on the phone. I would have to see a rVqord to see if I 
iid. If she had raised the question, I woujld\i't have had any 


hesitancy in easing the decision, but I think it would be out 
of place for a Section Chief to call a U.S. Attorney and say. 
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you ought to recuse. 

Xptfwere communicating 
Michae^/Johnson, her first 
Right. 



.a number 


occasions with 


effect de 



being 


possible that 
herself 

I don't remember tha 
one way or the other. It is not unu$ 
s to do their litigation entirely throd 
and not get involved. But in a smaller office 
jck she might have been involved. 

My recollection is she wasn't an experienced^ criminal 
laiiWer, so she probably dealt through the medium/ of her 
a^si\tants. That is speculation. 

Q\ When you were dealing witl^Wichael Johnson, was it 
becau^ £e was supervising the cas^? “ ' 

A I guess, or because he was the boss, first assistant 
or chief of criminal — 

Q I am showing you next, Mr. McDowell, a page bearing 
the Bates stamp 004656. It is one page of handwritten notes 
dated November — what appears to be Nove^er 2, 1993. Do you 
(recognize the handwriting? 

V A Yes. That is my handwriting. 

Q This appears to reflect some notes y^u made of a 
conversation with Michael Johnson. 
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Yes. 

Cajv-you read what hap; 
entry th^ft begins with what 
Thursday/Friday in 
Q Canr^you illuminate that 
Fishman. By reading the 
Clark. By any means. 



second discrete 
Thursday? 
wants to 

Vme 

icument? 


ing to do 
that she is 


The Witness. Only from looking a - 
t#e best I can. It sounded like he is telling' 
ih Annapolis, I think, and that she is going tcj> b$ in town 
Thursday or Friday and wants to meet. 

BY MR. CLARK: 

Q Do you have any independent recollection — I don't 
k^eeXanything here, about — well, I will withdraw that. 

Fishman. It does say Annapoi-iTs in thexprevious — I 
thinjOsW^ should have Mr. McDowellf r ead th ff 1 i n a it. 

Mr. Cl ar k . -Fine. 


The Witness. Michael Johnson: Paula is attending U.S. 
Attorney orientation conference in Annapolis. Thursday/Friday 
in W.D.C. wants to meet. 
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Mr. Johnson is reporting it to you? 


tha 



you communicate to anyone the information 
in the metropolitan are 
ure I did. 

know who you communicated that\ to? 

I don't have an independent memory, of it. Most 
bly it would have been Keeney, but I have i^o specific 
of 

Showing you a single page document belaring two Bates 


siamp numbers 004650 and 004651, the document 



on the portion 004651, and that is a messag ip to you 
\frqm Ginger. 

,A Right. 

That is Miss Trapanotto. 

Right. 

Q She was a secretary? 

A She was — she was Jo Ann Harris' secretary. Before 
that, she may have been Keeney’s; I am not sure. She has been 
in the front office for awhile. 



does appear 
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RPTS WHALEN 


DCMN GALIACHER- --''''"' 





And at this point Ms. Harr 
had not yet becbme. the 
^rimina^Division? is that right? 

t — I was kind of surprised to fcind that it 
year that she — T would haveVthought she was 
then, but if that's what the recorjd shows. On 
November 1st, the document has Keeney as acting, S3 you're 
: ght, it must have been that she was in the Department. 

Q Okay. And I think just a mistake here./ I'll 
resent that November 2nd was a Tuesday and/it /says, there's 
a\ meeting on Thursday, October 4th; I thinjr that J should be 
4th at 4:15 in the Deputy's ^ffice regarding RTC 

referValV 

Now, that meeting was moved up a day at some point. And 
my question is, do you remember how you were informed that the 
meeting was moved up? 

A I'm sure that this — no, I don't remember but I'm 
sure if it was this late, a secretary calls you. 

Q Showing you now, Mr. McDowell a ^oup of pages Bates 

ich I will 


* 


stamped 00731 through and including 007735 
identify as photocopies of various pages of a government 
appointment book that has been represented to beV Joe 
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Gangloff's. There is some handwriting on various of the 
pages. 

Do/^ou recognize the handwriting be anyone's? 

A No. 

Q 0>a/: If 

ext-tor^last page, 
and j*ext at 2 o’ 
criminal . 

Did you attend any meeting on November 3r^ 
concerned the matter of Ms. Casey's recusal? 

A Assuming the date is right, I remerab^ 
th Ms. Casey present that I attended. 

Q Okay. Tell me what you remember al/out/that meeting, 

e? 

I think it was in the Deputy^G ' s conference room up 

in tli^ }ird floor. 

Q Who can you recall attending? 

A My recollection is Phil Heymann and Irv Nathan and 
Paula Casey. There were some people there from the EOUSA. 

And I think Larry Urgenson was there. I'm not positive of 
that but I think he was there. 



you could turn^to page 007734, the 
You will see an entry at l:\30 AG meeting 
'clock 2208 and then conference rpom, 

993, that 

meeting 
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the Criminal Division is located but I don't recall what, if 
anything, was 

Q /Wiat do you recall of the c jssion in the meeting 
with Jfs. Casey? 

Ther^-vSs^ some discuS^-ion about thX case and then at 

conversation 
1 by her from 



keen on the 
at pains to 
could 


A Ther^-w^fs some discu 
s&me poipt there was a — I forget whi 
/turn ea to whether or not there should 
the/case. 

My recollection is that she wasn 
idea. She was trying to think it through and Uas 
point out that she thought that she and her office 
handle the case. And that the counterdiscussidn was that that 
V wasn't really the issue of whether or not — 1 mean, everybody 
feed they could handle it but it would be/more/ appropriate 
if\ma^n Justice handled it and I don't think sh^ came — my 
reco\le\tion is she didn't come tetany conclusion^ t the end 
of the Keeting. 

Q Was there anyone from the Department who you 

perceived to be the principal spokesperson for the 
Department's point of view? 

A It's hard to remember. There was general 
Idiscussion. I don't — in deference to th,^ Deputy in the 
Wense it was their meeting and their — thfeiV conference room, 
mrt— and I think that most of the-discussion wd^ either Phil or 
Irv but I don't remember what they said, you knW. Everybody 
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was sort, of subtly just talking and trying to point out that 
there was an ap 
Q 

was 


fanceproEl 

Based on your handwritten nbtes from November 2nd, 
your impression during the meetingN^iat Ms. Casey had 


requested th^m^eting on NovemHet^l^d? 

A / All I have to go on is — I abq't evep know what she 
/wanted to meet about because I donlt remember if\ Johnson told 
me pr not or just said she wanted a meeting. 

Q And I just want to clarify one point! 3} think that 
ydu said that at the beginning of the meeting therb was just a 
discussion of the matter generally and then the conversation 
turned more towards the issue of recusal? 

A That's my recollection, yeah. 

Q Did you have any impression at thfS timb that anyone 
in\thb Justice Department had come intox£he meeting with a 
predetermined conclusion that Ms.rCfasey would recuj se herself? 

A Well, I probably thought she would. I mean, I 
thought it was a logical step that she would do it and the 
question is getting her to come to that conclusion. And if I 
thought it, I'm sure other people there thought it. I don't 
know about EOUSA, I have no idea what they thought. 

Q The November 1st urgent report ^\itioned an October 
31st front page Washington Post story, Octdbbr 31st being a 
Suftd ayv dis c ussin g the new RTO - r e f e rral s— and it also mentioned 
a November 1st Wall Street Journal article on the same 
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subject. 


your understanding, jvas the appearance of those 

that was discusse'cK^uring the meeting with 

weren't. I 
tions, they 

if anybody 



issue at 


i at she was 


e /effect that 


them. 

Q And was — was there 
meeting with Ms. Casey? 

A My recollection is that there wasn't, 
filing it. I remember she said something to 
\was kind of ironic because she was closer t£ Ticker than 
^he\was to Clinton. In a sense, somebody wtyo is /not from 

^as like me makes an assumption tha£/fche Arkansas U.S. 
attdrn^y would be close to the now ^Prisident, butvj think she 
raised^ 

Tucker. 

Q And that was a thought she had expressed on previous 
occasions? 

A Not to me. 

Q Not to you? 

A It came as a surprise to me when\she said it. 

Q Did she mention any other names^>es\des Tucker that 
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Not that I remember. 

Did ardPs name^come up? 

"Well , if it did, I don't h^ve any memory of it. 

Once the meeting concluded, did you have any 
ionon that ~sam§~-dAy with anyone from the 
Kt about the matter? 

have. I mean, it would late a logical thing to 
ho — I’m sure when I went b\ck io the office 
/talked to Carver about it, but just to recount pie way I'm 
Bcounting to you. 

Q It is your recollection that Mr. Keeney didn't 
attend? 

A I don't remember him there. There A/er£ a lot of 
pedple there and the Deputy's conference room is a big, ornate 
r6pm''with a big long table and it seemed to be V— it seemed to 
me thatvthe table was filled up Iptft I don't remember him. I 
have a memory, and sometimes memory can be faulty, but I have 
a memory that Larry was there and he hadn't been really that 
involved in it. Larry Urgenson, that is. And there wouldn't 
be a need for two deputies but I could be wrong. I just don't 
remember Keeney being there. 

Q When did you learn for the firs :ime that Webster 
\Hubbell had recused himself from matters c?pi\cerning Mr. Hale 

ah d - Madison Gu a r a nty? 

I think he sent a letter to the Deputy or something 
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and it got circulated 
Q Okay 



issue with him 



s, at least, 
. Attorneys 


tryou rec 

e time of that memorandum 
With Hubble? 

I only met Hubble once 
with Whitewater. He wa 
ral in charge of civil matters in 
e's rarely any need for me to even 
ce, much less the associate. 

Q Now, you mentioned that there were oid 
a \representative from the Executive Office for/U. 

\at\the meeting. Was there any issue as to wh^t v^ould happen 
^n ^he event that Ms. Casey recused herself, 

Well, there is an issue. I dprPt remember if we 
talked ^bout it at the meeting but^the next big i^sue is who 
takes over the case. And I think there must have been 
discussion about that. 

Q Let me — let me show you a document dated 
November 8, 1993. It is actually a document with an 
attachment. Again, the Bates numbers are cut off, but I will 
(describe it as on the top it is a routing \and transmittal slip 
from Gerald E. McDowell, Chief, Fraud SectioV, to Jo Ann 
Harris-, — a n d a tt ac h ed- t o- i t , — Ex h ib it C, — a-'t^ire^-page document 
bearing the heading Office of the Deputy Attorney General, and 
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it is a memorandum to Holders of United States Attorneys 
Manual Title I, ^r^i-th is- -document is dated November 19th of 
1992. 

and the remarks 

seg 

ishman. Out loud 

UrK». 

witness. Right. 

BY MR. CLARK: 

Q Do you remember sending this memorandum 
Ms. Harris? 

A Well, my memory comes from having re^ie^ed i . 

That is the only source? 

Right, but there is no question I Arroth it. 

Okay. The one thing I want tO/discus£ is the fact 
fourth sentence it says, "About a ^ar ago, 

howeve'fcv the U.S. Attorneys Manual was amended and DOJ policy 
on recusals was stated." And then it discusses further, 
whether in the event of the recusal, a recusal, another U.S. 
attorney's office should be appointed to take over the matter 
or whether the Assistant Attorney General should designate the 
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The Witness . Maybe I wasn't listening carefully enough. 

Ling^ yo u r epeat the question, could you 
i, please. I've the remarks. 

CLARK: N. 

hrcr text heire-con c e r n s a prior practice by 
Office for U.S. attorneys, — \ 

Right. \ 

— to in the event of a recusal, recommend or — it 
■e appoint another U.S. attorney to taJ^e oyer the 

matter? 

A Right. 

Q And the purpose of your memo, it appears, is to 
out that the Department policy is for E0USA to report a 
t^sal to the Deputy AG and the relevant A^sist^ant AG? 

Right. 

vQ\ That would be, for inst^ne^. Chief of b^e Criminal 
Divisi 

A Right. 

Q And then the Deputy AG can appoint the Assistant AG 
to take over the matter recused from? 

A That's right. 

t Q And it contains your recommendation: I recommend 

t appointment of the Assistant AG become \the norm in these 
ters . 


25 


A Right. 
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Q To your knowledge, had this policy which was 
apparently implemented in "November of 1992 or — yes, I will 
Ike that. This policy reflected in the attachment, 
lemented prior to November\pf 1993? 

"can't saiT~tt^my^knowledge\but my belief was 
£w that it had been implemented in sotae fashion, but 
>ased on listening to Moscato at tfie meeting 
was still up to its previous i\abit of trying to 
trying to make a neighboring Unite^ States 
attorney the new prosecutor. And I was concerned This, 
strictly speaking, doesn't have anything to do with 
Wnitewater. It's more I'm grinding a different afc with Jo Ann 
Harris to make sure that she weighs in with tne deputy and 
getp the recusals to come to the Criminal Division. 

Do you recall any follow-up tp^this? 

^A\ I don't believe she ever""said anything^ne way or 
the another to me. I hope she followed it and then my belief 
is that the Criminal Division gets its appropriate share of 
recusals nowadays so I guess she did do something, but it was 
just one of a number of brilliant ideas that got floated 
across a new appointee's desk. 

Q Just to be clear, it was not ttiteXcase prior to 
\November of 1993 that there was never an instance where a 
y Waigpd mattp.r was taken into main Justic e; IS it? 

A No, no. As I said, this has nothing \to do with 
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Whitewater. My beef was especially during the time that my 
Larry McWhorter^arnd''Wayne Ktcfc>^his deputy, were running 
EOUSA, ti^y increasingly trying to q _ either themselves or 
the Deputy, to appoint another U.S. attorhef in recusal cases 

Criminal 
was. 

recusals 
I didn't 
\e then, I 


were^. 



strand fewer 
?ivision/£nd I thought that w 
Klso, it was against my 
oftentimes brought good cases 
hafre anything to do with it, 

[ess Terwilliger under Bill Barr issued the policy because it 
wasn't the practice, whatever it says in the policy, wasn't 
what was actually going on, and I thought, goo^i, ghat's a good 
\ change because at least the Deputy has to con^idefc both the 
Criminal Division and whatever EOUSA recommends./ But I was 
also ^hoping that the new deputy's of f icp^would Revert back to 
a mufctfi earlier practice of sending^recusals to th^ Criminal 
Division so I didn't — as I said, I thought it was bad policy 
and didn't lead to good results when neighboring U.S. 
attorneys got a case. 

And just so you don't think I have a bias against U.S. 
attorneys, most assistants are hired to work in a district 
1 where they are members of the bar and theyNare not used to 
\traveling unless the district has a numberijOjJ divisions, and 
they-a r e w o n der- £u l — at. doi n g, th ei r w o r k , -but C^minal Division 
attorneys have an expectation of traveling, theV are not tied 
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he Criminal 
that kind of 
ery close to 


to any one locality. They generally have a portfolio of cases 
around the count ry^—and-T thought it was bad to ask a senior 
fth a caseload of in, say>Denver to go to 
Us to do an investigation because^ you know, it puts a 
-o n - - th e -assistant and it\s not really what 
for, and I had seeYKinstances where 
quickly found they didn't like\that Assignment so 
/ery good assistant who is not happy ar^d sometimes 
to not as good a performance, whereas 
ivision, one of its main functions is to take\on 
case, and it's not our bread and butter but it's ' 
being our bread and butter. So I was using the example of 
what Moscato said to basically argue to the new assistant, 
Vake sure you watch out for this kind of thing. / 

\ \Q Okay. And you have no recollection op following up 
on tha\? 

A\/ Other than it seemed triat during “Jo Ann Harris' 
tenure we received — the division as a whole received a good 
share of recusals. Now, I don't know how many there were, but 
I was satisfied that we weren't back in the McWhorter and 
Wayne Rich days. 

Q You never had to turn any away 'Pfcause you were 
swamped? 

A Well, you don't have the optiony ^mean, you know 


you're laughing, but in a recusal you don't ha^e the option of 
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turning it away. Even if you are swamped, you don't have the 
option. If itM 
in. 


"Tegitimate^TFe^usal , somebody has to fill 
Oh, sure but, again, it would bK. conceivable that 


tl>£ Fraud DryisXon would say , ’yStt-J^now, Ms. 'Harris, look, 
tfe're r^flly stretched thin, you know,^maybe ytou should think 
of giving this to another U.S. attorney's office^. You don't 
recall anything like that? 

A I'm sure we had the option but I woiild hot ever 
exercise that, and I doubt that my successor has because it is 
ad form. If the Department goes to the trouble <pf appointing 
y^>u, you'd better handle the case. 

Q Just very briefly, showing you now/b02i7 and 002248, 
he^e are two E-mails. One, they are botlyaatea November 5, 
1$$3;\ 002247 is from you and 002248 is^from Irv\Nathan. 

\WitH regard to these two E-mails, we don't h^ ve attached 
the delivery information on the second page such as we had 
with the October 4th and October 12th E-mails. 

Can you tell from looking at the two documents which 
are — which have — bear times that are almost 
contemporaneous whether they are related? 

A Well, I can speculate and probal^\y pretty 
\accurately. I'm not 100 percent sure. I Ha\J seen this 002247 
andT — fr ankly; — i t- didn ' t make any s e nse me ^hen I was going 
through the papers. 
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Q Because it merely says crank it up? 

A Right^-ftira it is-ai^o titled "Dingell," which has 
nothing with the case. But I saw 002248, it makes 

sensed But, once again, I'm giving you Speculation, not a 
memory or anyt&rrtgT 

Q Dkay. And — 

And I can tell you what I think^t is\ 

I would appreciate that. 

I had asked Irv Nathan if he could Set 
//ideotape if the Department had it. I thought 1 Web Hubble had 
testified before the Dingell committee. Whatever, I don't 
think that's still in existence. House Commerce / — 

Q Is this in connection with the Envi/ronjoental Crime 
^edj:ion investigation? 

Right. And I had represented/ffeil Cairtusciello, who 
was^hief of the Environmental Ci^iiffe Section in nis day in the 
barrelN/hen he was — that was later in time in this when he 
was deposed by the committee. And one of the issues was kind 
of an esoteric issue on a blue sheet that seemed to get to the 
U.S. Attorney Manual that had everybody in an uproar. 

I had heard or read in the paper that Hubble had 
testified before the Dingell committee an^\ reaffirmed the 
\ policy on the blue sheet that Neil was beipg^ criticized for, 

~ J 1-o a cnpy of that_ v ideo S4 th^re was one. 

It turned out they didn't have a videotap^. But then in 
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the second paragraph, Irv tells me: Paul Casey advised me 

yesterday --J^wOrPt ride 13i€r-whole thing, blah, blah, blah. 
Please ydrk with Joe Ann and Jack to^pjJt together a game plan 
to t#ke over as soon as possible. Thanks\ 

I belieye^what this meroo'TB-'-me — 

Mrv ^ Fishman. When you say this m^io. 

The Witness . Oh, oh, 002247, although I dkn't know who I 
forwarded it to either, probably Mr. Carver \ith\this 
attachment. In other words, you can forward kn Ei-mail so you 
won’t have to repeat everything saying crank it up because we 
already had a team and a plan. 

Q Okay. 

A I don’t know why the times are differ^it but either 
v computers weren't set the same or that/s when they were — 
^are GAC’s documents and maybe that’s the \time he 

ope he 

Q ~ Yes? 

A Opened, too. In other words, he opened my forwarded 
and he opened what was attached and it would show two 
different times. 

Q Showing you next 00427, a single-page document which 

is an E-mail dated November 8th and thenV^-so 007377 
y through — what should be 7379 although iti doesn’t have Bates 
s^amp^ — i t " i s a cop y o f Ms. Ca s ey's Nov e m ber o£h letter. Which 
is behind a transmittal slip to Jo Ann Harris. \ And also a 
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memo from Ms. Casey to your attention. 

Well^thxs indicates^!! at least talked to her one 
the meeting in tfte^Deputy's office. 

Hr. Fishman. When he says this, he\^as pointing to a 
V2J 

BY MR. CLARK: 

Is that correct? 

Right. 

Do you recall if you called Ms. Ca: 
dalled you? 

A No. I mean, I didn't even — even t 
lis before, I didn't even recall the convers, 
morning. 

Q Is there any reason that you knoj/ of i/hy you didn't 
to find her letter in the Deputy Attorney general's 
offlce\ as opposed to getting itt^from her? 

A v I — no, I don't even know that I cared. 

Q Okay. 

A But, you might not be aware. I am about six or 
seven blocks away from main Justice. Finding something in the 
Deputy's office is no easier for me than calling Little Rock 




r if she 


h I've seen 
ti<4n this 
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Mr. Hubbell regarding the matter and just so the record is 

Mr. Hubbell' s 
irt of his 
i on the 
: the Hale 



ave occasi 
imorandum to speak to anyone" 
Associate Attorney 


adison Guaranty 



unless I didn't know 

there was someone 
only time : 

was a big health care meetilng 
do with bank fraud or Arkansas 


health care fraud was a ip^jor Apart of the 

During the fall of 1993j7^were there peri odically 
meetings amongst senior members of the Department to discuss 
current matters? 

A X guess. As exalted, I tell my wife and kids I am 
I'm not a senior member in the sense of what you're talking 
about. 

I Q In other words, a meeting at wh\<^i the associate, 

xhe Deputy, and the Attorney General might ] attend and obtain 
ve^y~ sho r t bri e fings - o n si g n if i c ant matte rs ii\ the various 
sections and units of the Department? 
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I'm sure there are meetings like that but I've never 
one 

"0003 54 I'm showing you now/^K^*. McDowell. And do 
ecognize the handwriting? 

No^ 

the top it bears tlJ^date ^3.-30-93. It 
handwritten notes. And we have MTG, RE, L 

recusal, next line, W slash\ AAGL comma, GM, 

And there are two notes underneath that, what appear to 
be send copy of Hale indictment to AAG , and then Underneath 
^at, what appears to be Hill interest, LaFalce? 

A SBA. 

Q SBA and then Gonzalez, HBC, whicl^ — 

I think it's — 

— could possibly be the" House Banking cj ommittee and 
then it' also it has SBC underneath it. 

A That might be Senate Banking Committee, I'm not 

sure. 

Q Do you recall attending a meeting at the end of 
November of 1993 to discuss Capitol Hill interest in 
| Ms. Casey's recusal? 

A I can't distinguish one meeting trbm the rest. I 

meair~wti met a lot. 1 ~ know - t here was an -issue \pf Hill 

interest. I don't remember the Banking Committee interest. 
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I’m pretty sure the SBA committee had — was looking into how 
the SBA was hajndirirrtg its aTTa-i-r^ and with some interest in 
this — in the Hale case. 


Cs to the Banking Committees, there yas very active 
investigation 


the House Banking committ^ in — I guess 
£hat woulcl have been a year earlier onN^he case down in 
f Atlapxa. You think you never forget these\things. 

Q The Dragoul case? 


A Yeah, the Dragoul case. But that miyght 
etered out by that time. I don't remember thfe Bi 


dommittee interest. But if there were anything like that, if 


pmebody — if we got some word from an agency/ th/at there was 
\committee looking into it, naturally it ha^ an/ implication 
£he criminal investigation we clearly wpKild pave brought it 
But do I remember this meeting? 


Okay. Do you remember rax any time taking any steps 


l 


to make sure that all the "T's" were crossed and the "I's" 
were dotted in connection with Ms. Casey's recusal as a result 
of Capitol Hill interest? 

A No. I'm not too sure what "T's" needed to be 
crossed or "I's" dotted. Once she recused, the Deputy assigns 
it to a new person. There is no — I don\'^ know what else 
\ needs to be done. 

-Q Okay . — Y o u - ar e- n o t - faroili a r wi th th^ actual recusal 


memorandum that the Deputy Attorney General has, to sign off 
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enthem but 
— you know 
You are not 


know that it's any less 
never done, 
ipt if you feel like 
.noticed that you 




on something 
oral notice. 
Form 822 or 

acord, I 
ink there is 


something to your answer 
something? 

My only point is not a maj< 
is you would take action when 
think you would sit around ai 
v^hatever to come in to you. 

Mr. Fishman. Let me just be clear for thfe r 
d\pn't think he was making a number up. I donj/t 
ahy Form 822. I just want to tell you that 

Mr. Clark. Fine. That would be in o>ir ne^t document 
request. 

BY MR. CLARK: 

Q ' Showing you now three separate documents. For the 
record, 005132 is a single-page document. It is a copy of a 
routing and transmittal slip. It appears 12-7 and then the 
year is cut off. 

The second document. Bates stamp number 0805134 through 
and including 005136. The top page is a p^partment of Justice 
yform entitled "Action Memorandum. " It bea^r^ the date of 

Dec embe r 1, — 1993 : 005135 - is stamped Dec ^mberXl, 1993. It is 

a memorandum for Philip Heymann, the Deputy Attorney General, 
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from Anthony Moscato, the Director, Executive Office for U.S. 
Attorneys, 
letter 


005 


is a copy of^M^. Casey's November 5, 1993, 
£ing -that her office be recus 
nd the third document bears the Bat^s stamp numbers 

tie top document in this 


00208, 0020 ^n<rshould be 00210. 

Stapled ^iet is a routing and transmittaKslip <iated 
/December 13, 1993. The second page, 00209\is another copy of 
Ms./casey's November 5th letter, and the final page is a copy 
of/ the December 1 memorandum for Mr. Heymann from 
:. Moscato. This document bears Mr. Heymann 'sj signature — 
excuse me, his initials, and it is marked that it is signed by 
t\at appears to be David Margolis with the beaming of date of 
V22-93. 

A Right. 

The one document 005132, the^ansmittial slip, 
was sent to Mr. Keeney ^fio forwarded it [ to you and 
the text reads: I know that the recusal has been orally 
approved for the reasons stated in Tony's memo, the ones upon 
which the decision was made. And then the December 13th 
routing and transmittal slip, is your response. 

A Right. 

Q Since was a foregone — withdraw 

Since was an already completed act, the\recusal, do you 

kno W~ of any reason why Mr. Mar go lis was concerned about the 
reasons stated in Mr. Moscato' s memorandum? 
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A He's very careful and, let me read Moscato's 
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DCMN KRISTOFFERSEN 

You^dorni: recall? 

Well, I don't think I ever 
certainly would explain it. 



Iked to him about it. 


/ou 


set of document^ indicate, to you, one way 
whether Mr. Margolis attained th^ November 3rd 

don't remember him being tn^reA and it 
q/unds from his question like he wasn't there fitter. 

Q Just give me one moment, please. 

Mr. McDowell, during the period in which 
fyvolved with this matter, did you discuss it fa itfi 
\ ployed on the White House staff? 

A No. 

Okay. Did you have any diresz€ communications with 
anyohe Employed by the ResolutiorfTr ust Corporatio n concerning 
this matter during the period of October of 1992 to November 
of 1993? 

A All my contacts with them would be through Carver. 

Q Meaning that Mr. Carver would have made the 

communications; you would not have spoken to anyone directly? 
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EXAMINATION BY MR. FISHMAN: 

Duririg-^tTSe" time tKarb-^ou were involved with this 

respect, do you have ahv reason to believe that 
the Department of JusticeX in either 
oved this investigation fas\er or slower for 
reason whatsoever? 

Clark. I'm sorry. I just didn't h^ir tifiat last 

ponse. 

Mr. EisMaiU He said no. 

Mr. Clar Kt Thank you. 

BY MR. FISHMAN: 

Q And in connection with that, specifically related to 
War^c MacDougall, Mr. Clark asked you several questions about 
tl^ adequacy or thoroughness with whic^mr. MacDougall 
comp'Vet'^d that memorandum. Do ygu^recall that? 

A V Yes . 

Q Do you have any reason to believe that anyone either 
above you or below you in the chain of command instructed 
Mr. MacDougall either directly or implicitly to do a less than 
credible job for any inappropriate reason? 
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for a dozen years, and I don't think anybody would have — it 
£Tto anyBdd 


to do it in front of me. 


It 


would have occi 

would be^mother prosecution. 

And in that respect, just give >is a little insight 
it you hav£ < -'11fthe 30 years~~y©u4ye known Mr. Keeney, into 
tfis reputation in that regard. 

Well, it has been 28, because I Ictuaily do count. 
Buy' his — he is probably the most respected\person in the 
Department. He interviewed me when I got hire£, $md I worked 
fpr him at times in the first two years, and tlken ll've worked 


with him very closely all the time that I was 


blic 


itegrity and since then, and his only motivation/ through all 
the time I've known him is to make sure that ythe/ Department 
^oe\ things right. 

Can you conceive of Mr. Keeimy^ intentionally 
misleading the Deputy Attorney General or any one $ lse in the 
Department about anything? 

A No. I mean he takes his relationships with his 
principals very seriously and shows them a loyalty which I 
hope my own subordinates show me. But that's not in his 
character at all. 

Q By loyalty, do you mean to sugg^t anything — 

A No. I mean he tells — he would] n^ver lead them 

astr ay - o r — - he ' s not - th e - typ e - that woul <r wat&h somebody step 
in a pothole that he didn't like. He's a square-shooting guy 
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who believes that the process is as important as the outcome 
at times . He — he i T~^w^nderf ul person. I don't know 
how much^cff a chance you've had to deh^with him other than an 
interview of him, but he's unique. 

Q WogJLd-''TieintentionaIly~-~4^ck a meeting even 
^ypothetiTcally if he had a disagreementx^ith anybody who was 
/going/to be there? 

A No, I don't think — he was a pris£ner-\Df-war with 
Germans. I don't think he's afraid to meet with people. 

Q How about to express his views? Was he ever afraid 
to express his views? 

A I've been with him many times when h^'s/said things 
yclfearly that people don't want to hear. But fie'y very 
Measured and judicious, he's not the type of per/son that 
dei^io^rately inflames people, but he ^ways says what he wants 
to s^y,\^nd you either take it oip'you don't; t hat *| s your 
problem^ 

Q Okay. Now, on September 20th when you were called 
over to Mr. Keeney's office for that meeting with Mr. Nathan 
and Mr. Gangloff, is it essentially fair to say that what 
Mr. Nathan did was pass on this information to the senior 
(career prosecutors in the Criminal Divisic 

A In that area, yeah, because Keen^yV would be the 
seiTr o ir of any a r ea be c ause he 1 s g o t - ab out: 40-plus years. 

Q Was there any suggestion that things Should move 
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faster or slower? 

Well^rv r "Ts a hu r i n d of guy, but beyond his 
personal.^uirks, he wanted us to get bn. it. 

Clark. The record should refleefcvthat while he was 
tfestion he snappbd^his finger^ twice. 

FISHMAN: 

Similarly, during the contacts ydu had\with the U.S. 
arney's Office in Arkansas, did you have a^y s\pnse that 
e was a reluctance to pursue anything? 

A No. The person that I dealt with, I jthilnk, was a 
farmer departmental attorney from Lands Division ijrom my — 

Q The Lands Division? 

A Johnson, and he seemed to be, at leAst /on the phone 
^ou can size somebody up, he seemed to fye pretty squared 
And I didn’t meet the line assi$fc£nts 

Mr. Clark asked you a few questi ons aboifc the major 
financial institution fraud case category. Do you remember 
that? 

A Yes. 

Q Do you remember when that — how did that come into 
being, and when? 

A Well, it was in place before I nook over the Fraud 
Section. But essentially you had hundreds jami maybe thousands 
or^ defaults and re f err al s ; and if y o u ju st took them in the 
order that they came in, any office would get swamped. So 
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just to try to bring some order of the mess, she came up with 
these categor>es'''to~ give FBT~tr£f4ces and prosecutors a clue as 
to where^xhey should direct the resoulrces, take the biggest 
failures, don't be screwing around with a\S2,000 failure when 
you have 20 Jwrl^million-dollar^failures — \r some cases 
ialf-bprfion-dollar failures — in you^sinventWy , and 
because there are other remedies, there arV civil remedies and 
evfin State remedies, and — but at the same t,ime\ leave enough 
flexibility so if you thought there was a purpose! to be — to 
fc/aking a case if it was an insider or there wa£ it was a 
Vehicle for something else, you could do it. 

Q Essentially a prioritizing mechanist? 

A Right. 

Q You said it was in effect when to^k over the 
jiud\ Section in March of '92? 

Right. It was something^ eit her that Irfr Raphaelson 
came up with or maybe even before him; his predecessor’s name 
escapes me — Jim Richmond. 

Q Now, Mr. Clark asked you at one point about whether 

there had been any departmental contact with Randy Coleman, 
the lawyer for David Hale. Do you remember that? 

A Right. 

Mr. Clark. Specifically in the perioh.\ 

- M r . Fishman. — Right. In - the -p e r i od^oef o^e the Fraud 

Section took over the investigation. 
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The Right. 

BY M^HtTSHMANT 
Q /£et me hand you one 


showed you, which is a document 
01/275, which^irs ~ as you’pre' 
tiat yoq/^ent on October 12th, 1993 




>cuments Mr. Clark 

Bates number 
, is an E-mail 
ey with a copy 
that there 
Hale's 
nd paragraph 


/to Mr/ Gangloff. And although 
was/direct contact between the Depar 
laji/yer during that period, could you 
aloud, if you would, for the record? 

A Johnson confirmed that his office had| tc|ld Hale's 
^wyer after the indictment that he should mak< 

U.S. Attorney's Office or the DOJ of the Information 
Hale had when he and Hale talked tg/newsypaper 
reporters. The lawyer conferred with Hpie and back to the 
USAOXj/itJi the same old demand thatr/prior to talkajng, Hale 


proffer to- 


wanted either immunity or a plea to a misdemeanor. Nothing 
has developed since then. 

Q Can you explain what that was all about? 

A Well, the U.S. Attorney's Office had been dealing 

with Hale trying to get a plea, and the lawyer was — it 
! seemed to us a good move, even for the defendant, would be to 
Wake a plea and become a witness and then hobe to get a very 
li ght sentence/ if - that' s th e- way th e ch affs fall. 

This lawyer seemed to be playing to the newspaper, makinc 
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it a publicity thing and asking for a low ball essentially to 
'"or no charges^bc^ught , and that was just out 
So basically we're spying there hadn't been 
much /Change since the previous negotiation: 

Why^asit out of thtTqiJestion? 

Well, you had — at the time, N we believed the Hale 
one and that he was not aNspectalative 
actual one that had the goods\on,\ and to let 
walk — the guy was a lawyer and I think s&me lkind of 
lcical judge, although it's not clear what kind — to let him 
wiilk away just because he would tell a story dinn’/t make sense 
when you get him convicted and get the story at tye same 
\time. I thought the U.S. Attorney's Of f ice ' sj position was 
right on that. 

\ 0v Okay. There is something inhere aboii^ making a 
profr^rX Can you explain that? 

A Well, to avoid incriminating — having your client 
make incriminating statements, it's not uncommon that a lawyer 
will say these are the facts that we could provide you if we 
made a deal, so the U.S. attorney would have more of a sense 
of what they would be getting if they made^ the deal, so we 
^wouldn't be buying a pig in a poke. A lot\^f that depends on 
fie confidence in the lawyer, whether that (will actually 


ensue. 

Q 


Confidence in the defense lawyer? 
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Right. 

ftere some~~strgg^stion that that — that the 
actually making the proff^r^to the Department 
than to the U.S. Attorney's Office^yas made available? 

the defense TaVyer wanted to do that. I 
r whether the U.S. attorne^\bid orf on that or 
that was an option, but if they werfe having a 
didn't seem to be a necessary option\ thl^y ought to 

Q By the way the urgent report dated No^em^er 1st, 
1993, to the Attorney General and the Deputy At^or^ey 
s^neral — 

Mr. Clark. One second, please. I'm ret^ie^ing my copy. 
v Mr . Fishman. Sure . 

• • ClfrrK, Thank you. 

BY MR. FISHMAN: 

Q ~ I believe it's — for the record it’s Bates stamped 
7358 to 59, an urgent report dated November 1st. It's from 
Mr. Keeney and signed by him. Do you actually know who wrote 
it? 

A No. It might be a records copy someplace that would 
(have initials on it, but without seeing tn 

Q Would it have been written by Mr.] ^eeney personally? 

~A Oh, n o . — No-; — W e ll, he co uld d er'lt, 'fcut it's not in 

the normal course of business. 
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Q In the ordinary course of business it would be 
generated by ss>s&et5o3y below~TTrv- 4 <eeney i n the chain of 
command 

command. It could 

be/done by m& 


rje committee has 
.ty, as maybe 


by Carver, orr1>-Qould havexbeen done by one 
it the ab^orneys, one of the line attorneys, bu^t I would have 
/to lpok to see who initialed it. 

Q Okay. But that would be the routii^ practice on a 
dc/cument like this? 

A Right. 

Q And since these are your notes and tt 

indicated in previous correspondence some difficu 

\weVve all had in reading various people's hamawriting, if you 
^ou\d look at the document that's Bates stamped /04 656, which 
ar\ y\ur notes of November 2nd, 1993, and if you would be kind 
enougji dimply to read the contenbsof the whole jp^ge for the 
record so that we don't have to try to retranslate it later. 

A Okay. It's dated 11-2-93. 

Michael Johnson, colon. Paula is attending U.S. Attorney 
orientation conference in Annapolis. 

Paragraph. Thursday, slash, Friday in WDC wants to meet. 

, New paragraph. If at some point ther^ is any credible 

evidence, Paula Casey will consider recusal 

New para gr a p h. — R TC - making r e ckles s-allegations, dash, 
media hype, dash, premature to set aside. 
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paragraph. 



Local media says there is no possibility of 
in. 

Issue of when rather than whether if there 
- it looks like meat. 

Leak is RTC investigator . ;£nd then there is 
ve got written, "Ms. Jean\ Lewis. She 
dash, Donna Henneraan ail RTC\ referral 


EOUSA happened before USAO — which standq 


d|r United 


Spates Attorney's Office — with the suggestion! that USAO 
wouldn't fairly investigate. Extremely serious! lejak problem 
RTC. RTC jerked USAO, slash, FBI around on /documents , 
unusual referral letter. MacDougall no;c acquitted by 
pn of insanity, dash, acquitted on the A&eri 

>ion, dash — looks like a dash t -v-'it say^no, but I 
thin&\it\should be not mental disfease which would p revent 
indictment or trial. 

Q And in the middle of the second to last paragraph, 
when it says EOUSA had them before USAO, which refers to the 
RTC referral, the suggestion that USAO wouldn't fairly 
investigate, whose suggestion was that? 
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wouldn't fairly investigate? 



it was RTC r 5~^irL that context. 
ishman. That's all I have.\Thank you. 

ClarK- Very briefly. 

CLARK: 

McDowell, in your conversations With Michael 
e period before the Fraud Section nook over the 
e ever make any statements to you that you 
be negative comments on the ability pf Fletcher 
Jackson as a prosecutor? 

A Not that I recall, no. 

Q Do you recall Mr. Johnson saying anyyihiiig about the 
agents in Little Rock complaining about tfr. Jackson? 

A Was Jackson the one that had the /case/ the Hale 
ca'se'K I've just forgotten. I know th^name, b^t I've 
forgh^tbji who he was. 

Q ~ Let me rephrase the question. Do you recall 
Mr. Johnson saying that — saying to you that the FBI agents 
were complaining about the assistant who was actually 
conducting the investigation? 

A I don't have any — to cut to the "who" issue I 
; don't have any recollection of Johnson saying that, but I was 
\just trying to place Fletcher Jackson. 

^ Q Did you ev er g et - t h e im pre ss i ort^ in What period when 

you were dealing with Mr. Johnson that Mr. Johnson was 
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advocating that the matter be taken over by main Justice? 

A I dpj^iT^remember thaftTSie was advocating — he seemed 
very professional. 

was relieved, talking to him, that Xe seemed like he 
what he^w^sdoing, but whyl^tvad that feeling I don’t 
now. j/just remember he — you know, ^qu don^£ know what 
/ you ' going to get when you call up somebo'tfy on\the phone. 

He /just seemed like he was on top of his game\ but I can’t 
remember what he advocated. That all sort of ij>lu^s together 
iiji memory. 

Q Mr. Fishman asked you some questions iabc/ut the 
dtober 12th E-mail and specifically about the/pl^a 
\neg^otiations with Mr. Hale, and I believe yo\y mentioned in 
pui\ answer that you understood Hale to be/a layyer and 
po&fibly a judge. 

In Situations with lawyers a ^ putative defend ants, isn't 
there a special circumstance relating to the fact that they 
are lawyers that's often weighed in charging decisions by the 
Department? 

A I'm not sure I know what you mean. I know the 
agents always love to make cases on lawyers and the 
(consequences to lawyers of pleading guiltyXre greater. 

Q That’s really what I was driving ak. 

Almost always includes' their TSv licenses. 

But on the other hand, a lawyer committing\a crime is 
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more serious, too, and in most instances, when it's a crime of 
'o', say, a^ctTrm^of passion or something and 
like a real bad ap>ie, it kind of weighs 
prosecutor's mind thatVou're not going to 
aTthough T^tHTnk^the publics thinks it's the 
around. But I would say, mor^ oftenVthan not, the 
certainly the agents would w^nt tp hammer him 
lawyer shouldn't be doing tha^ soi^t of stuff, 
/ou had no personal experience diirihg your 
tenure with the Department, with the Tax Division' 

A Oh, yeah. I dealt with them all thejtiipe. 

Q I mean — 

A You'd have to get approval. Any tiine ^ou bring a 

t v case, which isn't every day in the week; butt it's not 
t^ea\d of, you have to get the approval of the\Tax Division. 

The Tax Division has mafhy cases involvin g lawyers? 
wouldn't you say that's fair? 

A Absolutely. 

Q And often in those instances a primary subject of 

discussion is whether the person will plead to a misdemeanor 
as opposed to a felony? 

A I think that's always there. 

Q And, again, it's because of the fciVcumstance that if 
a"Ta wyer plead s g uilty - to a -f elcmy ; — in m ost States, if not 
all, it's automatic disbarment? 
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A Right. I don't know if that was their policy, but 
wouldn't sh^CJcme if that wa^-their policy. I've used tax 
Federal judges, and the^snever said to go easy 
misdemeanor, but I can see some types of tax 
that the punishment would ' 
ionate if all the other peopleNwho pleaded were 



months in jail and a lawyer got\two months in jail 
meant it would seem to be disproportionate 

So I can see the rational end, but we're njot talking 
alJ>out tax offense here. With Hale, if he did a|ll jthe things 
at were charged against him, he deserved to ^le^d to a 
Sony. 

V Q But you can see how his attornejy&ight w J be 
particularly concerned about that issuje^ror that^ reason? 

Oh, I — I didn't — wh£t little we about the 

attorney was that he had a very good reputation in Little 
Rock. 

It just seemed like a very risky tax particular — he was 
really tossing the dice and hoping to get everything. He was 
playing the press and being very hardball in his negotiations 
*ith the U.S . attorney. If it worked out yfell, yeah, good 
luck to him, he would have done a wonderful) jpb for his 
client, but” i — dbn't - think it was a good itrate^ 

I think ~ my feeling was, he would have beVn better off 
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trying to make a deal with the U.S. attorney, saying get the 
et all sortS'-'O^oromises to tell the judge 
Oration, get a letter from the U.S. attorney, and 
provide usable testimony to minimize his offense and 
[ltation, and undfer^the sentencing guidelines 
possible sentence, becaus^the likelihood of a 
winning was I think small, ^id I thought the 
attorney's strategy was the right one t& resist that, 
think the likelihood was — if this didn't go to 
independent counsel and all the rest of it, that they could 
hive had a felony conviction and a witness? the|y didn't have 
pick. 

Q One of the things that Mr. Fishman Withdrawn. 

One of the things that you mentioned in your notes from 
November 2nd is the subject of leaks ipszhe RTCi, Now, again, 
as wfc, said earlier, the previous [Weeke nd there hag been a 
front-page story in the Washington Post, the Sunday edition, 
and the day before these notes there was a story in the Wall 
Street Journal. 

Was the issue of control over publicity surrounding the 
Hale matter and the Madison Guaranty matter a significant 
1 factor in the decision whether Ms. Casey s^npuld recuso? And 
\l'm speaking about from the perspective ofjp^ople in the 

Dep artm ents 

A Well, it's not as simple as that. I \hink it's not 
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just publicity, say, because lots of U.S. attorneys get 
involved in^cSises that are highly^publicized and they don't 
have tp^recuse. 

It was just t he percept ion that whateVer action she took, 
f^r instanperTon the plea with Hal^y^if she ft^d let him go for 
/a misdemeanor or she asked for a felony ,\j}o matoer which way 
she /6ent, people would criticize her and saV it was because 
she was a Clinton appointee and was trying tapro 
That kind of publicity was more directly relevant 
She was in a no-win situation no matter what she 

Q My question is just slightly a bit diffe 
pu perceive that there was any effort on the /part of the 
partment to get the RTC out of the investigation because of 
lkpk of confidence in the RTC's ability/to ke£p matters 
nohpuhlic? 

Well, at my level I think there wanr — ^ don't know 
about higher in the Department. 

I mean generally when the RTC gives you a case, even if 
there is no publicity, which is usually the case, you want the 
FBI to work it, and it's not that you're disrespecting the 
RTC, but that's just not what they are best at, and if the FBI 
i wants to continue and use them, let them nfajce that decision. 
But when you add to the fact a possibility of leaks and 


we didn't — I didn't know if the RTC was the \source of the 
leaks, but it seemed like a reasonable speculation. When you 
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add that to the mix, so that every move in the case might be 
the subject of^the^nextT day T '5-'~n^spaper article, you know, 
sure, we^Tould rather have the RTC out^of the mix, get the 
referrals to the FBI and let the FBI starb^working. But for a 
loyt of reasorjs-'tfiat ' s not unusua 

The/unusual thing here was one th^Ninvolv^ment of the 
f Clintdns and also the intense newspaper i nt^ res which doesn't 
usually attend to RTC referrals. 

BY MR. CLARK: 

Q Last question: I hope, as you underitobd, it was 

the involvement — to your understanding, what was the primary 
ictor that required Ms. Casey's recusal as fa f: ap the 
i Department was concerned? 

A I think it was just the perception thaft, no matter 
wliat 'kind of job she did, outside the Department/ it wouldn't 
be p^rc^ved as done for the rightreasons . 

Q v Okay. In regard to the various persons whose names 
have been mentioned, was there one or two people who were more 
significant? In other words, it was Ms. Casey's relationship 
with one individual as opposed to another that the Department 
perceived to be more important? 

1 A I don't know that I can speak ffofc the Department. I 

\can speak for myself. I had never heard or Vim Guy Tucker. I 
gfr ess he was governor, but it didn ' t r egister\with me until 
this matter. I focused on the President becausV he's the 
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fell over 



President. 

Q Anc|^af"£he meeting" 

A /" I don't know if he would 
her./ He was — 

Q A/^the meeting — 

Mr/ Fishman. I'm sorry. ] 

/The Witness. I don't know 
relationship it was. At the me< 
tfie fact that she was actually < 

the President, and that wouldn't shock me. 
attorneys don't know the President. 

BY MR. CLARK: 

Q Okay. But from the Department's perspective it was 
^he\same, or different? 

I would guess that it was spxc& similarity, but I 
realty >ipn't know. It was the pifiSl ic perception t hat was more 
important than the private perception. 

Q I'm referring specifically to the meeting. Did 
anyone express at the meeting, in substance, Ms. Casey, you 
know, it's the relationship with the Clintons here that 
concerns the Department and that ' s the reason why we think you 
should recuse something of that substance? 

A I don't think it focused on her Relationship, 
because ' I 'in not too sure what, if any,'Ttfat v\s. It was the 
perception that the Clinton appointee as Little\Rock U.S. 
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attorney — there was not even any — I think — I don't 
remember wo£d-"for word, but I believe there was some effort to 
make h^r^ realize that this wasn’t a peb^onal thing that 
reflected on her but anybod y who was U.S. attorney in Little 
R£ck would ^face the same disabilT&y^nd she ;j\st had to come 
to grips with it. 

/Mr. Clark. I am finished. 

Mr. Fishman. Nothing further. 

[Whereupon, at 1:37 p.m., the deposition yas concluded.] 
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November 8, 1995 


Mr. Tom Clark 
Senior Counsel 

Investigations and Oversight 
Committee on Banking and 
Financial Services 
U.S. House of Representatives 
Washington, D.C. 20515-6050 

Dear Mr. Clark: 


The following errata are noted in the transcript of my 
deposition of Wednesday, September 20, 1995: 


1. 

P. 

7, 

line 20: 

delete "and" and replace with "in" 

2. 

P. 

11, 

line 

5: 

delete "be" replace with "deal" 




line 

5: 

delete "confidence" and replace with 
"confidential matters" 

3 . 

P. 

13, 

line 

25 

: insert "not" between "that's" and "the" 

4. 

P. 

27, 

line 

23 

: delete "business" replace with "busy" 

5. 

P. 

36, 

line 

10 

: insert "not" between "would" and "have" 

6. 

P. 

39, 

line 

24 

: insert "major" between "the" and "case" 

7. 

P. 

53, 

line 

10 

: delete "we" and replace with "he" 

8. 

P. 

69, 

line 

16 

: delete "third" and replace with "fourth" 

9. 

P. 

78, 

line 

1: 

delete "my" 




line 

9: 

insert "Deputy AG" after "then" 

10, 

.P. 

82, 

line 

1: 

delete "Paul" and replace with "Paula" 




line 

2: 

delete "ride" and replace with "read" 

11, 

.P. 

84, 

line 

19 

: insert "as" after "exalted" 

12, 

.P. 

95, 

line 

1: 

delete "she" and replace with "we" 

13, 

.P. 

97, 

line 

8: 

insert "we" after "that" 




line 

12 

: insert "can" after "you" 

14, 

.P. 

CO 

cn 

line 

7: 

delete "having a" and replace with "handling 


the" 


I 
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15. 

P. 

104, 

line 

19: delete 

"tax particular" and replace with 
"tack to take" 

16. 

P. 

105, 

line 

1: delete " 

saying" and replace with "trying to" 

17. 

P. 

106, 

line 

23: delete 

"fact" and replace with "mix" 


Sincerely, 


tijuuil. Z . ncdr^i njt. 

Gerald E. McDowell, Chief 
Asset Forfeiture and Money 
Laundering Section 


cc: 


Joe Reilly 
Robert Giuffra 
Lance Cole 
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U.S. Department of Justice 

Office of the Deputy Attorney General 


WitAmgro*. D C. 20530 


October 13, 1995 


Mr. Robert Giuffra, Chief Counsel 

Mr. Lance Cole, Democratic Deputy Special Counsel 

Committee on Banking, Housing, and Urban Affairs 

United States Senate 

Washington, D.C. 20510-6075 

Dear Messrs. Giuffra and Cole: 

Enclosed for your review are eight (8) additional pages of 
Joseph E. Gangloff's notes, bearing Bates -stamp numbers A000844 
through A000850, apparently relating to Madison Guaranty Savings 
and Loan and Vincent Foster. Mr. Gangloff discovered these notes 
within the past one or two days, and provided them to this Office 
late yesterday afternoon. The circumstances surrounding Mr. 
Gangloff's discovery of these notes is set forth in the attached 
memorandum . 

If you have any questions, do not hesitate to contact me. 


Sincerely, 



Counsel tolche 
Deputy Attorney General 


cc: Stephen Kubiatowski 


Tom Clark 
Joe Reilly 
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U. S. Department of Justice 
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OCT 1 2 BBS 


TO: Charles J. Sgro 

Counsel to the Deputy Attorney General 
Office of the Deputy Attorney General 

FROM: Joseph E. Gangloff 

Principal Deputy Chief 
Public Integrity section 
Criminal Division 



SUBJECT: Notebook relating to Whitewater and Vince Foster 


Attached is a notebook that I discovered within the last day 
or so. It appears to have notee relating to Whitewater and Vince 
Foster. 

Only a few pages of the notebook have been used. Entries 
appear to relate to my activities on only two days. My best 
guess is that I picked up this notebook as new when I was ruehing 
to a meeting and did not have the notebook that I was working in 
handy. Apparently, I thereafter set this notebook aside. I 
believed that it was a fresh notebook when I recently came across 
it and discovered the notes. 

While I have no significant specific recollection of the 
events noted therein, I believe that the topics reflacted in this 
notebook have been exhaustively explored in my various interviews 
on these topics. I regret any inconvenience caused by my 
untimely discovery of these notes; however, I know that it is 
necessary to bring this matter to your attention. 

I am sending a cc of this note (without attachment) to the 
Office of Professional Responsibility. 

Please let me know whether there are any other actions that 
you would like me to pursue. 

Attachment 

cc: Michael E. Sh&heen, Jr. 

Counsel 

Office of Professional Responsibility 
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DEPOSITION OF STEPHEN J. McHALE 
IN RE: S. RES. 120 


THURSDAY, OCTOBER 19, 1995 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington, DC. 

Deposition of STEPHEN J. McHALE, called for exam- 
ination pursuant to notice of deposition, at 9:50 a.m. in Room 640 
of the Hart Senate Office Building, before CARMEN BUNCH, a 
Notary Public within and for the District of Columbia, when were 
present: 


MICHAEL P. O’CALLAGHAN, Esq. 

Majority Associate Special Counsel 
JAMES S. PORTNOY, Esq. 

Minority Associate Special Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 

BARBARA C. STERGIS, Esq. 

BRADLEY A. BUCKLES, ESQ. 

Department of the Treasury 
Office of the General Counsel 
1500 Pennsylvania Avenue, NW 
Washington DC 20220 
On behalf of the Deponent. 
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MR. O’CALLAGHAN: Good morning. My name is 
Michael O’Callaghan. I’m counsel for the majority on 
the committee. This deposition is conducted pursuant 
to Senate Resolution 120, a resolution which 


establishes a special committee administered by the 
banking committee conducting investigation involving 
Whitewater Development Corporation, Madison Guaranty 
Savings and Loan Association, Capital Management 
Services, Incorporated, the Arkansas Development 
Finance Authority and other related matters. 

Section (l)(b)(2)(e) of the Senate 
Resolution 120 authorizes investigation and public 
hearings into whether the report issued by the Office 
of Government Ethics on July 31, 1994 and related 
transcripts of deposition testimony, one, were 
improperly released to White House officials or 
others prior to their testimony before the Committee 
on Banking, Housing and Urban Affairs. 


Pursuant to Senate Resolution 229, or two, 
were used to communicate to White House officials or 
to others confidential RTC information relating to 


4 

Madison Guaranty Savings and Loan Association or 
Whitewater Development Corporation. This will 
primarily be the focus of today’s deposition. 

When were you requested to testily? 

THE WITNESS: About two weeks ago. 

MR. O’CALLAGHAN: Just for your 
information, this deposition is in advance of public 
hearings which probably are likely to occur late 
October, early November. It’s likely that you will 
probably be asked to testify at the hearing. 

During this deposition, we will ask you a 
series of questions. You will be testifying under 
oath. If you don’t understand a question, let me or 
Mr. Portnoy know and we will rephrase the question. 

If you need a break, also let us know. 

The stenographer will prepare a record of 
questions and answers. The deposition will be 
treated as committee confidential until commencement 
of the hearings. We also ask that you keep the 
substance of the depositions confidential as well. 

Prior to the hearings you will receive a 
letter from the committee telling you that you may 
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5 

1 come to the Senate to review the transcript of your 

2 deposition and make note of any corrections for 

3 transcription on an errata sheet. 

4 If you are called to testify at public 

5 hearing, you will be permitted to have a copy of your 

6 deposition transcript four days in advance of your 

7 testimony. 

8 My understanding is that’s how it worked 

9 last time, last round, and that’s they expect to do 

10 in this upcoming round. 

1 1 You may be represented by counsel. Are you 

12 represented by counsel today? 

13 MS. STERG1S: Yes, he is. Barbara Stergis, 

14 general counsel’s office, Treasury Department. 

15 MR. O’ CALLAGHAN: Anyone else representing 

16 Mr. McHale? 

17 MR. BUCKLES: Brad Buckles, general 

18 counsel’s office, Department of Treasury. 

19 MR. O’CALLAGHAN: Objections to the form of 

20 questions will be noted for the record. Counsel may 

21 object on the grounds of privilege or relevance. 

22 Committee chairman may rule on objections where the 
6 

1 witness refuses to answer a question. 

2 Could you please swear the witness. 

3 MS. STERGIS: Can we just have a second? 

4 MR. O’CALLAGHAN: Sure. 

5 (Pause.) 

6 MS. STERGIS: Can you state what you mean 

7 when you say that the witness is to keep the content 

8 confidential? 

9 MR. O’ CALLAGHAN: We’re just asking that 

10 the witness keep the contents of the deposition 

11 confidential. 

12 MS. STERGIS: As to whom? 

13 MR. O’CALLAGHAN: As to anyone. 

14 MS. STERGIS: Other than counsel. 

15 MR. O’CALLAGHAN: Other than counsel, yes. 

16 If that’s a problem, you can state it on the record. 

17 MR. BUCKLES: I’m not sure what the purpose 

18 of that is and what it’s designed to do. These are 

19 matters that we’re all working on all the time, and 

20 any of the items interrelate with each other, and 

21 looking at documents, then I don’t know that we want 

22 to be in a position where we get -- where we’re 
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1 agreeing to something that in the course of preparing 

2 other witnesses that we’re going to be accused of 

3 violating some sort of confidentiality rule. 

4 MR. O’CALLAGHAN: We’re just asking that 

5 the substance of the witness’s testimony not be -- 

6 that that be treated confidential and not shared with 

7 other witnesses. 

8 MR. BUCKLES: Well, Pm just not too sure 

9 what you mean by the substance of the testimony. If 

10 you mean a lot of the details, I mean, obviously the 

1 1 substance of the testimony is going to be about what 

12 you’ve referred to here, which is item 1(e), and the 

13 fact that he’s here testifying about that is going to 

14 be known to the other witnesses, and I don’t know if 

15 you re in a position where you’re suggesting that 

16 Mr. McHale or Ms. Stergis or I can’t, when we’re 

17 working with the other witnesses, indicate that 

18 that’s what the testimony is about. I have a 

19 difficult time trying to draw the line on what you’re 

20 saying, and I don’t want to agree to something that 

21 I’m later going to be accused of having violated. 
MR. O’CALLAGHAN: I understand. If you’d 

1 like, what we can do is draft up a letter to you 

2 outlining exactly what the request is with regard to 

3 the treating of the substance of the deposition 

4 that’s taken here today. Is that acceptable? 

MR. BUCKLES: Well, I would like to see 

6 that before I have the witness agree to something on 

7 this. I mean, even in grand jury situations, there’s 

8 not necessarily any absolute requirement that a grand 

9 jury witness can’t talk to you. 

1^ MR. O’CALLAGHAN: It’s a request that we 

1 1 have made of all witnesses. 

1^ MR. PORTNOY: In much the same way as there 

13 is in a grand jury, there is limitation on discussion 

14 of your testimony, which is different from a 

15 limitation on discussion of underlying events. 

16 MS. STERGIS: What did you say? 

1^ MR. BUCKLES: I understand what you’re 

1 8 saying. 


22 



MR. PORTNOY: Would that be a fair 
characterization of the rules governing grand 
juries? 


MS. STERGIS: I didn’t hear what you said. 
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1 MR. PORTNOY: A witness is precluded from 

2 discussing his testimony before a grand jury, which 

3 is different from -- 

4 MS. STERGIS: Absolutely not true. 

5 MR. PORTNOY: Not with counsel, certainly, 

6 but you can talk about the substance, you’re just not 

7 supposed to talk about — 

8 MS. STERGIS: As a former assistant, I will 

9 tell you that a grand juror is entitled to do 

10 whatever he would like with respect to what he 

1 1 himself testified to in the grand jury, and this is 

12 not even a judicial proceeding. 

13 MR. PORTNOY: That’s fine. 

14 MR. O’CALLAGHAN: Well - 

15 MR. PORTNOY: It’s your play. 

16 MR. O’CALLAGHAN: Why don’t we go off the 

17 record for a second. 

18 MR. PORTNOY: Thought we were. 

19 MR. O’CALLAGHAN: No, we weren’t. 

20 (Discussion off the record.) 

21 MR. O’CALLAGHAN: We’re back on the 

22 record. While we were off the record, there was some 

10 

1 discussions with regard to the committee’s request to 

2 Mr. McHale to keep substance of discussions of the 

3 deposition today confidential, and counsel for 

4 Mr. McHale would like to make a statement with regard 

5 to that request. 

6 MS. STERGIS: We do not agree with that 

7 request and counsel for the committee is free to ask 

8 whatever questions it wishes of this witness and 

9 future witnesses as to the people with whom they 

10 discussed this matter. 

1 1 MR. O’CALLAGHAN: And when you say you 

12 don’t agree with the request, you’re not acceding to 

13 the request; is that correct? 

14 MS. STERGIS: We are not acceding to the 

15 request. 

16 Whereupon, 

17 STEPHEN J. MC HALE 

18 was called as a witness for examination and testified 

19 as follows: 

20 EXAMINATION 

21 BY MR. O’CALLAGHAN: 

22 Q Please state and spell your full name for 
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the record. 

A Stephen J. McHale, M-c-H-a-l-e. 


11 


Q Your present business address? 

A 1500 Pennsylvania Avenue, Northwest, 

Washington, D.C. 20020. 

Q Mr. McHale, what’s your present position? 

A Deputy assistant general counsel for 
general law and ethics of the Department of Treasury. 

Q Could you please give me a review of your 
employment history since you graduated from college. 

A I worked as a floor laborer in New York 
City for about five months in 1977, four months. I 
then went to law school in Washington, D.C. 

Q Where did you attend school? 

A American University, starting in 1977. 

During the summer of 1978, I clerked at the economic 
development administration of Department of 
Commerce. During the school year from 1978 in the 
summer of 1979 and during the school year of 1979/80, 

I clerked for a firm called Bonner, Thompson, 

12 

O’Connell & Gaines in Washington, D.C. 

Graduated from law school in 1980 and 
clerked for Judge John Hess on the D.C. Superior 
Court. In 1981 I went to work for the office of the 
special counsel, Merit Systems Protection Board as a 
trial attorney for three years. During that time 1 
was on detail to the U.S. Attorney’s office in D.C. 
for six months, five months, civil division. 

In 19 - 

Q I don’t mean to interrupt you, but what 
exactly did your detail entail? 

A I was detailed in the civil division of the 
United States Attorney’s Office. I handled trials 
and other procedural matters that came up before that 
office. I handled a number of special counsel cases 
that were there but anything else that the U.S. 

Attorney’s office assigned to me. 

In 1984, I think October of 1984, I went to 
work for the Department of Justice civil division, 
commercial litigation branch. In 1990 I came to work 
for the Treasury Department in my present position. 

Q And where did you attend college? 
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1 A University of Nottingham in England. 

2 MR. PORTNOY: Pm sorry, sir, I missed your 

3 statement as to when you began your present 

4 position. 

5 THE WITNESS: August of 1990. 

6 MR. PORTNOY: Thank you. 

7 BY MR. O’CALLAGHAN: 

8 Q Mr. McHale, are you aware of the 

9 committee’s document request to the Department of 

10 Treasury in connection with this matter? 

11 MS. STERGIS: Of what date? 

12 BY MR. O’ CALLAGHAN: 

13 Q I guess there were a number of them. Are 

14 you aware of any of the document requests in 

15 connection with this matter? 

16 A Yes. 

17 Q And with respect to all the document 

1 8 requests, did you search for responsive documents, 

19 notes, reports, memoranda? 

20 MS. STERGIS: Do you want to break it down 

21 by time period? 

22 MR. O’CALLAGHAN: Unfortunately I don’t 

14 

1 have the dates with me. 

2 BY MR. O’CALLAGHAN: 

3 Q Are you aware of the dates of the different 

4 requests? 

5 A Of all the document requests that I’m aware 

6 of, I have searched my office, yes. 

7 Q Have all documents that were responsive to 

8 the requests that you’re aware of been produced? 

9 A I produced from my office to the team of 

10 Treasury lawyers — may I ask a question for 

1 1 clarification. Are we only talking about document 

12 requests responsive to Senate Resolution 120? 

13 Q Correct. 

14 A With regard to Senate Resolution 120, I 

15 searched my office and produced any documents that 

16 were responsive to those requests to the team of 

17 lawyers at Treasury who were handling document 

18 production. I do not know what documents they 

19 produced. 

20 Q And did you search for documents outside of 

21 your office as well? 

22 A Not outside of my suite of offices, no. 
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MR. PORTNOY: Off the record. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Back on the record. 

MS. STERGIS: Do you mean documents that 
would have been authored by him or by others? 

BY MR. O’CALLAGHAN: 

Q Documents responsive to the request that 
you’re aware of. 

A With regard to the document requests from 
the committee that I know of with regard to Senate 
Resolution 120, I searched my office and a couple of 
other file cabinets outside of my office in my suite 
of offices where I believe that responsive documents 
might be located. 

Q Were there any documents responsive to 
responses that you’re aware of that were located 
outside of your office or the filing cabinets that 
you inspected? 

A My understanding is that there were other 
documents that were responsive to the requests that 
were produced that were outside of my office, yes. 

Q Any within your possession — 

16 

A No. 

Q -- custody or control? 

A No. 

Q Do you maintain any files at home? 

A No, not of work papers. 

Q Have you spoken with anyone other than your 
counsel prior to this deposition? 

A Yes. 

Q Who have you spoken to? 

A When? 

Q Prior to the deposition, with regard to 
this deposition or the subject matter. 

MS. STERGIS: Do you want to break down the 
question? It’s compound. 

BY MR. O’CALLAGHAN: 

Q Sure. With regard to — let me rephrase 
the question. 

Have you spoken with anyone other than 
counsel with regard to your deposition here today? 

A Yes. 

Q Who have you spoken to? 

A Other than counsel — 
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1 (Witness conferred with counsel.) 

2 MS. STERGIS: Mr. McHale is in the general 

3 counsel’s office of Treasury. Do you mean other than 

4 me and Mr. Buckles? 

5 BY MR. O’CALLAGHAN: 

6 Q Other than counsel that’s representing you 

7 here today. 

8 A Edward Knight, Neal Wolin. 

9 Q Could you spell the second name? 

10 A W-o-l-i-n. Kenneth Schmalzbach, 

1 1 S-c-h-m-a-l-z-b-a-c-h. Ms. Kaplan, whose first name 

12 I forgot. 

13 MS. STERGIS: Lenore. 

14 THE WITNESS: Lenore Kaplan. Mark 

15 Hingston, H-i-n-g-s-t-o-n, Ann Marie McGuire, David 

16 Dougherty, Peter Rittling, Francine Kemer. I talked 

17 to a lot of people about this deposition. I’m 

18 actually not sure. That is certainly not an 

19 exhaustive list. My wife, my sister, a very -- more 

20 people than that. That is not an inclusive list. 

21 It’s all I can think of at the moment, but I’m sure 

22 there’s more people. Bob McNamara. 
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BY MR. O’CALLAGHAN: 

Q Are those all people employed at the 
Department of Treasury that you spoke with? 

A Except for my wife and sister. 

0 Were there other employees at the 
Department of Treasury that you spoke with? 

A Yes. 

Q Do you recall their names? 

A Debra Diener. 

Q How do you spell her last name? 

A D-i-e-n-e-r. I’m sure there are other 
people. I can’t recall them right now. 

Q What were the substance of discussions that 
you had with Bob McNamara? 

A We discussed the fact that I was going to 
be deposed, the fact originally that he was not, 
although I understand he’s now been asked to be a 
witness. Subsequently, we talked about the fact that 
he was going to be a witness. I’m not sure. In the 
course of preparing for the deposition, I may have 
asked him some questions about the documents I 
reviewed. 


17 


18 
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1 Q Do you recall which documents and what the 

2 questions were? 

3 A No, I do not. 

4 Q When did these discussions take place? 

5 A Sometime in the past, since I knew - since 

6 it’s in connection with this deposition, sometime 

7 since I was notified of the deposition. 

8 Q What were the discussions you had with 

9 Francine Kemer? 

10 A I believe it was the same as with Bob, the 

1 1 fact that I was going to be deposed, the fact that 

12 she was going to be deposed and some questions again 

13 about ~ I reviewed a lot of the documents that were 

14 going to be - that I was told were produced and I 

15 had questions about some of the documents. 

16 Ms. Kemer had some questions about some of the 

17 documents and she asked me some questions. 

18 Q What were the specific questions that you 

19 had with regard to documents? 

20 A I don’t remember all of them. One of them 

21 I remember concerned an E-mail Kenneth Schmalzbach 

22 wrote. She asked me if I had a copy of it. She 

20 

1 recalled the E-mail and asked if I had seen a copy of 

2 it. 

3 Q What did the E-mail — what subject did the 

4 E-mail deal with? 

5 A It was a late July E-mail that had to do 

6 with the conversation that Ken had with Francine 

7 Kemer, July 1994. 

8 Q What were the specific contents of the 

9 E-mail? 

10 A I can’t be specific. It had to do with the 

1 1 IG transcripts and something about Ellen Kulka, 

12 general counsel of the RTC, and her position with 

13 regard to redactions to the transcripts. 

14 Q Was this E-mail produced to the special 

15 committee? 

16 A I do not know. You’ll have to ask the 

17 lawyers who produced it. 

18 Q What specifically did the E-mail say about 

19 the IG transcripts? 

20 A I think I’ve told you probably all I can 

21 remember on the specifics of it. 

22 Q What other questions were raised during 
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that discussion? 

A We talked about the order of witnesses, we 
talked about ~ again, the first time 1 spoke to her 
we talked about the fact that Ed Knight and Bob 
McNamara were not on the list of witnesses. We then 
subsequently talked briefly about the fact that — 
one of us, I can’t remember who called who, but one 
of us called the other to say that they had been 
identified as witnesses by the committee. 

I know we had other discussions. I don’t 
recall them. I know we talked about other things 
because the conversations were not one-minute 
conversations, but I’m having a little trouble 
pulling it back. 

Q Did you have any discussions about any 
other documents? 

A I believe so. 

Q What documents did you discuss? 

A We talked about some newspaper articles 
that had appeared in May of this year and also during 
1994. 

Q What was the discussion regarding the 

22 

newspaper articles? 

A Francine reminded me that there had been 
some newspaper articles in May or April of 1995 
concerning in part the transmission of — 
transmission, I believe, of the transcripts to the 
White House. I had forgotten about those articles. 

We discussed briefly a review of newspaper 
articles that I had made at some point or that had 
been made by me and by others for me concerning the 
subject matter — well, actually concerning the last 
year’s Whitewater investigation generally, the 
Treasury White House contacts and newspaper articles 
about the Whitewater criminal referrals. 

Q Did you have any discussion about any other 
documents other than newspaper articles? 

A Well, obviously in our discussions, 
transcripts were discussed because — and 1 assume 
those transcripts have been produced, so I assume 
those are within the documents because that was the 
subject matter which these depositions are about. I 
believe the answer to your question is yes, but 1 do 
not recall specifics. 
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1 Q Don’t recall the specifics, okay. And 

2 these discussions took place within the last two 

3 weeks? 

4 A Uh-huh. I’ve been talking to Francine off 

5 and on for the last year or more, actually. I’ve 

6 known Francine for about three years, so it’s kind of 

7 hard for me to time frame conversations with 

8 Ms. Kemer. 

9 Q With regard to Ed Knight, what discussions 

1 0 did you have with Mr. Knight? 

1 1 A We discussed again the fact that 1 was 

12 going to be a witness, when it was scheduled. 

13 Subsequently we discussed the fact that he was going 

14 to be a witness. He asked me about one document, 

15 which was a memorandum he had sent to the deputy 

16 Inspector General in late July 1994. 

17 Q What did that memorandum deal with? 

18 A It dealt with a request that the deputy 

19 Inspector General had received from the Senate 

20 committee for copies of the IG’s transcripts of the 

21 IG’s interviews. 

22 Q Did you have any other discussions with 
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Mr. Knight? 

A I had two or three discussions with 
Mr. Knight about the fact that I was going to be a 
witness, he was not, he was going to be a witness, 
when 1 was scheduled for it, that kind of 
conversation. Aside from that, the one conversation 
about this memorandum, no. 

Q Did you discuss any other documents in 
connection with this deposition? 

A With who? 

Q With Mr. Knight. 

A Any other documents? 

Q Correct. 

A No, I don’t believe so. 

Q What are the discussions you had with Peter 
Kittling? 

A Peter works with me. I talk to Peter all 
the time. He’s one of my staff members. Concerning 
what? 

Q Concerning what your testimony would be 
here today. 

MS. STERGIS: I didn’t understand that to 
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be the pending question. Objection. 

BY MR. O ’ CALLAGHAN : 

Q That’s fine. Did you have any discussions 
regarding what your testimony would be here today? 

A 1 had asked Peter to do a nexus search for 
me, which he did, in connection with my testimony 
here today. Mr. Kittling is, I believe, one of 
Mr. Buckles’ team of attorneys who is reviewing the 
documents and gathering the documents. If I had — 
so I believe I discussed with Mr. Kittling documents 
and I asked him where documents were, particular 
documents were, I think. I think it was with 
Mr. Kittling that I had these conversations. Again, 

I talked about the fact that I was going to be a 
witness. 

Q Did you have any conversations — excuse 
me. 

What conversations did you have with 
Mr. Schmalzbach regarding this deposition? 

A I work for Mr. Schmalzbach, he is my 
immediate supervisor, therefore, I have daily 
conversations, multiple daily conversations with 

26 

Mr. Schmalzbach on a wide range of subjects. We 
discussed the scheduling of the deposition, who was 
and who was not called as a witness. We discussed 
who our lawyers were going to be. We discussed a May 
1995, April-May 1995 newspaper article. We discussed 
potential for - of any claims of executive 
privilege. We discussed whether he had reviewed a 
letter that I had written on July 23 of 1994. I’m 
sure we had further discussions. That’s what I can 
recall at the moment. 

MR. BUCKLES: I wonder if we might break 
for just a second so I could ask Mr. McHale a 
question. 

MR. O’CALLAGHAN: Sure. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Back on the record. 

BY MR. O’CALLAGHAN: 

Q Before we went off the record, Mr. McHale, 
you were discussing conversations you had with 
Mr. Schmalzbach with regard to the deposition today. 

A I think I just said that I’m sure I had 
additional conversations with Mr. Schmalzbach. As 1 
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1 said, I talk to him many times a day. Oh, at one 

2 point I talked to him about the fact that the 

3 document team had just brought up another group of 

4 documents for him to review. He had already left for 

5 the day and I suggested that - actually, I left a 

6 message with his wife that he might want to come back 

7 and look at those documents. It was the night before 

8 his deposition was scheduled earlier this week. 

9 And then subsequently I talked to him about 

10 the fact that he might want to go down and look at 

1 1 those documents. And I know I talked about other 

12 things with him, but I do not actually recall the 

13 specifics. 

14 Q Do you recall having discussions with him 

15 about any other specific documents other than the 

16 July 23 letter? 

17 A And the pile he should go back and look 

18 at? 

19 Q Correct. I mean, you also discussed 

20 newspaper articles, but other than that. 

21 A There was a chronology of events which 1 

22 saw in the documents, in the documents I reviewed 

28 

1 that I did not know who had prepared. 1 asked him 

2 who had prepared it. 

3 Q Was that chronology prepared in connection 

4 with these depositions? 

5 A No. 

6 Q Any other documents that were discussed? 

7 A No. Possibly, but I don’t recall. 

8 Q Did either of you discuss with each other 

9 what the substance of your testimony would be at the 

10 depositions? 

1 1 A Only in most general terms. 

12 Q Have you discussed the testimony of anyone 

13 who has been deposed here in connection with the 

14 resolution, what their testimony was? 

15 MS. STERGIS: Excuse me. Could you 

16 identify who has been deposed to date? 

17 MR. O’CALLAGHAN: I’m just asking anyone he 

18 knows who has testified, if he has spoken with 

19 anyone. 

20 THE WITNESS: Only that 1 understand -- the 

21 only discussion I have had is one in which I was told 

22 Bob Cesca’s deposition lasted about 7-1/2 hours. 
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BY MR. O’CALLAGHAN: 

Q Who did you have that conversation with? 

A I don’t recall. Possibly Ms. Stergis. 

Q But you didn’t actually speak with 
Mr. Cesca? 

A No. 

Q I’m going to move to some more general 
areas. Could you describe to me how the Office of 
General Counsel at Department of Treasury is 
structured? 

A General counsel is the head of the Office 
of General Counsel. He’s also the head of the legal 
division, which consists of almost all attorneys of 
the Department of Treasury. Under the general 
counsel is the deputy general counsel. There are 
five assistant general counsels, one of whom is the 
chief counsel of the Internal Revenue Service. The 
other four are the assistant general counsel for 
international affairs, assistant general counsel for 
enforcement, assistant general counsel for banking 
and finance and the assistant general counsel for 
general law and ethics. There’s also an associate 


general counsel for legislation, litigation and 
regulation. 

Each of those general counsels have 
staffs. Each of those assistant general counsels 
have staffs and each of them has a deputy and each 
bureau of the Department of the Treasury has a chief 
counsel and staff. 

Q Between March and August of 1994, what was 
your position? 

A Deputy assistant general counsel. At the 
time, my office was called administrative and general 
law. The same position I hold now. Just the title 
of the office changed. 

0 You say the name of the office has changed? 

A In December of 1994. 

Q But is it basically the same office? 

A It’s exactly the same office. 

Q Who did you report to during that time 
period? 

A Kenneth Schmalzbach. 

Q What was his title? 

A Assistant general counsel, administrative 
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general law. 

Q Who did Mr. Schmalzbach report to? 

A Who was the time frame again? 

Q March through August 1994. 

A Dennis Foreman. 

Q What was Mr. Foreman’s title? 

A Deputy general counsel. 

Q Who did Mr. Foreman report to? 

A Jean Hanson. 

Q Was Jean Hanson a general counsel? 

A She was the general counsel, yes. 

Q A or the? 

A She was the general counsel. There was 
only one. 

Q That’s what I thought you said. During 
this time period, did you have anyone that reported 
to you? 

A Yes. 

Q Who reported to you? 

A There were a number of staff attorneys. Do 
you want their names? 

Q Yes, please. 


1 A Randolph Sim. 

2 Q How do you spell the last name? 

3 A S-i-m. Mark Hingston, H-i-n-g-s-t-o-n, 

4 Rochelle Granat, G-r-a-n-a-t, Ann Marie McGuire, 

5 Henry Booth, David Dougherty, Peter Rittling and 

6 William Murphy. Then there are — there is an ethics 

7 specialist, Mary Grace Tillotson, T-i-l-l-o-t-s-o-n, 

8 and three secretaries, Jean Long, Bemetta Smith and 

9 Lizael Mosquera, M-o~s-q-u-e-r-a. I think that’s a 

10 complete list. 

1 1 Q What matters does the counsel’s office of 

12 administrative and general law deal with? 

13 A It’s now called general law and ethics, but 

14 we dealt with the same subject matter throughout. 

15 Q Why don’t we deal with it during the time 

16 period March through August of ’94. 

17 A What subject matter? 

1 8 Q Correct. What areas were your 

19 responsibilities? 

20 A Our clients, which is how we generally 

21 define our responsibilities, our principal client 

22 aside from the Secretary and Deputy Secretary of the 
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Treasury would be the Assistant Secretary for 
general — for management, the Treasury of the United 
States, the Assistant Secretary for public affairs 
and the Executive Secretary. 

Our subject areas, which actually crossed 
client lines somewhat, include personnel law, EEO 
law, labor law, disclosure law, fiscal and 
appropriations law, contracts, procurements, ethics, 
and anything that doesn’t fall into any other 
category, that’s not international affairs, banking 
and finance or enforcement. 

Q Do you kind of bat cleanup? 

A Yes. 

Q Does the Office of General Counsel have any 
oversight responsibilities with respect to the 
Treasury’ Inspector General’s office? 

A Does who? 

Q Office of General Counsel. 

A For Treasury’s Inspector General’s office? 

Q Correct. 

A Not for the Inspector General, no. 

Q Any aspect of the Inspector General’s 

34 

office? 

A There is a legal counsel or counsel to the 
Inspector General who reports to the deputy general 
counsel. 

Q Who is that currently? 

A Lori Vassar. 

Q How about for the time period March through 
August 1994? 

A Francine Kemer. 

Q What type of oversight does the Office of 
General Counsel have over the legal counsel to 
Inspector General? 

A Counsel of the Inspector General reports to 
the deputy general counsel. 

MS. STERGIS: Are you talking about the 
March- August ’94 time frame? 

BY MR. O’CALLAGHAN: 

Q Specifically March to August 1994 time 
frame. 

A During that time frame, there was an 
agreement between the Inspector General and the 
general counsel which removed the counsel to the 
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1 Inspector General from the oversight of the deputy 

2 general counsel for any matters related to, I guess 

3 we could generally call it Whitewater or the 

4 Inspector General’s investigation into the Treasury 

5 White House contacts. 

6 Q And when was that effective? 

7 A I believe it was sometime in June of 1994 

8 that that agreement was documented. I don’t know 

9 whether it was in place before then. 

10 Q Did the counsel to the Inspector General 

1 1 during that time period report to the deputy general 

12 counsel for all other matters? 

13 A Yes. 

14 Q During the time period March through August 

15 ’94, what type of contact did the office of 

16 administrative and general law have with the 

17 Inspector General’s office? You can start with the 

18 general description, too. 

19 A We work with the Inspector General’s office 

20 on a wide range of issues, access issues, any issues 

21 that come up in the management context, audits that 

22 they do. 

36 

1 Q I’m sorry, management context - 

2 A My client is the Assistant Secretary for 

3 management. Obviously that involves a wide range of 

4 issues that the Inspector General looks at. They do 

5 many audits and investigations that in some way 

6 involve my clients. 

7 At that time they were also doing — I 

8 believe they were still doing an audit of part of the 

9 ethics program, the confidential financial disclosure 

10 system. In part, that’s the responsibility of my 

1 1 office. We were having contacts with them on that. 

12 They were doing several other investigations 

13 involving both bureau and departmental employees and 

14 other matters that we would have had contact with 

15 them. 

16 I probably deal with the inspector 

17 general’s office one or more times a week, so there 

18 were a lot of matters. 

19 Q Is that true for the time period March to 

20 August 1 994? 

21 A That’s the time period you asked me about. 

22 Q I’m sorry, you spoke in the present tense. 
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A That’s true for the present tense as well. 

Q Thank you. During the time period we were 
talking about, did your office have any contact with 
the Office of Inspector General with regard to any 
Whitewater matters? 

A Yes. 

Q What were the contacts between the two 
offices with regard to Whitewater matters? 

MS. STERGIS: Can you be a little more 
specific? 

MR. O’CALLAGHAN: It’s meant to elicit a 
general response. 

THE WITNESS: We had contacts concerning 
their support for the Office of Government Ethics in 
the conduct of their investigation in support of the 
Office of Government Ethics. 

BY MR. O’CALLAGHAN: 

Q You said you had contacts with regard to 
the support of the Office of Government Ethics. Did 
you provide them with any services or what was your 
role with regard to their support of Office of 
Government Ethics? 

38 

A During March, the Secretary had requested a 
review by the Office of Government Ethics for the 
Treasury White House contacts. The Office of 
Government Ethics had essentially initially responded 
that they did not have the resources to conduct that 
investigation. They — the conversation in which I 
was present, I believe, with Jane Ley, I believe by 
telephone; they indicated that they would be 
contacting the Office of Inspector General at 
Treasury and RTC to assist them. 

Following that telephone call, I had a 
brief conversation with Francine Kemer, I believe, 
or someone in the inspector general’s office. It may 
have been a staff member on her staff, essentially 
giving them the heads-up that they would be getting a 
call from the Office of Government Ethics and talking 
a little bit, I think there was some discussion about 
what that - why was it OGE that would be calling the 
IG. 

Q How did you get involved with the call with 
Jane Ley? 

A Well, remember, the ethics is our area and 
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1 one of the issues — we deal with the Office of 

2 Government Ethics frequently on a very wide range of 

3 issues. We know the attorneys over there, we know 

4 the people over there, and normally almost any 

5 contact with the Office of Government Ethics would be 

6 handled by me office. 

7 Q And were you asked to assist the Office of 

8 Government Ethics? 

9 A In what? 

10 Q They were asked to conduct a review by the 

1 1 Secretary; is that correct? 

12 A Yes. 

13 Q Were you asked by the Office of Government 

14 Ethics to assist them in conducting their review? 

15 When I say "you," I mean your office. 

16 A My office, yes, we provided them — we 

17 provided to the Inspector General at the request of 

18 the Office of Government Ethics a memorandum of legal 

19 opinion on the work of Treasury employees in 

20 connection with the Resolution Trust Corporation. We 

21 provided them some copies of regulations. I think we 

22 talked about scheduling. We talked — 

40 

1 Q I’m sorry, scheduling with regard to what? 

2 A Generally when they would get their advice 

3 back to the Secretary. Secretary had asked for their 

4 advice and we talked to them about when they would 

5 get their advice back. 

6 Q Scheduling of the timing of the analysis 

7 that they requested? 

8 A When they would get their advice back. We 

9 were trying to find out when they would get their 

10 advice back to the Secretary. We might have provided 

1 1 them with some additional assistance. I’m not sure 

12 if — what I’m not sure about is whether we provided 

13 them with copies of documents we had produced or 

14 whether they were provided to the inspector general, 

15 who provided them to them, but we may have done that. 

16 Q With regard to the legal opinion that was 

17 provided them, who prepared that opinion? 

18 A It was signed by Ken Schmalzbach. I know 

19 he worked on it. I reviewed it. I’m not sure if it 

20 was also — I believe, I’m fairly certain parts of it 

21 would have been worked on by staff of the office, but 

22 I’m not sure whom. 
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Q When was that produced? 

A Produced to who? 

Q Well, when was the product finished? 

A There’s a date on it. I think work started 
on it sometime maybe June. It may have been finished 
in June, it may have been July, of 1994. It may have 
been earlier than that, but I don’t think so. 

Q What type of service does the Office of 
Administrative and General Law, what type of services 
did they provide the Office of the Secretary during 
the time period March through August ’94? 

A All of our work is for the Secretary. 

Q But any specific work for the Office of the 
Secretary? 

A Ethics advice. There isn’t actually 
something that easily is defined as the Office of the 
Secretary, so I’m having a little trouble with that, 
unless you’re talking about the Secretary and his two 
confidential Secretaries. The term is sort of — 
sometimes, used to cover all the departmental 
offices. 

Then we changed the title from Office of 

42 

Secretary to departmental offices. It generally 
would include — I would include within the term 
Office of Secretary the Chief of Staff, office of 
Executive Secretary and some would also include the 
Deputy Secretary. The term is a little hard for me 
to — 

Q I’ll break it down. 

What type of service did you provide to the 
office of Executive Secretary during that time 
period? 

A They have a lot of disclosure law issues, a 
lot of ethics issues, scheduling issues, should such 
a matter be on the Secretary’s schedule, et cetera, 
is there any legal problem. Actually, the Office of 
General Counsel reviews virtually all correspondence 
to be signed by the Secretary or the Deputy Secretary 
and that comes from Exec Sec, who track all that 
correspondence, make sure that it’s reviewed. And my 
office reviews probably 80 to 90 percent of that 
correspondence, so we do a lot of work for the 
Secretary. 

Q So how much contact would you say during 
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1 the time period you personally had with the office of 

2 Executive Secretary? 

3 A Quite a bit. Ed Knight was at that time 

4 Executive Secretary. 

5 Q Did you primarily deal with Ed Knight in 

6 that office during that time period? 

7 A No, I dealt with a number of people. I 

8 dealt with Ed Knight, but I dealt with -- primarily 

9 in the March-August time frame? 

10 Q Correct. 

1 1 A Probably half my contacts with that office 

12 would be with Ed Knight, but I would deal with a lot 

13 of other people as well. 

14 Q Who else in that office did you deal with? 

15 A I think at some time in this time frame 

16 Neil Comstock became the Deputy Exec Sec. I would 

17 have dealings with him. And then there is a number 

18 of staff people who do document review and make 

19 correspondence review and that sort of thing. I had 

20 contact with them. I’m not sure when Neil started. 

21 You asked me about contacts with Executive 

22 Secretariat. The Secretary had asked Mr. Knight to 

44 

1 coordinate all matters with regard to the Treasury 

2 White House contacts and the various investigations 

3 going on into that. I’m not sure whether that was 

4 within his role of Executive Secretariat or not, but 

5 Mr. Knight was Executive Secretariat and I was 

6 supporting him in that coordinating role. 

7 Mr. Knight’s title was Executive Secretary and senior 

8 adviser to the Secretary, so he had sort of a wider 

9 portfolio. 

10 Q When you say he was asked to coordinate the 

1 1 Treasury- White House contacts issued, what 

12 specifically was his role with regard to that? 

13 A Normally within the department, Cabinet 

14 department, you would expect the general counsel or 

15 deputy general counsel to take that role. In part, 

16 the general counsel was — general counsel was a 

17 witness, deputy general counsel had provided ethics 

18 advice in connection with the matters that were under 

19 investigation and was likely that he would be a 

20 witness; therefore, they were really to some extent 

21 not available to provide the normal leadership that 

22 they would provide. 
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Q At this time the general counsel is Jean 
Hanson and deputy general counsel is Dennis Foreman; 
is that right? 

A Right, uh-huh, yes. Mr. Knight was asked 
by the Secretary to work with career lawyers from the 
general counsel’s office to make sure that — 
essentially oversee the department’s various 
responses to the various investigations, make sure we 
were doing everything that needed to be done, got it 
done properly, to be as fully responsive as possible. 

Q Was that in connection with, for example, a 
document production, scheduling of witnesses? What 
exactly did that entail? 

A We had a number of document requests from a 
number of different groups, bodies. We had - 

Q To simplify your testimony, if you could 
just address his role with regard to the OGE analysis 
and the investigations conducted by Treasury 
inspector general’s office and RTC inspector 
general’s office. 

MR. PORTNOY: Mike, the witness is trying 
to give a broader picture because he viewed his role 
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in connection with the OGE analysis as part of a 
broader role. 

THE WITNESS: That’s right. I mean, we had 
at least four investigations going on in overlapping 
periods of time. 

BY MR. O’CALLAGHAN: 

Q There were specific services that you 
provide in connection with the OGE report; is that 
right? 

A Well, many of those services were provided 
in connection with the other investigations as well. 

It’s not -- doesn’t neatly parse out. 

For example, the documents that we produced 
to the Inspector General were essentially the 
documents we had previously produced to the 
independent counsel, and then the inspector general 
had additional document requests and then the 
independent counsel had additional document requests 
and the Senate had different document requests and 
they overlap, so did the House, and they overlapped. 

And the witnesses were all being 
interviewed by different groups at different times. 
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1 Different requests for opinions might be applicable 

2 to multiple or different — a legal issue might arise 

3 in one context, but it would be just as applicable in 

4 another context. 

5 So it is not easy to say, I did this work 

6 for the OGE, inspector general review, I did this 

7 work for the Fiske review, this for the Senate 

8 review. It doesn’t parse out that way. 

9 MS. STERGIS: Could I have just a second? 

10 MR. O’CALLAGHAN: Certainly. 

1 1 (Discussion off the record.) 

12 BY MR. O’CALLAGHAN: 

13 Q We were discussing Mr. Knight’s role in 

14 coordinating, I guess, the efforts to deal with 

15 issues relating to the White House Treasury contacts 

16 that were being looked at by various government 

17 entities, I guess is the best way to describe it. I 

18 asked you what his specific responsibilities were 

19 with regard to that. You were talking about 

20 coordination of document production? 

21 A Document production and the department’s 

22 response generally to the investigation and any other 
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1 matters that we come up with in the context of that, 

2 basically. 

3 Q How about with regard to scheduling of 

4 witnesses for -- and this you can I think 

5 specifically delineate with regard to the Treasury IG 

6 and RTC IG investigation. 

7 A For the most part, that scheduling was done 

8 by the IGs. Mr. Knight was involved in scheduling of 

9 the Secretary’s interview. I don’t know of any other 

10 involvement he had with specific scheduling of the 

1 1 specific witnesses, aside from the time frame in 

12 which we hoped that this would all be completed. 

13 Q How about, anyone from your office involved 

14 in scheduling matters? 

15 A Yes. 

16 Q Who is involved in that? 

17 A I believe we had some involvement in the 

18 scheduling of Dennis Foreman’s IG interview. We were 

19 providing representation, support, legal support 

20 services to Mr. Foreman. I don’t recall any others. 

21 Q Did you have any contact with anyone in the 

22 IG’s office or anyone working with the IG’s office 
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with regard to scheduling, you personally? 

A I believe I had some discussions with 
regard to the scheduling of the Secretary’s 
deposition by the 1G, but it may have been in 
connection with someone else’s discussions with the 
Secretary, some other group’s discussions with the 
Secretary. I believe it was with the IG. That would 
be the only thing that I would be personally involved 
in. 

Q What were those discussions? 

A Just scheduling, just basically trying to 
fit it into everybody’s schedules, working around. 

I’m having difficulty separating out what discussions 
I might have had about the Secretary’s interview with 
the IG versus the Secretary’s interview with the 
Senate staff, actually, just -- I can’t quite sort 
that out. They occurred — a lot of events were very 
much telescoped in the latter part of July. 

Q Do you recall if you had any discussions 
with Francine Kemer with regard to scheduling of 
interviews? 

A I’m fairly certain my discussions 

50 

concerning scheduling of the Secretary’s interview 
would have been probably with Francine Kemer. She 
was basically -- she was the legal counsel, basically 
my contact in the inspector general’s office. She’s 
my counterpart. I may have talked to someone on her 
staff. 

MS. STERGIS: Could I ask for a 
clarification? Do you mean the general subject of 
when witnesses as a whole would be scheduled or a 
particular witness? 

MR. O’ CALLAGHAN: Just the general 
schedule. 

THE WITNESS: You’re talking about witness 
interviews; right? 

BY MR. O’CALLAGHAN: 

Q Correct. Do you recall who you might have 
spoken with on her staff? 

A She has an attorney who worked for her 
named Richard Doery, D-o-e-r-y, but she has two other 
part-time attorneys. Most likely the conversation 
would be with Ms. Kemer. 

Q Did you ever receive a schedule for one 
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1 witness who was going to be deposed with regard to 

2 the Treasury IG and RTC IG investigation? 

3 MS. STERGIS: Do you mean a general 

4 schedule of the plan of organization of who would go 

5 when? 

6 MR. O’CALLAGHAN: Correct. 

7 THE WITNESS: I was aware of such a 

8 schedule. I don’t think I’ve ever seen such a 

9 schedule. 

10 BY MR. O’CALLAGHAN: 

1 1 Q How were you aware of such a schedule? 

12 A I was in Ireland from July 1 to July 18, 

13 1994. During that time frame I would speak usually 

14 every day with Ken Schmalzbach, and Ken and I 

15 discussed generally the IG investigation and 

16 whether — what the likelihood was that we would have 

17 a report prior to the Secretary’s testimony or prior 

18 to the hearings. 

19 And in those conversation we talked 

20 about — I know we talked about who had been 

21 interviewed, and I know we also discussed who was 

22 going to be interviewed by the IGs in terms of 

52 

1 timing. 

2 Q Did he have a schedule for the witnesses 

3 that were going to be deposed by the IG offices? 

4 A That sort of suggests a formal document 

5 that listed each witness with times. I think he had 

6 some sense of who they had interviewed and who they 

7 were probably going to be interviewing. I don’t 

8 know — I’m not aware that he had any kind of 

9 complete schedule as such, and I think it was fairly 

10 flexible. I think it shifted around a lot. 

11 Q So you don’t know if he had a specific 

12 document that listed the schedule for the witnesses? 

13 A No, I’m not aware of such a document. 

14 Q You stated that you were aware that such a 

15 document existed? 

16 A No, I said I’m not aware of such a 

17 document. 

18 Q I mean not specifically with regard to 

19 Mr. Schmalzbach. I asked you if you had seen the 

20 schedule of witnesses, and I believe you? 

21 A You don’t have a better copy of the 

22 handwriting on here, do you? 
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Q Unfortunately I don’t. I think it had been 
copied a couple times by the time it got to us. My 
questions are going to be centered on the text of the 
document. 

MS. STERGIS: I would like another minute 
because I haven’t seen this document before. 

MR. O’CALLAGHAN: Certainly. 

MR. PORTNOY: Can we take a 30-second break 
while they review the document? 

MR. O’CALLAGHAN: Sure. 

(Recess.) 

MR. O’CALLAGHAN: Do you have a question, 
Counsel? 

MS. STERGIS: Yes. I have not seen this 
document previously. I don’t believe it’s a document 
produced by Treasury general counsel’s office, and it 
doesn’t appear to relate to any matters within the 
scope of the resolution subsection that you’ve cited, 
subsection E, and I would ask you to articulate what 
grounds you see for any conduct of examination on 
this document. 

MR. O’CALLAGHAN: Well, the grounds were I 
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don’t think the contents of the documents are clear 
as to what it relates to, and I was going to — just 
whether or not Mr. McHale had seen the document, 
whether he was aware of the substance of the document 
and whether or not it did relate to matters covered 
by the resolution. 

There was no representation that this was 
produced by Treasury general counsel or otherwise. 

It was just a document that was presented and I want 
to ask him some questions about it. 

MR. BUCKLES: I would suggest on the face 
of it it appears not to be relevant here. It has to 
do, it appears to me, exclusively with documents and 
not the OGE report and related transcripts. 

MR. O’CALLAGHAN: I’ll ask a couple of 
questions. If you object to the questions, please do 
so. I think that would be probably the best way to 
also conduct the rest of the deposition, that way 
instead of trying to anticipate what I’m using the 
documents for, you can voice your objections if you 
feel it’s appropriate. 

BY MR. O’CALLAGHAN: 
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Q The first question I’ll ask you, 

Mr. McHale, is have you ever seen this document 
before? 

A No, not that I recall. 

Q After having reviewed the document, are you 
familiar with the subject matter that’s covered in 
the document? 

A Part of the document is illegible so — 

Q With regard to the typewritten text. 

A Okay. Can I ask you if this is the 
complete document? I notice it’s separated from 
another page. 

Q Well, just with regard to the information 
that’s contained on this page. 

A Could you restate your question? 

Q Are you familiar with the subject matter 
that is addressed in the document? 

A I believe so. 

Q Is the subject matter that is contained in 
the document related to any kind of preparation or 
documents that involved the preparation of the OGE 
analysis? 
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A It doesn’t relate to the preparation of the 
OGE analysis. It relates to documents — as it says, 
something to do with documents that Treasury gave to 
Fiske. The documents that Treasury gave to Fiske 
were the documents that Treasury gave to the 
Inspector General that Inspector General gave 
presumably to the Office of Government Ethics. 

That’s probably the best I can answer your question. 

Q And I — 

A This doesn’t appear to me to relate to the 
IG or the OGE investigation, other than through that 
somewhat convoluted path. 

Q The question relates to the document 
request that was made by the White House during the 
time period when the Inspector General’s general 
offices were conducting investigation in connection 
with the OGE analysis. 

MS. STERGIS: Objection. There’s no date 
on the document and it’s not -- 

MR. O’CALLAGHAN: I’m just asking him if he 

knows. 

THE WITNESS: I don’t believe so, but it’s 
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somewhat - I don’t believe so. I believe it’s 
earlier than that. 

BY MR. O’CALLAGHAN: 

Q Thank you. Mr. McHale, I would like to 
show you a document which consists of a number of 
different pages. And I believe for some reason or 
other during either ~ either it was produced like 
this or during the course of reproducing it to the 
committee by the clerk’s office, a number of the 
Bates stamps have disappeared off the front of the 
document, and I think it might have happened during 
the clerk’s reproduction of the document. It looks 
like the toner was down when the committee made its 
copy. The Bates are basically indecipherable. 

For purposes of identification, let me just 
describe the document and then if we need to amend 
the transcript later with regard to the Bates stamps, 
we will do that. The document appears to be copies 
of a personal calendar book, beginning on February 20 
through August 6 for the year 1994. 

MR. PORTNOY: Is that inclusive or with 
gaps? 
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MR. O’CALLAGHAN: I believe it’s 
inclusive. I think it covers the entire time 
period. 

BY MR. O’CALLAGHAN: 

Q Mr. McHale, have you seen this document 
before? 

(Witness reviewed the document.) 

A Yes. 

Q And when did you first see it? 

A April or May of this year, ’95. 

Q How did this document come to your 
attention? 

A I prepared it. 

Q Do you recognize any of the handwriting 
that appears? 

A It’s my handwriting. 

Q When were the handwritten notations made on 
this document? 

A April or May of this year. 

Q And for what purpose was this document 
prepared? 

A It was in connection with another 
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investigation into this matter. 

Q And did you use anything to assist you in 
making the notations that appear on this document? 

A Yes. 

Q What materials did you use to assist you? 

A Documents that had been collected and 
produced, I believe. 

Q In connection with the investigation? 

A In connection with last year’s hearings in 
part, my recollection and I believe I probably talked 
to Ken Schmalzbach and others in preparing this 
document. 

Q When you say you talked to Ken Schmalzbach 
and others, did you talk to them with regard to their 
recollections? 

A About dates, yes. 

Q Did you speak with Francine Kemer? 

A I may have. 

Q And Ed Knight? 

A Probably not. 

Q Bob McNamara? 

A Probably. 
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Q I would like to direct your attention to 
the portion of the document in May, beginning with 
May 8. I would like to direct your attention to the 
entry on May 12. If you could read that back for me 
and tell me what it refers to. 

A ’’Date of Klein/ESK memo." 

Q What does that refer to? 

A It refers to a memorandum from Joel Klein, 

who I believe was the deputy counsel at the White 
House, to Edward Knight, who was the executive 
secretary, requesting access by certain members of 
the White House counsel’s staff to some of the 
documents that we had previously produced to 
Mr. Fiske. 

Q And did the memo state the purpose for the 
request? 

A Yes. 

Q What was that? 

MS. STERGIS: Objection. That’s beyond the 
scope of this inquiry. 

MR. O’CALLAGHAN: I’m unable to determine 
that unless I have the witness answer the question. 
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THE WITNESS: Do you want me to answer? 

MS. STERGIS: Could the reporter read back 
the question. 

(The reporter read the record as requested.) 

MR. PORTNOY: Could the question be 
rephrased as to did the request pertain to this 
inquiry? 

MR. O’CALLAGHAN: No, I don’t think it can 
be. 

Are you objecting to the question as it 
stands right now? 

MS. STERGIS: Yes, because it may call for 
an answer beyond the scope of this inquiry. 

MR. O’CALLAGHAN: Well, I’m going to 
request that the witness answer the question anyway. 

MS. STERGIS: Even if it calls for 
something beyond the scope of the resolution? 

MR. O’CALLAGHAN: Well, I’m unable to 
determine whether it’s beyond the scope of the 
resolution. 

MR. BUCKLES: Would it not be possible to 

phrase — again, the question, in the context of what 
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the resolution says — 

MR. O’CALLAGHAN: Let me try to do that. 

BY MR. O’CALLAGHAN: 

Q Did the request deal with matters relating 
to a White House-Treasury contact? 

MS. STERGIS: Objection, that’s not the 
scope of (l)(b)(2)(e). 

MR. BUCKLES: Mr. O’Callaghan, not trying 
to be difficult — 

MR. O’CALLAGHAN: I understand your 
objection. 

MR. BUCKLES: - but the OGE and the IG 
didn’t start up until July 1, and we’re talking about 
requests and references to things that were happening 
in May. I mean, that’s why we’re raising this. 

MR. O’CALLAGHAN: I understand. 

MR. BUCKLES: It appears that this is 
talking about — 

BY MR. O’CALLAGHAN: 

Q Let me ask, when was the Treasury IG first 
requesting to conduct an investigation into this 
matter? 
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1 A March 4, 1994. I’m sorry, the Secretary 

2 requested the Office of Government Ethics to conduct 

3 an investigation on, I believe, March 3 or 4, 1994. 

4 Sometime within a few days of that, I believe, the 

5 Office of Government Ethics requested that the 

6 Treasury IG assist them in that review. 

7 Q At a certain time were they asked to put 

8 the investigation in abeyance? 

9 A Yes. 

10 Q And when did that occur? 

1 1 A Early March 1994, maybe March 10 or right 

12 around there. 

13 Q Who made that request? 

14 A Robert Fiske. 

15 Q And during that time period, were there any 

16 discussions that went on regarding potential or 

17 possible investigation that would occur after 

18 Mr. Fiske gave the go-ahead? 

19 A Yes, the Office of Government Ethics had 

10 asked for the IG’s support in their review for the 

11 Secretary. 

12 Q To your knowledge, were there any 
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1 discussions that occurred between Treasury IG’s 

2 office and RTC IG’s office regarding upcoming 

3 investigation into the matter? 

4 A I have to assume there were. Not to my 

5 knowledge. 

6 Q Per your knowledge, did your office engage 

7 in any discussions with any of the parties involved 

8 in the investigation in anticipation of the 

9 investigation? 

0 A The Treasury IG’s office. 

1 Q What were those discussions? 

2 A About scheduling and trying to get - 

3 hoping or expressing our hope that we would get the 

4 report prior to the start of the hearings. We also 

5 at some point -- what was your time frame again? 

6 Q Prior to the official initiation of the 

7 investigation. 

8 A Right. We also at some point in June made 

9 the documents that we had made available to Mr. Fiske 

0 available to the Treasury Inspector General. 

1 Q When in June did that occur? Please feel 

2 free to use the calendar to refresh your 
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recollection. 

A It’s not on the calendar. To the best of 
my recollection, it would be somewhere probably the 
week just before or after the week of June 13 or 
maybe the week of June 13. 

Q What was that document production done in 
connection with? 

A The IG’s investigation -- the IG’s 
investigation in support of the Office of Government 
Ethics review. 

Q You said June 13? 

A Just before or just after that, or that 
week, in that period. There had been discussions 
with the IG earlier in the process, maybe as early as 
March, about getting access to Mr. Fiske’s documents. 

Q And who was involved in those discussions? 

A I was. 

Q And who in the IG’s office? 

A Francine Kemer. 

Q Are you aware that a meeting occurred on 
May 13 between Bob Cesca, Dennis Foreman, Kenneth 
Schmalzbach and Francine Kemer with regard to 
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Whitewater? 

A May 13? 

Q Correct. 

A Not that I recall. Considering I talked to 
Ken frequently, I probably was aware of it at the 
time. I do not recall it today. May 13, 1994; 
right? 

Q Correct, correct. 

A Right. 

Q I would like to direct your attention to 
the next entry in the diary, which is May 14. Could 
you read what that says and tell me what it refers 
to? 

A "Received Klein letter, began to show docs 
Klein, Sherburne and Cheston." 

Q What does that refer to? 

MR. BUCKLES: I would like to raise an 
objection again. I still don’t see how anything 
dealing with these documents and what was occurring 
in May has anything to do with the report of OGE on 
the 31st and the transcripts that didn’t become — 
come into existence until beginning in July. 
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BY MR. O’CALLAGHAN: 

Q Does the entry on May 14 have anything to 
do with the OGE report? 

A No. 

MR. O’CALLAGHAN: I wasn’t trying to elicit 
information outside the scope. 

MR. BUCKLES: Okay. 

BY MR. O’CALLAGHAN: 

Q Mr. McHale, I would like to show you a 
document which bears Bates stamp 1 1309 and 11310. 

Take a moment to review that. 

(Witness reviewed the document.) 

A Do you have any better copy of the 
handwriting at the top? You do, actually, very 
slightly. 

MS. STERGIS: Yours looks like it might be 
a darker copy. 

MR. O’CALLAGHAN: I don’t think so. I 
think that’s the better copy. I’m not going to 
address questions to that anyway. 

(Witness reviewed the document.) 

BY MR. O’ CALLAGHAN: 
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Q Have you ever seen the document with Bates 
stamps 11309 and 11310 before? 

A Yes. 

Q When did you see it? 

A In connection with my preparation for this 
deposition. It’s possible I had seen it before in 
connection with other matters, preparation for other 
matters. 

Q Do you know who prepared this document? 

A No, I do not. 

Q Other than preparing for interviews or 
testimony, had you seen this document previously? 

A It’s possible. 

Q Do you have any specific recollection? 

A No. 

Q Do you know which office produced this 
document? 

A Produced it to who — or what, made it 
or — 

Q Created it would be a better term. 

A No. I do not know for certain. It would 
probably either be -- 
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Q You don't need to speculate on that. Thank 

you. 

I’ll show you another document, Bates 
stamped 1 1344 and 1 1345. Again, I would like you to 
review it. This one doesn’t have any handwritten 
notes on it. And this is ~ 

MR. PORTNOY: They all came off in 
production. 

MR. O’CALLAGHAN: This is the way the 
document was produced, if there’s a question about 
completeness of the document. 

(Witness reviewed the document.) 

BY MR. O’CALLAGHAN: 

Q Actually, let me also give you 1 1309 and 
11310. If you look at the second page, 11310, it 
seems to contain the same text that appears at the 
top of the first page of this document. That might 
help put it in better context. 

A That’s the document you just showed me a 
minute ago. 

Q Correct, yes. If you look at the second 

page of the first document. 
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Does this refresh your recollection as to 
who created this document? 

A I believe this document is sort of a to-do 
list that I have seen before, these two documents, 
and to the best of my recollection it would have been 
prepared by Mr. Schmalzbach. 

Q In connection with what? Was it in 
connection with the OGE report? 

A In part. 

Q If we could use both documents as a 
reference point, because they seem to be part of the 
same overall product, could you identify the parts 
that deal with — 

A Starting on 1 1309, dealing with what? 

Q 1 wasn’t able to finish my question. 

Dealing with either preparing for or assisting 
Treasury IG’s investigation or RTC IG’s investigation 
with relation to preparation or assisting OGE in 
their analysis. 

A It looks like almost all the material, if 
not all the material, on 1 1309 except for the 
handwritten material at the top is the response - I 
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1 don’t know what the handwritten material at the top 

2 is, although one of the notes is "letter to OGE," but 

3 1 don’t know what that says. 

4 Q That’s not your handwriting; correct? 

5 A No. On 11310, the first two lines appear 

6 to have some reference to the Inspector General. I’m 

7 not sure what the next three specifically refer to. 

8 They do not appear — doesn’t to me appear to be 

9 responsive to our support of the RTC Treasury IG 

10 investigation. 

11 Q Do you recognize the handwriting that 

12 appears on 11309 at the top left comer? 

13 A No, I do not. 

14 Q With regard to 1 1344, it begins where the 

15 other one leaves off. I guess if you can identify 

16 beginning at the first bullet point, "question for 

17 Francine." 

18 A Right. "Francine" would be Francine 

19 Kemer. I would think that whole paragraph - well, 

20 the item number 1 in that paragraph would relate to 

21 the — to some extent to the Inspector General review 

22 and by its context it doesn’t seem to relate to 
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1 Treasury support for the IG review. Item 2 does not 

2 relate to the IG review ~ item 3 does not relate to 

3 the IG review. 

4 Q With regard to the item in that paragraph, 

5 do - 

6 A although all of it seems to be related 

7 to questions for Francine, so it may have some 

8 relation generally. 

9 Q And that’s why I’m hesitant to specifically 

10 pigeonhole in reference to preparation for the IGs in 

1 1 connection with the report. And that’s why I’m 

12 having trouble with the scope objections. 

13 Would any of the information in there deal 

14 with information that’s related to that process? 

15 MR. PORTNOY: What process? 

16 MR. O’CALLAGHAN: The process of preparing 

17 the OGE report. 

18 THE WITNESS: As reflected in this 

19 paragraph, one of the things that we had the 

20 responsibility to do was to prepare the Secretary and 

21 Treasury witnesses for Congressional hearings. 

22 Because we as Treasury attorneys represent — 
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potentially represent the secretary, as we did, as 
attorneys we would normally do a factual 
investigation to find out what the facts are prior to 
providing legal advice. Because of all of the 
overlapping investigations ongoing, it had been 
decided that we would not do that factual 
investigation. The Secretary had decided that we 
would not do a separate - our own factual 
investigation. 

What this refers to is really sort of very 
preliminary discussions, I believe, probably in June, 
about how we could at some point get access to 
information developed by the IG and others so that we 
could prepare the Secretary. I don’t know how that 
fits into the scope issues but — 

BY MR. O’CALLAGHAN: 

Q Okay. In preparing the Secretary for 
testimony, were any materials that were gathered 
during the course of the IG’s investigations used to 
help prepare him for testimony? 

MS. STERGIS: May I have a moment? 

MR. BUCKLES: I mean, I think we would 
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object to that. Again, this is whether anything on 
the transcripts or related were improperly released 
to the White House and other officials and not what 
the Secretary had access to. 

MR. O’ CALLAGHAN: Or others, period. It’s 
a general statement. It’s not limited to White House 
officials. 

MR. BUCKLES: The IG works for the 
Secretary. Are you suggesting that the IG dealing 
with the Secretary is disclosing that to others? I 
mean, is that what you’re saying? 

MR. O’CALLAGHAN: First of all, I’m not 
suggesting anything, okay, I’m just asking 
questions. The point is I’m trying to determine 
whether or not there was information that was 
collected during the investigation that was used by 
the Secretary’s office to prepare him for testimony. 

MR. BUCKLES: Okay. The second question I 
would ask on that is, if you recall, there was a 
letter that I sent to Bob Giuffra explaining some of 
the territory that we would agree not to get into for 
the purposes of document production and that -- and 
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that was what we were doing as lawyers trying to 
prepare the Secretary for his testimony, so I also 
think we need to honor that. 

MR. O’CALLAGHAN: And also what falls 
within that, also -- well, I really don’t believe I 
have to go through every step of where I find the 
relevancy of the questioning as it deals with my 
attorney work product. But in addition, I think it’s 
relevant and I’ll state it anyway on the record, that 
relevancy also deals with the transmittal of the 
information, in connection also — transmittal of the 
information with regard to the transcripts to 
people -- not just specifically the Secretary, but 
other people, in determining whether or not they’re 
improperly given to anyone. I have to explore the 
process that was involved and who received the 
information and who didn’t receive the information. 

MR. BUCKLES: Well, I understand that 
process. As long as we don’t want to get into the 
details -- 

MR. O’CALLAGHAN: No, no, and I’m not going 

to, and I don’t think I was doing that. 

76 

MS. STERGIS: I understood your question to 
be what was shown to the Secretary to help him 
prepare to testify, and I thought that was something 
we discussed in the letter. 

MR. O’CALLAGHAN: Speaking in general with 
regard to like what — I can re-tailor that question 

to avoid going into areas that you just expressed 
concern about. 

BY MR. O’CALLAGHAN: 

Q Let me direct your attention to 11344, 
number 2. It says "Treasury attorneys need to know 
what Treasury witnesses know in order to prepare 
Secretary and Treasury witnesses for Congressional 
hearings." 

A Yes. 

Q And I guess the question is whether or not 
transcripts were used in order to prepare Treasury 
witnesses for Congressional hearings. 

A What transcripts? 

Q Transcripts that were developed in the 
course of the IG’s investigation. 

MS. STERGIS: May I have the question 
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reread? 

MR. O’CALLAGHAN: The question is whether 
or not Treasury witnesses were — if transcripts were 
used to prepare them for Congressional hearings. 

MS. STERGIS: How is that within the scope 

of the -- 

MR. O’CALLAGHAN: I’ll read this one more 
time. "Authorizing investigation and public hearings 
into whether the report issued by the Office of 
Government Ethics on July 31, 1994 or related 
transcripts of deposition testimony were improperly 
released to White House officials or others prior to 
their testimony before the Committee on Banking, 

Housing and Urban Affairs pursuant to Senate 
Resolution 229." It’s not limited to just documents 
going to the White House or just to the OGE report. 

If you have a specific objection, please state it on 
the record. 

MS. STERGIS: Let me have a minute. 

(Pause.) 

MR. O’CALLAGHAN: Off the record. 

(Discussion off the record.) 
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MR. O’CALLAGHAN: Back on the record. What 
was the pending question? 

(The reporter read the record as requested.) 

THE WITNESS: You were referring to the 
transcripts of IG interviews? 

BY MR. O’CALLAGHAN: 

Q Correct. From now on that refers to RTC 
and Treasury IG interviews. 

A Yes. 

Q And did your office do the preparation of 
the witnesses? 

A Some of them. 

Q Who was involved in prepping the witnesses? 

A Ken and I were involved in preparing the 
Secretary. Mark Hingston and I were prepared in 
preparing Dennis Foreman. Bob McNamara and I were 
involved in preparing Ben Nye, N-y-e. Other people 
may have been involved, other general counsel staff 
may have been involved in the preparation. Those are 
the ones that I recall. 

Q And do you know what specific branch of 
general counsel? 
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A I think the only offices that were involved 
were my office, administrative and general law, and 
Bob’s office of enforcement, assistant general 
counsel for enforcement. 

Q Was your office in possession of the 
transcripts at any time? 

A Yes. 

Q When did your office come to be in 
possession of the transcripts? 

A Beginning on July 18 or 19. I’m not 
sure -- the interviews, I think, continued until 
sometime later that week, so we came into possession 
about when they were done. 

Q I would like to direct your attention to 
the calendar that you prepared, the entry of July 
18. Take a moment to review the entry there. If you 
could read to me what that says there. 

A "IGs gave witness copies of own 
transcripts" but it’s an abbreviation. "AGL -- 

Q Which stands for? 

A Administrative and general law, another 
abbreviation, "received IG transcripts on condition 
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that they be used in assisting AGL prepare for Sec’s 
testimony on Hill." "Sec’s" is Secretary, S-e-c, 
apostrophe S. "Transcripts not to be shared until 
SBC completed depositions." 

Q Does that refresh your recollection as to 
whether it was the 18th or 19th that you first 
received the transcripts? 

A This indicates it’s the 18th. 

Q And who gave the transcripts to the office, 
to your office? 

A I’m not sure. I think I got them from Ken 
Schmalzbach. I’m not sure who gave them to him. 

Q Do you know if Francine Kemer gave them to 
Mr. Schmalzbach? 

A I’m not sure. She was our contact in the 
IG’s office. She was our point of interface for most 
things as the IG counsel. 

Q Were they received from the IG’s office? 

A Yes. 

Q Who else received copies of the 
transcripts? 

A On July 18? 
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Q Correct. 

A Beginning on July 18, the Treasury and RTC 
IGs gave each witness a copy of their transcript. 

Q Other than the witnesses? 

A I don’t know of anyone else, but there may 
have been. 

Q Did Mr. Schmalzbach retain a copy of the 
transcripts after he gave them ~ 

A We’re in a small office. The fact that 
Mr. Schmalzbach had it is really essentially my 
having it and my staff having it, or people assigned 
to work on something, so it’s not really a question 
of Schmalzbach retaining a copy and my having a 
copy. That doesn’t really compute. 

Q Did you keep one copy for the whole office 
or were other copies made? 

A I think we had one set and then I believe 
we made one or two sort of working sets. 

Q Did you provide any other offices with 
copies of the transcripts? 

A Not on July 18 or until later in that 

week. There were staff from other offices who had 
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access to the transcripts under my direction. 

Q And who were the staff that had access to 
the transcripts and when did they have access? 

A During the week of July 1 8 I put together a 
small team of attorneys from several offices in the 
general counsel’s office. Ken Thompson was one. He 
was, at that time, an attorney in the office of the 
assistant general counsel for enforcement. David 
Dougherty and Peter Kittling from my staff. And 
there were some others, one or two other attorneys on 
that task force whose names I don’t recall today. 

Q Do you recall what offices of general 
counsel they were from? 

A I think one of them may have been Elizabeth 
Jones from banking and finance, and I’m not sure if 
there was anybody else or not. There may have been 
six people. I think I named five including myself. 

Q What was the purpose of the task force? 

A We received the IG transcripts, which were, 
oh, I don’t know, about two feet high or something 
like that. There was a large mass of paper. And we 
wanted to very quickly get some idea of what was in 
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those transcripts, so I put together this group of 
people to read them and summarize them. 

Q And after you got the transcripts that were 
delivered on the 18th, after that, did you receive 
transcripts as they were produced? 

A Yes. 

Q And how — 

A I believe there were a couple of IG 
interviews that occurred on the 18th, 19th and 20th. 

My best recollection is that the interviews were 
completed on the 20th with the exception of one of 
Gene Ludwig, which occurred the following week, and I 
am fairly certain that we got a couple of the 
transcripts around the 20th, 21st, 22nd, whenever the 
IG got them from the court reporter. 

Q Who were those transcripts delivered to? 

A To my office. I don’t recall to whom. 

Q Were any other offices provided 
transcripts — any other offices in the general 
counsel’s office, that you’re aware of? 

A No, not in this time frame, but later on 
they were produced to other offices so they could be 
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produced to this committee and to others. 

Q Was there any kind of agreement reached 
between the Inspector General’s office and your 
office with regard to the handling of the 
transcripts? 

A On July 18? 

Q Correct. 

A That we would use them to assist us in our 
preparation of the Secretary for his testimony. 

Q And just take another look at the entry on 
the 18th. Could you read the last two lines? 

A "Transcripts not to be shared until SBC 
completed depos." 

Q What does that refer to? 

A It refers to an informal agreement that I 
understand Treasury had with the Senate Banking 
Committee staff that we would not share 
transcripts — well, not share transcripts and 
documents other than documents from individual 
employees’ offices with those employees who were 
going to be fact witnesses until the Senate Banking 
Committee had taken the witnesses’ depositions. 
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Q And were any of the transcripts provided to 
the witnesses prior to the Senate Banking Committee 
depositions? 

A The only person who became a witness who 
saw the transcripts prior to the completion of the 
Senate Banking Committee depositions — well, I don’t 
actually know whether he saw the transcripts. They 
were provided to attorneys working for Lloyd Cutler. 

Q Did you state earlier that transcripts were 
used to prepare witnesses for testimony? 

A Yes. 

Q And what witnesses were — for what 
witnesses were the transcripts used to prepare for 
testimony? 

A The Secretary, Dennis Foreman and Ben Nye. 

They were also eventually provided to 
counsel for — private counsel retained by other 
witnesses, Roger Altman, Jean Hanson, Josh Steiner, 
and I believe also Jack DeVore’s private counsel. 

And they were also made public — redacted copies of 
the transcripts were made public on or about July 31, 
so they could have been used by anybody that I know 


Q When were the transcripts used to prep 
Mr. Nye? 

A The transcripts themselves were not used 
that I recall. I don’t recall specifically showing 
Mr. Nye any transcripts. Mr. Nye retained his own 
private counsel. It actually came as a surprise to 
us, fairly late in the process, that Mr. Nye was 
going to be a witness. I think we learned about that 
sometime during the week of July 24, 25, and we had a 
discussion — Bob McNamara and I had a discussion 
with Ben Nye and then subsequently with Ben Nye and 
his private counsel where we were all trying to 
figure out why Ben Nye was going to be a witness. 

Part of those discussions drew upon information that 
we had obtained from the transcripts. Though, 
frankly, we never did really figure out why Ben Nye 
was going to be a witness. 

Q And how about Mr. Foreman? 

A Mr. Foreman — Mark Hingston had the 
primary lead for preparing Mr. Foreman. He was 
assigned to prepare Mr. Foreman for his testimony. I 
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1 know Mark reviewed the transcripts in preparation for 

2 that. Mark worked for me. I and Mark prepared 

3 Dennis. I don’t recall Dennis actually being shown 

4 the transcripts, but I know part of our preparation 

5 of Dennis would have drawn upon knowledge we gained 

6 from the transcripts. 

7 Q How about for counsel to Mr. Steiner? 

8 A Sometime during the week of July 24 after 

9 the Senate Banking Committee depositions had been 

10 completed, Mr. Steiner’s counsel was given access to 

1 1 some — maybe all, but some of the transcripts -- 

12 Q Do you know the date? 

13 A — at our office. It would be sometime, 

14 probably, between July 26 and July 30. Probably the 

15 27th or 28th, but that’s more of a guess than 

16 anything else. 

17 Q And I’m sorry, just to go back to 

18 Mr. Foreman, when did those discussions take place? 

19 A Probably beginning that week, week of July 

20 25, maybe the latter half of that week and leading up 

21 to the day of his testimony, whenever that was, in 

22 the Senate and the House. 
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1 Q And did you give me a date for Mr. Nye? 

2 A I don’t think I did. I think we learned 

3 during the week of July 24, July 25 that - I think 

4 that was about when we got the list of witnesses 

5 from — I don’t actually recall now — he was not a 

6 witness in both houses. I’m not sure which one he 

7 was a witness in, but at some point we learned he was 

8 going to be a witness and, as I said, it came as 

9 something of a surprise to us. And probably shortly 

10 after we learned that, we had a conversation with him 

1 1 in which we tried to figure out why he was going to 

12 be a witness. 

13 Most of the specific preparation of Mr. Nye 

14 was done by his private counsel. 

15 Q And how about with regard to Ms. Hanson? 

16 A Ms. Hanson’s attorneys were given access to 

17 the transcripts sometime after the Senate Banking 

18 Committee completed its depositions, probably again 

19 between July 26 and July 30. I do not recall whether 

20 they were given access to all of the transcripts or 

21 some of them. My best guess is it would be around 

22 July 27 or 28. 
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Q Was the agreement that was entered into 
between IG’s office and AGL’s office adhered to? 

A Yes. 

Q Were any witnesses given access to 
transcripts before the completion of the Senate 
Banking Committee depositions? 

A None, other than Mr. Cutler, who became a 
witness. 

Q That’s fine. Who prepared the Secretary 
for testimony? Who was involved in the process and 
handled the transcript. 

A Ed Knight, Bob McNamara, Ken Schmalzbach, 
myself, Mike Levy, assistant secretary for 
legislative affairs, and Eric North, who was a deputy 
in that office. I believe that was it. 

Q Was Ms. Hanson involved in any way? 

A No. 

Q How about Mr. Foreman? 

A No. 

Q With regard to the transcripts that were 
provided to you by the IG’s office on the 18th and 
subsequent to that, did you have any understanding 
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with the IG’s office with regard to communications — 
with regard to communications between your office and 
general counsel’s office? 

A I’m sorry, I’m part of the general 
counsel’s office. You’re talking about Ms. Hanson? 

Q Specifically Ms. Hanson. 

A Our agreement was that the transcripts 
would not be disclosed to any witnesses, and we 
anticipated Ms. Hanson would be a witness prior to 
the completion of the Senate Banking Committee 
depositions. 

Q Was there a specific agreement or 
discussion with regard to communications about -- 
with Ms. Hanson or anyone specifically in her office? 

A About the transcripts? Just the agreement 
I said, that we assumed that Ms. Hanson was going to 
be a witness, therefore we assumed she was subject to 
that agreement with the IG’s office. 

Q My question was, was there specific 
reference in conversation? 

A I doubt it. Possibly. Maybe there was a 
conversation of well, who do we think are going to be 
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1 the witnesses since we didn’t have the complete list, 

2 but Ms. Hanson’s name would have been near the top of 

3 that list if she was discussed. I’m sure she was 

4 part of that agreement, but we assumed that she was. 

5 Q Who discussed or negotiated the agreement? 

6 A I believe Ken Schmalzbach, maybe Bob 

7 McNamara. 

8 Q Who did they enter the agreement with? 

9 A The IG’s office. I don’t know who. Bob 

10 Cesca, maybe Francine Kemer. The investigators from 

11 the IG’s office. I’m not sure. 

12 Q Did they request that the IG’s office 

1 3 supply them with the transcripts? 

14 A As I said earlier, and I think this earlier 

1 5 document sort of referred to that, one of our 

16 problems was that we weren’t able to do our own 

17 factfinding and we had to prepare witnesses for 

18 hearings, so the arrangement was basically we would 

19 get access to the transcripts as soon as the IG felt 

20 comfortable giving them to us, which was beginning on 

21 July 18 when they were starting to get them out to 

22 the individual witnesses. 
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1 Q And when was the first request made for 

2 access to the transcripts? 

3 MS. STERGIS: By whom? 

4 BY MR. O’CALLAGHAN: 

5 Q By anyone in AGL’s office. 

6 A There was some discussion early -- there 

7 was some discussion in June about how we were going 

8 to try — how we were going to succeed in preparing 

9 the Secretary for testimony and others for testimony, 

10 which was scheduled to begin in late July, when we 

1 1 weren’t going to be able to do any factual 

12 investigation, really, until perhaps late July. 

13 And in the course of that discussion, there 

14 may have been some discussion of well, maybe we can 

15 either sit in on the IG interviews or that we can get 

16 access to the IG transcripts. I believe that there 

17 was -- I recall being told when I was in Ireland that 

1 8 Ken and Francine — I knew before I returned from 

19 Ireland that we were going to get the transcripts 

20 July 18 or 19 or thereabouts, and I returned from 

21 Ireland on July 16, so sometime during that period of 

22 time there were discussions. 
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Q Your office covered ethics issues; is that 
correct, your department? 

A Yes. 

Q Was there a specific reason why your office 
didn’t conduct an investigation into the White 
House/Treasury contacts? 

A Yes. We actually normally would have been 
involved in almost any ethics questions that would 
come up, we would do factfinding on. However, the 
Secretary decided about March 4, that this review 
would be done by the Office of Government Ethics. 

The deputy general counsel of the Department of 
Treasury is also the designated agency ethics 
official, which is a formal title in the ethics 
community. He is the chief ethics officer of the 
department. Because he was potentially a witness in 
this matter, it was decided that OGE would be 
involved and that there would be no internal 
investigation. 

Q Is that part of the problem that you had 
with preparing witnesses for testimony? 

A That’s very much the problem we had with 
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preparing witnesses. 

Can we take about a two-minute break? 

MR. O’CALLAGHAN: Sure. 

(Recess.) 

BY MR. O’CALLAGHAN: 

Q Back on the record. Did anyone associated 
with the general counsel’s office at Treasury, and 
that encompasses all the general counsels, members of 
general counsel’s office, ever provide transcripts — 
other than the people you’ve already testified to, 
counsel to the witnesses and also in preparation for 
the other witnesses — ever provide transcripts to 
people outside of the general counsel’s office? 

A Yes. 

Q And who did they provide them to and when? 

A I mentioned they were provided to 
Mr. Cutler’s staff. They were released publicly on 
July 31 or August 1. They were placed in a public 
reading room and I believe copies were distributed to 
a number of people, including the Senate and the 
House. 

Q Any other instances before they were 
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released publicly? 

A The redacted transcripts were given, 1 
believe, to the White House counsel’s office maybe on 
July 30 or July 31. 

Q With regard to unredacted transcripts, 
other than Mr. Cutler’s staff and the people you’ve 
already testified to, were they released to anyone 
before the public release? 

A I’m not sure the unredacted transcripts 
have been publicly released, although I’m aware they 
were provided at some point to Senator Bond and 
possibly to the committees. Aside from that, no, I 
don’t recall. 

Q Aside from that, you don’t recall any 
instances? 

A No. 

Q Did your office have any role in preparing 
questions for the interviews that were conducted by 
the Inspector General’s office? 

A I don’t believe so, no, not that I recall. 

Q Were any other offices in the general 
counsel’s office involved in helping you in preparing 
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questions for the interviews of the witnesses? 

A Technically, the Inspector General 
counsel’s office, counsel to the Inspector General, 
is part of the Office of General Counsel. I believe 
the IG counsel had some role in that, although for 
this matter she was outside of the supervision of the 
general counsel’s office. Aside from that, I don’t 
recall anybody having any role in preparing questions 
for the IG investigators to ask during their 
interviews, I don’t recall that. 

Q Did you become aware — 

A There may have been some discussion, may 
have been some discussion concerning the scope of 
their interview of the Secretary, but I’m not sure. 

Q Did you have any discussions with 
Ms. Kemer about her preparing questions for the 
interviews? 

A Not that I recall, no. 

Q Do you know if anyone in the general 
counsel’s office had discussions with her about 
preparation of questions for the interviews? Again, 
this is if you’ve ever heard. 
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A Not that I recall. 

Q I would like to show you a document which 
bears a Bates stamp 014931 through 014938. I’m going 
to ask you some general questions about it. Take a 
moment to review it. 

(Witness reviewed the document.) 

Have you had a chance to review the 
document? 

A Yes. 

Q Have you ever seen this document or this 
document in another form? 

A In another form? Well, I’ve seen it as two 
separate documents. It appears to be two documents 
joined together. 

Q When did you see these documents? 

A I would have first seen these documents on 
or about July 23, maybe just before, just after that. 

Q How were they brought to your attention? 

A I asked for them to be prepared. 

Q Who did you ask to prepare them? 

A David Dougherty and Peter Kittling. 

Q What were they prepared in connection with? 
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A We had just completed the review of the IG 
transcripts and summaries. David and Peter had been 
on that team along with me and others, as I mentioned 
earlier, and on July 22, 1 believe, if that’s a 
Friday, we — 

Q July 22 was a Friday. 

A - received a draft of the IG’s report. 

The Secretary was given a draft of the IG’s report by 
the acting Inspector General. Over that weekend of 
July 23, 24, probably starting on the evening of the 
22nd, Peter and David -- and I’m not sure if they 
were assisted by anyone else, but Peter and David, 
and to a lesser extent myself, went through the 
report, just looking to see whether there were areas 
that we felt from our review of the transcripts left 
out significant areas or just flat -- the citations 
or whatever they were referring to in your report 
were just flat contradicted by the transcripts. 

Q And did you provide the IG’s office with 
edits or suggestions? 

A I don’t believe we provided this document 
(indicating) but yes, we did. 
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1 Q And when did you do that? 

2 A It probably was July 24. Might have been 

3 the 25th. Could have been the 23rd. Might even have 

4 been as late as the 26th, but I’m not sure. 

5 Q Had the IG’s office solicited your help 

6 with the transcripts or I guess — 

7 A No, I don’t believe so. 

8 Q What was their reaction when you provided 

9 them with these edits? 

10 A I know the final report did not incorporate 

11 a lot of the edits, but it did incorporate one or two 

12 of them. I think they just took them and — they 

13 were going to do -- there was another scrub that RTC 

14 and the IG were going to do, RTC IG and Treasury IG 

15 were going to do sometime during the week of the 24th 

1 6 and I assume that they used them in that process. 

17 There was no real reaction. 

1 18 Q When you say "scrub," do you mean review? 

19 A They had already done the draft which they 

20 had reviewed, but I think they decided they wanted to 

1 21 review it again. I’m not sure why. 

22 Q Did you have any discussions with Francine 
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1 Kemer with regard to edits to the draft report? 

2 A We gave them to her, I believe I handed 

3 them to her. Again, it was not this (indicating), it 
4 was a shorter version of this. And I think she just 
5 thanked me. I don’t really recall any real 
6 discussion about it. I just said we’ve looked 
7 through the transcripts and draft report and these 
8 are things where I think you guys have made mistakes 
9 or left stuff out that you might want to put in. 

10 Q She was the one you delivered it to? 

Ill A Yes. 

12 Q Looking in your calendar, do you recall - 

13 and I don’t even know if there’s a notation, but if 
14 you just look at the time period, if you could recall 
15 when you gave those to her? 

16 A Best I can say is we got the report on July 
17 22nd, and I believe it was late afternoon, maybe even 
18 early evening, so it could not have been prior to 
19 that. And I’m fairly certain that they were given to 
20 Francine before the 26th of July. My guess would be 
21 it would probably be the Sunday night or the Monday 
22 morning. 
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Q Had you performed any edits on a draft 
previous to that? 

A Yes. 

Q And when had that happened? 

A A number of IG investigations and audits 
over the years, probably — 

Q I’m sorry, with respect to this specific 
draft report. 

A Oh. No, this is the only draft report I 
ever saw. 

Q We can clear off the table here a little 
bit. 

I would like to show you a document Bates 
stamped 389. That’s a one-page document on 
Department of Treasury letterhead. It bears a date 
stamp of June 27, 1994. Memo for Jean Hanson from 
Robert Cesca. The subject is "provision of legal 
advice and services to OIG." 

Have you seen this document before? 

A Yes. I do not recall the confidential 
stamp being on it. With the exception of the 
confidential stamp I believe I’ve seen this document 
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before, yes. 

Q And when did you see it? 

A Probably right around June 27. I may have 
seen drafts before that. 

Q Who drafted this document? 

A I think Francine did a first draft. Bob 
Cesca may have been involved in that drafting process 
on the IG’s side. Ken and I and, at some point, 

Dennis Foreman would have reviewed and edited the 
draft, marked it up. This is essentially documenting 
a negotiated agreement which was negotiated between 
Ken, myself and Francine. 

Q When did negotiations begin with regard to 
this agreement? 

A Not very long before this, sometime in the 
week or two preceding this date, June 27. 

Q What was the impetus for negotiating this 
agreement? 

A Well, in the time frame, you can see it’s 
just before the IG’s investigation was likely to 
start, I think we hadn’t had the Fiske report but we 
expected it before the end of June at this point. 
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And we knew that once the Fiske report was done, that 
the IG investigation would get underway, so we were 
doing a number of things to be ready for that -- sort 
of start of that great race, I suppose you could call 
it. This is one of the things in that process. My 
recollection is that Francine raised the issue with 
Dennis and then Dennis asked us to talk to Francine 
about it. 

Q Do you recall when she raised the issue 
with Dennis? 

A Well, it would be before this, the week or 
two before. You need to look at this document in the 
context of much longer, ongoing discussions with the 
IG’s office, going back probably 10 years, which have 
to do with negotiating memoranda of understanding 
between the IG and the IG counsel over the IG 
counsel’s relationship. 

So this may have come up that we will have 
to reach an agreement about this at some point before 
the investigation starts. That may well have come up 
sometime between March and June. 

Q Had similar agreements been entered into 
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between the general counsel’s office and the counsel 
to the Inspector General? 

A I don’t recall whether we had actually 
succeeded in reaching an agreement. We had tried to 
negotiate. My recollection is there was one but I 
don’t recall why I know that. 

Q Is this a formal MOU, a memorandum of 
understanding, or how would you describe the 
document? 

A Well, I would describe this as a memorandum 
from Bob Cesca to the general counsel essentially 
saying this is the way it’s going to be. Memorandum 
of understanding would usually be signed by both 
parties. Partly because the general counsel was 
really sort of removed from this process, I think Bob 
Cesca just basically — the decision was Cesca would 
sign the memo, but there was agreement on it. I 
don’t know actually that Jean participated in the 
discussions at all. I think it was Dennis Foreman, 

Ken and I, and primarily Ken and I that handled the 
discussions with the IG. 

Q Were you satisfied with this agreement once 
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it was presented to you? 

A Right. Really I had one significant 
comment on it, and that had to do with the fact that 
as a technical matter, there would be some question 
about Francine’s performance appraisal period that 
would end on June 30, 1994. If I recall correctly, 
you’re supposed to have standards in place for 90 
days before the end of the performance period. 

I had a discussion with Francine on that 
and she basically said she was going to waive any 
objection that she would have to not having her 
performance standards — because this talks about a 
new performance standard for her that would actually 
cover the last three days of that performance year. 

I think that was really the only technical glitch in 
it. 

Q Was Mr. Schmalzbach satisfied with this 
agreement? 

A Yes, as far as I know. You’ll have to ask 
him. 

Q I can only ask you as far as you know so - 

A That’s right. 
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Q - do you know who at the White House dealt 
with the different IG’s offices and OGE in connection 
with this investigation? 

A I know that Jane Sherburne and Sheila 
Cheston dealt with the IG’s office. I don’t know 
whether Mr. Cutler did and I’m not sure if anyone 
else did. 

Q Who at Treasury IG’s office dealt with the 
people at the White House? 

A I assume the investigators did who were 
interviewing White House witnesses. I believe that 
Francine Kemer had some discussions with the White 
House counsel’s office. I’m not sure whether Bob 
Cesca did and I don’t know whether anyone else did. 

Q What were Ms. Sherburne and Ms. Cheston’s 
specific roles in connection with their participation 
in the investigation or assisting the investigation? 

A My understanding of their roles was that 
Ms. Cheston was on detail from her job as deputy 
general counsel of the Air Force and Ms. Sherburne 
was a special government employee at that time. She 
was a partner at Wilmer, Cutler & Pickering. And 
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Ms. Cheston had been a partner at Wilmer, Cutler & 
Pickering. 

And Mr. Cutler, when he came over to the 
White House from Wilmer, Cutler in March asked them 
to come to the White House to assist him in both his 
own review of the -- Mr. Cutler had been asked, as I 
understood it — actually, I saw a press conference 
in which he and the President said this. He had been 
asked to conduct a review of the White House 
employees’ participation in the Treasury- White House 
contacts, and it was my understanding that Jane 
Sherburne and Sheila Cheston were to assist him in 
that review and in preparation for the hearings. 

Q Do you know if that investigation was ever 
conducted? 

A Mr. Cutler testified about it, so to the 
extent that I’ve heard his testimony, I have no 
reason to doubt that it did. 

Q Did Ms. Sherburne and Ms. Cheston 
coordinate their investigation with the Office of 
Government Ethics in any respect? 

A lam aware that there were some discussions 
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between the Office of Government Ethics and the White 
House. I do not recall whether I ever knew — and I 
certainly don’t recall now — what the subject of 
those discussions were. 

Q Did your office have any contact with the 
White House with regard to — specifically let’s 
discuss the investigations being done by the two OIG 
offices in connection with the OGE report. 

A I don’t think so. There was an issue, I 
believe, that had to do with access to — there was a 
letter that was drafted by -- or a letter that I 
believe actually eventually came from Ms. Sherburne 
or Mr. Cutler - I believe it was to the IG — 
concerning some aspect of that investigation, and it 
was a negotiated text of the letter between the OGE 
and White House counsel. I was just asked to mediate 
that negotiation. And I’m being very vague about it 
because actually I recall the letter, but I don’t 
recall the subject matter. I think it had something 
to do with access to White House documents or 
something, but 1 don’t actually recall seeing that. 

Q Did you help negotiate, do you remember? 
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A Not really very much. I think I got the 
two of them on the phone together and was on the 
phone with them, but there wasn’t much assistance 
required, really. It was just kind of a making sure 
everybody was together and agreed on what they wanted 
to say. I think I suggested a couple of words. They 
were pretty close by the time they brought me in or 
by the time I got involved. I think I had been asked 
to get involved a little bit earlier. 

Q Why were you asked to get involved in that? 

A Just because I knew both sides of this 
issue. It was not really a very big -- I don’t 
recall it as being a big spat, but it was just kind 
of a bringing the parties together kind of thing. 

Q You acted as a mediator? 

A Yeah. 

Q Have you ever heard or did you ever hear a 
characterization that Ms. Sherburne was acting as an 
investigator doing a report for the OGE? 

A That’s sort of a two-part question. 

Ms. Sherburne was acting as an investigator. My 
understanding is she was participating or assisting 
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Mr. Cutler in his investigation and was conducting 
some of the interviews with witnesses. I do not 
recall that she was doing that for the Office of 
Government Ethics. 

Q Do you know if she was asked to do a report 
for OGE? 

A Not that I recall. I don’t know actually 
what their arrangement was, if any, with the Office 
of Government Ethics. 

Q Were you ever asked to assist the White 
House in any investigation they were doing with 
regard to the White House Treasury contacts? 

A Yes. 

Q And what were you asked to do? 

A I was asked to show them documents and to 
discuss with the IG and his counsel whether they 
could be given access to the IG interviews. 

Q And other than the IG interviews, were 
there other documents you were asked to produce in 
connection with their investigation? 

A Yes. 

Q And what were those? 
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A Some of the documents that we had produced 
to Mr. Fiske. 

Q Any documents related to the ~ other than 
the documents you referred to that were provided to 
Mr. Fiske, any other documents with regard to the 
IG’s investigation? 

A We’re basically one universe of documents 
here with little carve-outs and maybe little add-ons 
here and there. In some ways, the Fiske documents 
were the IG documents, were the Senate Banking and 
House Banking Committee documents. It would have 
been a hell of a lot easier if the requests had all 
been identical, they were not, but the bulk the 
documents were the same documents, so that’s a hard 
question to answer. 

MR. PORTNOY: Off the record for one 

second. 

MR. O’CALLAGHAN: Sure. 

(Discussion off the record.) 

BY MR. O’CALLAGHAN: 

Q Back on the record. Mr. McHale, there’s a 
couple of documents I want to show you with regard to 
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the draft report as prepared for the Secretary. I’ll 
show you a document Bates stamped — I’ll give you 
the copy with the clearer Bates stamps on it -- 02479 
through 02482. There’s some highlighting that 
appears on the fax page. I would like you to take a 
look at the cover page and also the pages that 
follow. I’ll ask you some general questions about 
the pages that follow and a specific question about 
the cover page. For the record, the cover page bears 
a Treasury Department seal on the front, special 
agent, got a fax line, July 25, ’94 — it’s dated 
7-25-94 to Clark Blight from Jim Cottos. 

Have you had a chance to review the 
document? 

A Yes. 

Q I would like to direct your attention to 
the cover page, the comment, "special instructions 
section." First of all, just for clarity, have you 
seen this document before? 

A Not the cover page, no, and just to make it 
clear for the record, the highlighting is yours? 

Q Correct. 
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A Right. 

Q With that in mind, I would like to direct 
your attention to writing on the cover page. It says 
"questions and suggested changes to our report by the 
Secretary’s review team to be discussed tomorrow." 

Were you aware that there was a team of 
reviewers as referenced in the fax cover page? 

A I don’t specifically know what the 
Secretary’s review team is, unless it happens to be 
Peter Rittling, David Dougherty and myself doing the 
review that we talked about a few minutes ago. The 
document attached to this looks similar to the 
document we were discussing a few minutes ago. 

Q Okay, thank you. That’s the only question 
I have about that document. 

I would like to show you a document that 
bears Bates 11089 dated July 29, 1994. It’s a 
one-page document. It reads "memorandum for Kenneth 
R. Schmalzbach from R. Peter Rittling." Have you 
seen this document before? 

A Yes. 

Q When did you first see it? 
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A I saw it in preparing for this deposition. 

I had ~ when I saw it, I had a recollection of a 
document similar to this, having seen it before, but 
I did not specifically recall the document. It may 
have been the same document. 

Q Does this document represent some of the 
edits that you referenced earlier that were passed on 
to the IG’s office to the draft report? 

A I believe so. I’d have to do a 
line-by-line comparison, but I believe so. 

MR. O’CALLAGHAN: Okay, thanks. Just 
wanted your general recollection. Why don’t we break 
for lunch. 

(Whereupon, at 1:06 p.m., the deposition 
was recessed, to be reconvened at 2:30 p.m. this same 
day.) 
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AFTERNOON SESSION (2:30 p.m.) 

Whereupon, 

STEPHEN J. MC HALE 

resumed the stand and, having been previously duly 
sworn, was examined and testified further as follows: 
EXAMINATION (Continued) 

BY MR. O’CALLAGHAN: 

Q Back on the record. I would like to show 
you a document which bears Bates stamp 016031. It’s 
a one-page document. If you would take a moment to 
review it and let me know when you’ve had a chance to 
consider the document. 

(Witness reviewed the document.) 

A Okay. 

Q Have you ever seen this document before? 

A Probably. I don’t specifically recall this 
document. It’s similar to the other ones, 
essentially a to-do list. This is general notes of 
Mr. Schmalzbach made and circulated to Bob and I. 

Q So he normally circulated to-do lists to 
you and Bob? 

A Sometimes Bob did, sometimes I did, but Ken 
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often did and I believe this is one of Ken’s. 

Q Did Mr. Schmalzbach have a lot of contact 
with Ms. Kemer during the period March through 
August 1994? 

A Like me and like the attorneys in my 
office, he would have a lot of contact with 
Ms. Kemer on a routine basis. 

Q Did he have any discussions with her 
regarding the factual substance of the investigation 
that was being done by the two IG offices? 

A Can you repeat that? I’m sorry. 

Q Sure. Did he have discussions with her 
regarding the factual content or substance of the 
investigations that were being done by the two IG 
offices? 

A I don’t believe so, except in the context 
of arranging to get the IG transcripts, which, of 
course, contained factual discussion and that sort of 
thing. I don’t recall. 

Q Did you have any discussions with 
Ms. Kemer regarding the factual content or substance 
of the investigations that were being done by the two 
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1G offices? 

A I don’t think so prior to getting a copy of 
their draft report. 

Q How about after getting a copy of the draft 
report? 

A Well, we prepared those edits that you 
showed me earlier. Those dealt with some of the 
factual findings of the IG report. That was provided 
to Ms. Kemer. At some later date, possibly even 
after the hearings began, but at some later date I 
think we talked about a couple of the statements in 
the IG report. I can’t even remember what that was, 
but I had some questions, there were some things in 
it that, even after we had the final report, still 
struck me as being not consistent with the testimony 
that was in the transcripts. And I think Ms. Kemer 
basically indicated to me that was the IG’s summary 
of what they thought they had gotten out of the 
transcripts, so it didn’t reflect what I saw in the 
transcripts and some of those things are on that 
page. 

Q Did she agree with the findings in the 
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report or did she agree with you or come to a 
different conclusion? 

A As far as I know, she agreed with the 
report. Like any document, it was essentially the 
work of a committee so you’ll have to ask her whether 
she agrees with all of it. 

Q I would like to direct your attention under 
the first heading, which is "IG factfinding," the 
last item under that heading reads "IG interviews the 
White House witnesses or review of their statements 
to White House counsel." 

Do you know what that refers to? 

A Yeah, I think this would have, again, been 
something that would have been done in the kind of 
June time frame while we were all trying to gear up. 

And as you can tell from the next bullet, it was part 
of the process of how was all this going to get done 
in such a short time. 

I think there was some discussion about - 
you know, there was some brief discussion about would 
the White House make their witnesses available to the 
IG or would the White House insist on just basically 
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1 giving proffers to the IG about what the White House 

2 witnesses were telling the White House counsel, in 

3 the event the White House fully cooperated and 

4 allowed all the witnesses to be interviewed. But 

5 there was some discussion about that and whether we 

6 would need the Secretary to be involved at that point 

7 to basically try to make sure the IG has the access 

8 they needed. 

9 Q The next bulleted item reads "Treasury 

10 counsel needs to know what Treasury witnesses’ 

11 testimony will be." Is that along the same lines as 

12 what you were just discussing? Why don’t you just 

13 explain to me what that refers to. That will be 

14 easier. 

15 A We had two things we had to do as the 

16 Treasury lawyers. One, we had to prepare the 

17 Secretary to testify and Dennis Foreman and later, we 

18 learned, Ben Nye, but we had to prepare the Secretary 

19 to testify. And secondly, we had to be prepared to 

20 advise the Secretary on what, if any, action he would 

21 have to take with regard to Treasury officials whose 

22 conduct was under investigation by the IG and the 
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1 OGE. So we -- 

2 Q Can I just stop you for a moment? 

3 A Sure, uh-huh. 

4 Q With regard to that, action that the 

5 Treasury would have to take with regard to those 

6 officials being investigated, was that action being 

7 considered in reference to the analysis done by OGE 

8 or another analysis being done by Department of 

9 Treasury? 

10 A Well, the Secretary had asked for OGE’s 

11 advice. OGE had asked for the IGs to conduct their 

12 review. 

13 Q The investigation; correct? 

14 A The investigation. The IGs were doing an 

15 investigation for OGE. OGE was going to report to 

16 the Secretary. At some point we knew we were going 

17 to get the IG report and the OGE report. We didn’t 

18 know what those reports were going to say. We didn’t 

19 know what OGE was going to conclude, but we knew that 

20 when we got them. And at the time frame ~ as the 

21 time started to compress, we knew we were going to 

22 have a very short window that we were going to have 
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to advise the Secretary on what action he should take 
with regard to the findings of that report, which 
could have been adverse or whatever they could have 
been. There was a potential range of findings. 

So again, we needed — we were not allowed 
to be conducting our own factual review, as I’ve 
testified earlier today, so we needed — 

Q By the Secretary’s request? 

A By the Secretary’s direction. But we 
needed, on a fairly fast basis, to be very smart on 
the facts to advise the Secretary. So we were trying 
to come up with different ways of getting smart on 
the facts quickly. And this is in the June time 
frame. Again, you know, one possibility was that we 
would sort of sit like note-taking dummies in the 
comer of the IG interview and write down whatever we 
felt was relevant. 

Q Did that ever happen? 

A No. Another was that we would conduct our 
own interviews after the IG conducted theirs, and 
that did not happen. And then lastly, that we would 

review the reports of interview, although later on — 

122 

I believe at this point we didn’t know there would 
actually be transcripts. 

Q You didn’t know they were going to actually 
transcribe the deposition? 

A Right, I would think from that reference 
it’s just looking at how we’re going to get smart on 
the facts quickly. 

Q Thank you. I would like to direct your 
attention to a document Bates stamped 016018, it’s a 
one-page document. It has handwritten notes on it, 
appears to be a copy taken out of a notebook. Let me 
know when you’ve had a chance to review it. 

(Witness reviewed the document.) 

A Okay. 

Q Have you ever seen this document? 

A I believe I’ve seen it in preparation for 
this deposition. I don’t believe I had seen it 
before then. 

Q And how did it come to your attention in 
preparation for the deposition? 

A I looked over the documents that Treasury 
had produced. 
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1 Q I would like to direct your attention to 

2 the document. Do you recognize the handwriting 

3 there? 

4 A Yes. 

5 Q And whose handwriting is that? 

6 A Ken Schmalzbach’s. 

7 Q And the date on the top of the page is 

8 7-13. Do you know what the first notation refers 

9 to? It says "transcripts returned." 

10 A No. 

11 Q Do you have any knowledge of any 

12 transcripts that were circulating around the 13th of 

13 July? 

14 A I was out of the country. No, I don’t. 

15 Q Even though you were out of the country, 

16 were you ever told? 

17 A No, I wasn’t. I don’t recall. 

18 Q Thank you. I would like to show you 

19 another document, Bates stamped 016019. Have you 

20 seen this document before? 

21 A I’m told I’ve looked at the Treasury 

22 production and this appears to be a Treasury document 
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1 that’s produced. I do not specifically recall this 

2 page. 

3 Q Don’t recall, okay. Again, there’s a 

4 notation on 7-13-94 about the initials EK above it, 

5 then it reads "Beattie concern about direction of IG 

6 inquiry." Do you know anyone with the last name 

7 Beattie? 

8 A Yes. 

9 Q Who do you know by the last name Beattie? 

10 A Beattie is the last name of Roger Altman’s 

1 1 attorney, personal counsel. I think his first name 

12 is Richard, but I’m not sure. 

13 Q Have you ever learned — actually, let me 

14 ask you this question: Do you recognize the 

15 handwriting on the document? 

16 A Yes. 

17 Q Whose handwriting is it? 

18 A Ken Schmalzbach’s. 

19 Q Have you ever learned that Mr. Beattie 

20 expressed concern to Mr. Schmalzbach about the 

21 direction of the IG inquiry? 

22 A No. 
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Q I would like to show you a document Bates 
stamped 016021. Again, it’s a one-page document. A 
copy of a page of a notebook with handwritten notes, 
notation EK on the top, to-do list. The text reads 
"IG has arranged all interviews of White House 
folks." Do you recognize the handwriting? 

A Yes. 

Q Whose handwriting is it? 

A Ken Schmalzbach’s. 

Q Did Mr. Schmalzbach discuss the scheduling 
of the White House interviews with the Inspector 
General’s office, with anyone at IG or connected with 
the investigation? 

A I know Mr. Schmalzbach was generally aware 
of when interviews were going to be held because we 
were tracking how long it was going to take the IGs 
to complete their review because we were concerned 
about the end product, the report. 

While I was in Ireland, we had discussions 
about interviews that had occurred and that would be 
occurring. I do know he was aware that some White 
House interviews had not happened yet while I was in 
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Ireland, would be happening in the following few 
days, so I assume he talked to somebody about it. 

Q And was there a specific deadline for the 
completion of the investigation and the production of 
the analysis? 

A That was our hope. Our hope had been that 
the investigation would be completed by July — may 
I? 

Q Certainly, please. 

A It’s mostly the dates that’s helping 
refresh the recollection. By the weekend of July 16 
and 17, just looking at a calendar, that the OGE — 

OGE had told us that they would need five to seven 
days, I can’t remember exactly which, to do an 
analysis of the IG findings, report, to give the 
Secretary advice. We were working back from the 
House Banking Committee’s announced start date of 
July 26 and working back from that, we had hoped that 
the IG was going to -- we want to get the OGE report 
before the hearing so the Secretary could decide 
what, if any, action he needed to take before the 
hearings started. 
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Working back from that, we had hoped to get 
the IG report on the weekend of the 16th and 17th or 
two or three days thereafter, so that was what we had 
expressed to the IGs. At the outset the IG thought 
that — the IG’s office thought that they would be 
able to comply with that, but I can’t really say 
there was ~ the IG may have imposed a deadline. We 
imposed a hope. 

Q Did anyone from the White House express a 
similar interest in having the report done in time 
for the hearings? 

A The report wasn’t being done for the White 
House. It was being done for the Secretary. 

Q But do you know if they expressed a — 

A Not that I’m aware of. 

Q — desire to have that done? 

A Not that I’m aware of. 

Q I would like to have you take a look at 
your calendar again, the one you produced, and to 
take a look at the portion July 17 through 23. If 
you could read the handwritten portion which begins 
on the 22nd to the bottom of the page to the best 
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that you can. 

A On the 22nd there’s a line, "IG draft 
report to Sec," secretary, and also government 
ethics, abbreviated. Then there’s a square bracket 
which indicates to me at the time I wrote this that I 
wasn’t sure whether this is the 22nd or 23rd, but 
what it says is "White House counsel," or "WHC," 

"requests copies of transcripts from Secretary." 

Then on the 23rd it says "SJM," which is me, "spoke 
with IG and IG counsel — Secretary said he wanted to 
provide Cutler with transcripts to assist in 
preparing for testimony ~ but could not share with 
other witnesses." 

Q With regard to the bracketed portion, with 
regard to the "White House counsel requests copies of 
transcripts from Secretary," did the White House 
counsel make a request for copies of the transcripts 
on the 22nd? 

A The bracket indicates I’m not sure actually 
whether it was the 22nd or 23rd, and I however talked 
to Jane Sherburne, either on the 22nd or 23rd, in 
which she made that request to me. And I believe it 
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had been made to others as well. 

Q Who else were the requests made to or the 
request made to? 

A The request was first made -- I mean, the 
request was first made I think as early as early 
July, July 5, I believe, to the IG counsel. It was 
sort of an open-ended request. It was repeated on 
several occasions. 

Q Who was making the request at this time, at 
the July 5 time? 

A I was not a party to that request. My 
understanding is it was either Jane Sherburne or 
Ms. Cheston to Francine Kemer and maybe the IG 
investigators and maybe the RTC IG folks, I don’t 
know. 

Q Do you know how many times before the 22nd 
of July they requested copies of the transcripts, 
copies of transcripts be provided? 

A I think there had been a discussion July 5 
in which they had asked for them and basically it was 
a pending request. Whether you can actually say they 
sort of kept on saying well, let us ask again, I 
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think might be a little misleading. It was a subject 
of discussion. 

Q Revisited on a couple of occasions? 

A Right, but the first time I actually 
participated in such a discussion directly with White 
House counsel would have been this July 22/23 time 
frame. 

Q Was anyone else in your office approached 
about providing transcripts other than you? 

A I know Ken was aware of the pending 
request. I don’t know whether he specifically 
discussed them or not. I know Bob McNamara was aware 
of the pending request. Again, I don’t know whether 
he had specifically discussed it or not, and Ed 
Knight was aware of the request. Again, I don’t know 
whether he had discussed it specifically or not. 

Q How did you become aware of the pending 
request? 

A Well, since the request was initially made 
when I was in Ireland, I assume I probably learned of 
it from Ken at some point when he was — either in 
one of our conversations from Ireland or when he sort 
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of briefed me upon my return. 

Q And how did he learn of the request? 

A I don’t know. 

Q Do you know how Ed Knight learned of the 
request? 

MS. STERGIS: Which of the requests? 

MR. O’CALLAGHAN: July 5 request. 

THE WITNESS: I’m not sure he was aware 
specifically of the July 5 request. As I said, it 
was a request in a conversation that appears to have 
been between the White House counsel and IG counsel. 

At some point, a wider group of people became aware 
that this was a pending request from the White House 
that had not been granted. Whether he actually, even 
to this day, is specifically aware of the July 5 
conversation, I don’t know. 

BY MR. O’CALLAGHAN: 

Q Do you know when he became generally aware 
of the specific request? 

A The first time -- 

Q I’m sorry, the pending request. 

A It might be better if I answered the 
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question of when did I ever discuss this with Ed 
because I don’t know when he learned of it. I 
discussed it with him probably — I’m fairly certain 
on July 22 or maybe the 23rd. 

Q How did you come to discuss it with him on 
July 22? 

A Ed Knight, Bob McNamara, Ken Schmalzbach 
and I met three to four to five times a day during 
this period to discuss preparation of the Secretary, 
to discuss how we were going to get ready to give the 
Secretary the advice that we would have to give him, 
to discuss a whole wide range of issues as we 
proceeded. 

In the course of one of those 
conversations, I know I raised with that team Jane’s 
request to me I believe -- it is possible that I also 
learned or ~ it’s unclear in my recollection today 
as to whether at some point I learned that the 
Secretary and/or Ed had had a conversation with Lloyd 
Cutler and/or Jane Sherburne. 

Q And when did that conversation occur? 

A It would have been on the 22nd or 23rd, 
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about the time that I received the request from Jane. 

Q And what was the discussion that occurred 
with Mr. Cutler? 

A I wasn’t a party to that discussion. 

Q Were you told? 

A My impression today, and even at the time, 
was that there was a discussion between either Ed and 
the Secretary or the Secretary and Mr. Cutler in 
which, in part, this request for transcripts was 
reiterated. 

Q And how did they respond to that? 

A I don’t know how they responded to it in 
that conversation. I wasn’t a party to it. When I 
raised -- it was about the same time — 

Q Let me stop you for just a second. You 
said you weren’t a party to the conversation but did 
you ever learn what the response was? 

A No. 

Q Please continue, you were saying subsequent 
conversations? 

A There were multiple tracks here in the 
sense that we were dealing with Jane and Sheila at 
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our level and there may have been a conversation by 
Lloyd Cutler to the Secretary. When I raised on the 
22nd or the 23rd Jane Sherburne’s request to me for 
the transcripts, Ed was aware of that request for the 
transcripts. 

Q Are you referring to the pending - 

A Ed was aware that the White House counsel 
wanted to get the transcripts. He was aware that -- 

Q You’re referring to the Cutler request; is 
that right? 

A Yes, to the Cutler/Sherbume, this sort of 
pending -- long-term pending request. 

MR. PORTNOY: You’re referring to a general 
request or specific request? 

THE WITNESS: A request for the IG 
transcripts. 

MR. PORTNOY: But are you referring to a 
specific conversation or generalized desire? 

THE WITNESS: Right. Well, there obviously 
were a series of specific conversations. The only 
one that I was a party to was on either the afternoon 
of the 22nd or morning of the 23rd. When I raised 
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that request with the team, either immediately in 
that first discussion or an hour or so later in a 
subsequent discussion, Ed advised me that the 
Secretary believed it was appropriate for Lloyd 
Cutler to get the IG transcripts. And I was assigned 
from that group to discuss the request with the 
acting IG and the IG counsel and to see if they would 
be agreeable to sending the transcripts over and if 
so, to arrange for their transfer to the White 
House. 

The reason Pm hesitating here, and I 
apologize, as I said, there were multiple meetings 
and group conversations, and looking back they 
somewhat telescope and it’s a little hard to parse 
them out, but that’s the best of my recollection. 

BY MR. O’CALLAGHAN: 

Q I want to see if I can focus in on whether 
or not when you told the group, you said, about the 
Sherburne request that was made to you, had 
Mr. Cutler made a request to the Secretary and Ed 
Knight, or just the Secretary previously to that 
specifically? 

136 

MS. STERGIS: I think that’s been asked and 
answered. 

THE WITNESS: Yeah, it’s a little - 

MR. O’CALLAGHAN: I don’t think it’s been 
put specifically in time. 

THE WITNESS: There were multiple 
conversations in this time frame with Ed Knight. 

BY MR. O’CALLAGHAN: 

Q Between Ed Knight and who? 

A Ed Knight and me, Schmalzbach and 
McNamara. To the best of my recollection, I think I 
raised this request from Sherburne, and to the best 
of my recollection, it was an hour or so later in a 
subsequent meeting in which I got the Secretary’s 
statement and it was my sense that the Secretary had 
talked to Cutler. 

Q It was your sense that he had talked to him 
before you got the call from Sherburne or after? 

A I don’t know. I don’t know that. 

Q Do you know why a call was made to both you 
and to the Secretary? 

MS. STERGIS: I don’t know that that’s the 
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testimony. Objection. 

THE WITNESS: Well, it would be something 
that would be within the White House counsel’s 
office. I have no idea. I’m not sure that such a 
call took place. It is my belief, my best 
recollection, that it seemed to me at the time that 
such a call had occurred. I do not specifically know 
that it had. And when that call took place, I don’t 
know why there were multiple calls - I do not know 
if there were multiple calls. 

BY MR. O’CALLAGHAN: 

Q After you were told that the Secretary 
thought it would be appropriate to release the 
transcripts to the White House -- 

A Can I go back for one second? 

MS. STERGIS: Objection. Misstates the 
testimony. 

THE WITNESS: My recollection today is seen 
through sort of a filter of other information I 
gained afterwards. The Secretary testified that he 
spoke to Cutler in September. And my recollection 
today is a little bit clouded by the fact that I’m 
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familiar with that testimony, I was at all the 
hearings, et cetera. And so when I tell you today 
there was such a call, it’s a little hard for me to 
tell you now when I first knew of such a call. I 
don’t know whether it was the Secretary’s testimony 
or during the preparation of the Secretary. The 
Secretary testified to such a calk 

It may be that I learned about it on the 
22nd and maybe on the 25th. It may be that I learned 
about it on August whatever date it was that the 
Secretary testified. That’s sort of - that’s why 
I’m having a little difficulty pulling this back. 

BY MR. O’CALLAGHAN: 

Q Right. That’s understandable. When you 
received the call from Ms. Sherburne at the White 
House, what was your reaction to her request? 

A It seemed reasonable. 

Q And if I mischaracterize what you said, let 
me know, and I’m sure counsel will let me know also, 
but after you received the call, I believe you said 
you told the group that you had received a request? 

A Right. 
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1 Q And what happened with respect to the 

2 request after that? 

3 A During either that immediate meeting — or 

4 shortly thereafter — of the group, I was told that 

5 the Secretary would like the IG, if possible, to 

6 comply with that request because the Secretary 

7 thought it was appropriate to provide that 

8 information to Mr. Cutler. I was asked to discuss 

9 that with the IG and IG counsel, and if they were 

10 agreeable, to arrange to get the transcripts to the 

1 1 White House counsel’s office. 

12 Q And what did you do next in reference to 

13 this issue? 

14 A Either on the night of the 22nd or the 

15 23rd, I called Francine Kemer and Bob Cesca. I 

16 believe I had to call them through the Treasury 

17 operator because they were not in the office. Best 

18 of my recollection is that I got Bob Cesca first and 

19 that he wanted to discuss it with Francine, and at 

20 some point I talked to Francine and at some point I 

21 talked to both of them together. 

22 Q What time of day did you make the first 
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1 phone call? 

2 A I don’t even remember what day it was. It 

3 was either the 22nd or 23rd. This issue, I think, 

4 started on the — we got the IG draft report on the 

5 22nd. 

6 Q Which was a Friday? 

7 A Right. And at that point we were told by 

8 the Deputy IG that as far as he was concerned, his 

9 investigation was complete, he had conducted all the 

10 interviews that he thought he was going to conduct 

I I and that this report, at least in his view, was his 

12 report. 

13 Q Who was that? 

14 A That was Bob Cesca. And at some point 

15 after we received that report, all these 

16 conversations occurred. The transcripts were sent to 

17 the White House on the late afternoon of the 23rd, so 

18 somewhere between getting the report on the 22nd and 

19 sending the transcripts on the 23rd, I had several 

20 conversations with Francine and Cesca, the last of 

21 which was on the afternoon of the 23rd shortly before 

22 I was able to send them to the White House when they 
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agreed, so - but there were conversations in here, 
and exactly when each one occurred, that’s probably 
as specific as I can get. 

Q I would like to try to walk through and 
maybe we can hit some more specifics if possible. 

A Sure. 

Q When you received the call from 
Ms. Sherburne, had you received a copy of the draft 
report at that point? 

A I believe so. 

Q When did you receive the draft report? 

A I think it was late afternoon on the 22nd. 

Q Were you in the office when you got the 
call from Ms. Sherburne? 

A I don’t know. I don’t recall. I may have 
returned it. I have no idea. 

Q The question was — 

A I was in the building. I was at work. 

Q Were you working that day? 

A Yes, right. 

Q How soon after you got the call from 
Ms. Sherburne did you relate that you’d received the 
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call -- 

A At the next get-together. 

Q At the next meeting? 

A At the next get-together of Ed, Bob and 
Ken. At that point we were meeting three, four times 
a day, so it probably would have been within a couple 
hours or maybe a few minutes. I don’t recall 
exactly. I’m fairly certain we did not call a 
specific meeting for this purpose. We had enough 
things that were going on. 

Q And what was the reaction of the 
individuals at the meeting to your relating to them 
that you had received a request for the transcripts 
from Ms. Sherburne? 

A Well, as I said, the whole idea that the 
White House would like to get the transcripts was not 
a surprise, and I think what made this request a 
little bit different and really caused everybody to 
kind of analyze it a little differently in that 
meeting and subsequently was that we had the draft 
report and the IG was telling us that basically they 
had interviewed everybody they planned to interview 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2921 


143 

and this report, in their view, was a final report. 

It was still marked draft because they were sending 
it to the Office of Government Ethics, but in their 
view, it was their product. 

Q Was this the first formal request you had 
received from the White House for the transcripts? 

A Best of my recollection. I personally, to 
the best of my recollection. 

Q Did you call Mr. Cesca after the meeting 
where you relayed the point that Ms. Sherburne had 
called and asked for the transcripts? 

A Right, I did after that meeting, yes. 

Q Was it the same day? 

A That I don’t recall, because I’m not sure 
how late in the night we eventually had this 
conversation about the Secretary would like this to 
happen. If it was very late at night I might have 
waited until the next morning. And that’s why I do 
not actually recall now whether -- I may have tried 
to get hold of them on the 22nd and not been able to 
until the 23rd. I’m not sure exactly the time of 
those telephone calls. 
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Q When you first got hold of Mr. Cesca, were 
you at the office when you made the phone call? 

A Yes. Like you, I think at that time I was 
in the office almost all the time. 

Q Do you know what clothes you were wearing? 
Were you in casual clothes or in a suit? 

A I have no idea, no recollection. 

Q I’m just trying to help your recollection. 

A If it was a Friday I was in a suit, if it 
was a Saturday, I wasn’t. 

Q That’s why I’m asking if you recall. 

A I don’t recall. 

Q When you spoke with Mr. Cesca for the first 
time with regard to Ms. Sherburne’s request, did you 
call him at home or at the office? 

A I believe I used the Treasury operator to 
call him. The Treasury operators are very good at 
finding officials, but I don’t actually know where 
Mr. Cesca was. He was not in his office. I’m sure I 
tried his office first. I don’t specifically recall, 
but that would be my normal practice. 

Q Do you know where he was when you finally 
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reached him after his secretary — Treasury operator 
found him? 

A No, I don’t. My recollection of at least 
one of the conversations I had with him, he was not 
at home, he was at some event — some school event 
for his daughter or something, but that’s to the best 
of my recollection and I can’t remember in that 
conversation whether I called him or he called me. 

Q But it’s your recollection that with regard 
to the IG’s office, the first person you got in 
contact with was Cesca? 

A I think so. 

Q Is there any possibility your first contact 
was with Ms. Kemer? 

A Yes, it’s a possibility. My recollection 
is it was with Cesca. 

Q With regard to the first deal with 
Mr. Cesca and the conversations you had with him, in 
the first conversation you had with him with regard 
to this issue, what was discussed? 

A My recollection is that I told him that we 
had received the request. 
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Q Did you tell him who you had received it 
from? 

A Whether I mentioned Ms. Sherburne’s name, I 
don’t know. I think I told him about the secretary’s 
position on it. There’s a piece of my memory on this 
that suggests to me that somehow I may have talked to 
Cesca — even before I knew the Secretary’s position 
on it — briefly and that it may even have been at 
his request to ask us what the Secretary’s position 
was. Maybe he has a better recollection of that than 
I do, but I know in one of our early specific 
conversations about it, I expressed to him the 
Secretary’s view that the Secretary would like to be 
able to accommodate Mr. Cutler’s request and that he 
believed it was appropriate if they wouldn’t 
interfere with the IG’s investigation, if the IG was 
agreeable. 

Q What was Mr. Cesca’ s initial reaction? 

A I think Mr. Cesca really didn’t have a 
problem with doing that. 

Q Did he tell you he didn’t have a problem or 
was he silent? 
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A He said he wanted to talk to Francine. 1 
know he and Francine needed to talk about it. And 
his point to me was that they had done all the 
interviews they planned to do and that the report was 
complete. I don’t believe that he voiced any 
objection to it. 

Q Did he express any concerns about releasing 
the transcripts before the final analysis was done by 
OGE? 

A No. 

Q Did he relate to you any issues he needed 
to discuss, any specific issues he needed to discuss 
with Ms. Kemer before getting back to you? 

A Not the issues. I mean, the general issue 
of delivery of the transcripts to the White House was 
the extent of the conversation. He didn’t say I have 
this concern and I need to talk it over with 
Francine, no. 

Q Did he express any view as to whether he 
needed to talk to her about the appropriateness of 
the transfer? 

A He was going to talk to her about the 
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transfer and whatever concerns he or she might have 
had about it. No, he didn’t. 

Q So he didn’t specifically address any 
concerns? 

A Not that I recall. 

Q Okay. And after you spoke with Mr. Cesca 
the first time, did — 

A Remember, I did say that I’m not — I think 
I talked to Cesca first and then Francine, but it 
might have been the other way around. At some point 
though, I talked to Cesca and at some point I talked 
to Francine and at some point, both of them together. 

Q Did you have one conversation alone with 
Ms. Kemer? 

A Yes, my best recollection is I had at least 
one, probably only one conversation alone on the 
phone with Ms. Kemer about this. 

Q Is there a possibility you might have had 
more than one? 

A It’s possible. 

Q Do you recall the contents of the 

discussion of any conversations you had with 
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Ms. Kemer on the subject? 

A Somewhat. 

Q If you could give me your best 
recollection. 

A She did not think it would be appropriate 
to give the transcripts to the White House. She 
expressed concern not so much that it would be 
inappropriate, but that the IG would be criticized 
for doing it, that possibly they would be criticized 
for losing their independence or something like that, 
but she didn’t have any legal objection to it that 
she voiced or any concern that it was improper in 
some way. It was more that the transcripts were 
going to be made public anyway within a matter of 
days in total, and she felt that we should wait until 
then. 

Q And what do you mean they were going to be 
made public in total in a couple of days? 

A The intent all along, as I understood it, 
was that when the IG report was published and the OGE 
report was published, the transcripts would be 
published as well. 
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Q Were you aware at that time that the RTC 
considered some of the information contained in the 
transcripts to be confidential? 

A No. In fact, my understanding was that the 
RTC along with our IG intended to make the 
transcripts public in total. 

Q How were you aware of that? 

A From Francine. 

Q She related that to you? 

A Yes. 

Q When did she relate that to you? 

A Sometime in the July time frame, probably 
after I returned from Ireland, since I didn’t talk to 
her while I was there. 

Q Did you respond or express your opinion to 
Ms. Kemer with regard to her concerns about the 
handing over the transcripts? 

A Uh-huh. 

Q What did you say to her? 

A Well, we talked about the fact that the 
whole process was somewhat delayed. We were sort of, 
you know, a week behind our hoped-for schedule. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2925 


151 

Maybe not a week, but five or six days behind our 
hoped-for schedule. We had already heard earlier in 
the week, a day or two earlier, that OGE was 
beginning to be very uncertain as to when they would 
be able to get their opinion done because they were 
not sure when they were going to get the IG report. 

So they weren’t sure when they were going 
to get started, so I explained to her that we were 
behind schedule, that we had — under what we had 
hoped to be the sort of plan of the way things would 
proceed, that all of the stuff, including the IG 
report, the transcripts, the records, the OGE 
advisory opinion and the Secretary’s decision on what 
action, if any, he was going to take, all of that 
would be done before July 26, the first day of the 
House Banking Committee hearings, that Mr. Cutler was 
going to testify on the 26th, that his testimony was 
going to be the report of his review, investigation, 
whatever you want to call it, that Ms. Sherburne had 
expressed to me that they felt that they needed to 
review the transcripts ahead of that testimony as 
they prepared that testimony to ensure that their 
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review was complete, that they had resolved 
everything. 

Q What do you mean by that, she wanted to 
make sure that their review was complete? 

A That the White House counsel’s review was 
complete, that Mr. Cutler and his staffs - that 
they had asked all the questions they needed to 
asked. They had not talked to all the Treasury 
witnesses. Ms. Hanson had declined to talk to them. 

I believe that they may have talked to her lawyers. 

So they hadn’t talked to everybody that the IGs had 
talked to. 

Q Did they have access to any of the 
questions that were posed to the deponents in the IG 
investigation? 

A Before they were asked? I don’t know 
whether they represented White House witnesses in the 
IG interviews. They might have. I have no idea. 

Q Do you know if they were provided any of 
the questions that were asked of the deponents? 

MR. PORTNOY: Could you slate that again? 

I’m sorry. 
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THE WITNESS: I’m getting a little confused 
on that one. 

BY MR. O’CALLAGHAN: 

Q The question is whether the White House 
counsel was ever supplied with copies of the 
questions that were asked the deponents in the IG 
investigation. 

A They were eventually provided with the 
transcripts. 

Q Previous to that? 

A Not that I’m aware. 

Q So you were discussing how Ms. Sherburne 
wanted to make sure that their review was complete. 

A This is what I expressed to Ms. Kemer, 
actually, and eventually also to Mr. Cesca, that 
Ms. Sherburne wanted to make sure - she was in the 
process of preparing Mr. Cutler’s testimony for the 
26th, and because that testimony was essentially his 
report of investigation, she wanted to review the 
transcripts to make sure that they had talked to 
everybody they needed to talk to, that they had asked 
all the questions they needed to ask, that they had 
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gotten all the information they needed, that they had 
a complete picture, that - we discussed the fact 
that the IGs believed they had interviewed everybody 
they were going to interview, that everybody was on 
the record both with the IG, with the grand jury, 
with the House Banking Committee, with the Senate for 
the most part - I think the Senate was still doing a 
couple of depositions -- that our view that it was 
perfectly appropriate for the White House to have 
whatever information they believed was appropriate to 
have from a Cabinet agency. That’s sort of the 
general tenor of the discussion. And I also, of 
course, expressed the Secretary’s view. 

Q And did she have a reaction to that? 

A Ms. Kemer’s concern, as far as I recall, 
was really twofold. One was we would be criticized 
for this, we would be questioned about it, the IG may 
well be criticized about it and why should we take 
that risk when the transcripts are going to be made 
public within a matter of days. Can’t the White 
House wait. 

Q Do you know if Ms. Kemer had any 
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1 discussions with Mr. Cesca? 

2 A Well, they did -- in the conversation that 

3 I was a party to, they talked to each other. 

4 Q Other than that? 

5 A My sense was that they did. It seemed to 

6 me when I had them both on the phone together that 

7 they had talked. 

8 Q Did they tell you that they had spoken 

9 about it? 

10 A No. 

1 1 Q What gave you the impression that they had 

12 spoken about it? 

13 A I don’t know. The tenor of the 

14 conversation I think. I don’t really know 

15 specifically. 

16 Q Can you characterize the tenor of the 

17 conversation? 

18 A It seemed like they had discussed the 

19 matter previously. That’s all I can really say. It 

20 didn’t seem like they were having a first 

21 conversation on this issue. They started from a 

22 point of knowledge of each other’s positions. Maybe 
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1 that’s the way to put it. 

2 Q Subsequent to the calls you had 

3 individually with Mr. Cesca and Ms. Kemer, you said 

4 you had a call with both of them at the same time? 

5 A That’s my best recollection. 

6 Q Do you recall what time that call occurred? 

7 A No. That would certainly have been on the 

8 Saturday, and I think the transcripts went over to 

9 the White House in the late afternoon so it would 

10 have been before that, maybe in the morning, maybe 

11 early afternoon. 

12 Q The call might have been morning? 

13 A Late morning, early afternoon probably is 

14 my best recollection. 

15 Q And what specifically was discussed during 

16 that conversation? 

17 A Certainly the same conversation again, this 

18 time we had them both together. Ms. Kemer, I 

19 believe, made her position known to Mr. Cesca. She 

20 had already made it known. She responded to mine. 

21 Really, the only additional thing was at the end of 

22 the conversation, Mr. Cesca agreed that the 
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transcripts could go over to the White House. 

Q Had he expressed any reluctance about 
releasing the transcripts at any time during the 
conversation? 

A Mr. Cesca is a somewhat hesitant person. 

Some of that hesitancy might have been reluctance but 
I witnessed that in him in other conversations which 
I would not necessarily characterize as reluctance. 

He did not really voice any reluctance. He agonized 
a little bit as he thought about it, thought about 
what Francine and I were saying, but he did not say I 
think this is really a stupid idea. He didn’t, by 
any means, say I think I agree with Francine that 
we’re going to get a lot of criticism for that. He 
did not express any concern like that to me. 

Q Did he voice any opinion at all? 

A I believe he said that well, the 
investigation is complete, we’ve talked to the 
witnesses, or at least ~ I’m not sure whether he 
said the investigation is complete. I think what he 
said is we’ve talked to all the witnesses and the 
report is done. All these people are on the record, 
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and if the secretary thinks this is appropriate, then 
I’m not going to second-guess that or whatever. I’m 
not sure exactly what phrase he used but I remember 
him referring to the Secretary’s opinion as being 
somewhat important to him. 

Q Did he specifically say that? 

A That the Secretary’s opinion was important 
to him? 

Q Yes. 

A He said that something ~ he referred - in 
basically making his decision, it seemed to me he 
referred to the Secretary’s request and the 
Secretary’s position and that seemed to be important 
to him. 

Q Did he — 

A I don’t believe he actually said the 
Secretary’s decision is important to me. 

Q Did he have discussions with anyone from 
the Secretary’s office with regard to this request? 

A Not that I recall. 

Q Did Ed Knight have any conversations with 
Mr. Cesca with regard to this request? 
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1 A Not that I recall. It’s possible, but not 

2 that I recall. 

3 Q Do you know if he made any phone calls or 

4 left any messages for Mr. Cesca? 

5 A Not that I recall. 

6 Q Would that have been a normal course of -- 

7 A It wouldn’t be unusual. The IG is a 

8 Presidential appointee. Mr. Cesca was obviously 

9 career, he was acting IG but was a senior level 

1 0 position within the department. The Exec Sec and 

1 1 senior advisor to the Secretary quite often would be 

12 in contact with Mr. Cesca. I know because I was a 

13 party to one conversation with Mr. Cesca and Ed about 

14 sort of the, you know, the general sort of schedule 

15 on when could we expect the IG report and when could 

16 they get it to OGE. 

17 So it would not be unusual or unheard of 

18 for Ed to have had that conversation. I just don’t 

19 recall such a conversation. 

20 Q Did you have any discussions with 

21 Mr. Knight with regard to this request? 

22 A Yes. 
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1 Q Did that occur during the meetings you 

2 referenced earlier? 

3 A Yes. 

4 Q Was he a part of those meetings? 

5 A Yes. 

6 Q Outside of those meetings, did you have any 

7 discussions with him regarding the request? 

8 A At some point I communicated to him that 

9 Mr. Cesca had agreed and that the transcripts either 

10 were or had gone over to the White House. I don’t 

1 1 recall whether I talked to him before or after that. 

12 Q Had he requested that you let him know 

13 whether or not Mr. Cesca agreed? 

14 A He didn’t have to. 

1 5 Q Why is that? 

16 A Well, because he was part of this group, he 

17 had been charged by the Secretary for coordinating 

18 the whole process. I kept him informed of everything 

19 that developed. He kept me informed as things 

20 developed. It was a group of people who were working 

21 closely together. 

22 Q Did you inform the other members of the 
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group after Mr. Cesca agreed to release the 
transcripts? 

A Yes, I did. I don’t recall when. I know I 
talked to Ken about it before I sent them over to the 
White House. I do not recall what I first talked to 
Mr. Knight or Mr. McNamara. 

Q What was the conversation you had with Ken? 

A I showed him a draft of my letter to 
Ms. Sherburne and he reviewed that. 

(Recess.) 

MR. O’CALLAGHAN: What was the last 
question, please? 

(The reporter read the record as requested.) 

BY MR. O’CALLAGHAN: 

Q Back on the record. I had asked you about 
the conversation you had with Mr. Schmalzbach and you 
said you spoke to him about the draft of the letter 
that you had written for Ms. Sherburne; is that 
correct? 

A Uh-huh, uh-huh. 

Q And what were the contents of that 

discussion? Actually, when did that occur? 
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A It would have occurred after my 
conversation with Mr. Cesca in which he had agreed 
that the transcripts could go over to the White House 
and the time that I sent the transcripts to the White 
House. 

Q If we can back up for a second, during the 
conversation you had with Mr. Cesca, were there any 
discussions about any restrictions that he or anyone 
at the IG’s office wanted put on the transmittal of 
the transcripts? 

A Discussions with who, with Mr. Cesca? 

Q Correct, during your discussion with 
Mr. Cesca and Ms. Kemer. 

A I believe we discussed those conditions, 

yes. 

Q And what were the conditions that you 
discussed? 

A I think I told them that the transcripts 
would go over to the White House, they would be — 
actually, I believe whatever is in the July 23 letter 
is what the discussions were, since that was 
contemporaneous with my discussions with Mr. Cesca. 
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That might be the easiest way to do that rather than 
my trying to paraphrase it. 

Q Fortunately, I think I have a copy of it 
here. 

A That’s a surprise. 

MR. PORTNOY: Which letter was that? 

BY MR. O’CALLAGHAN: 

Q This is the July 23 letter. Handing you a 
copy dated July 23 on Department of Treasury 
stationery, says "by hand" and addressed to Jane 
Sherburne, Esquire, Office of White House Counsel. 

Begins with "Dear Jane," and signed by - it says 
Stephen J. McHale and there’s a signature there. 

A It says "Steve," that’s my signature. 

Q Have you seen this document before? 

A Yes. 

Q When did you first see it in this form? 

A Well, I saw the original of it on July 23, 

1994. 

Q Did you write this letter? 

A Yes. 

Q And when did you write it? First, when did 
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you write the first draft of it? 

A After I had finished my conversations with 
Mr. Cesca and Ms. Kemer, I had a conversation or 
conversations, probably a conversation, with 
Ms. Sherburne. 

Q Subsequent to the conversation with 
Mr. Cesca and Ms. Kemer? 

A Right, and which I said we’d be sending the 
transcripts over but it will be coming over, on these 
conditions basically. 

Q Had you discussed the conditions with 
Ms. Sherburne previous to that conversation? 

A I don’t recall. I might have. 

Q Do you recall if you raised the possibility 
of conditions of the agreement with Ms. Sherburne 
previous to that conversation? 

A I don’t recall. 

Q I would like to direct your attention to 
the second paragraph of the July 23 letter. I’m 
going to read it into the record. "As we discussed, 
these transcripts are being provided to you solely to 
assist you in the preparation for Mr. Cutler’s 
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testimony before the House and Senate Banking 
Committee hearings. You have agreed that the 
transcripts we are providing to you with this letter 
will not be disclosed publicly or shown to 
individuals (other than Mr. Cutler) who may be called 
as witnesses by the committee until such time as we 
advise you that this restriction is no longer 
necessary. Similarly, you have agreed not to 
disclose these transcripts to counsel for any such 
individuals. Please let me know immediately if my 
understanding of our agreement is not correct." 

Did you discuss these terms in the 
conversation with Mr. Cesca and Ms. Kemer? 

A Yes, with the possible exception, I do not 
recall specifically whether I talked about the 
agreement not to disclose the transcripts to counsel 
before any individuals but I do recall the preceding 
sentence. 

Q Whose idea was it to put these limitations 
on use of the transcripts? 

A These were limitations we were sort of 
operating under as part of the informal agreement 
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with the Senate Banking Committee’s staff that we had 
talked about, we talked about earlier today. This is 
just simply implementation of that agreement. I 
don’t know that it was anybody’s idea in particular. 
Actually, I’m not sure exactly who reached that 
agreement with the Senate Banking Committee staff but 
I knew of the agreement, I knew that was the terms 
under which we were operating. 

Q And at whose suggestion were these terms 
used for the transmittal of the transcripts to the 
White House? 

A I believe mine, but as I said, it was 
implementation of something else that had been agreed 
to by other people, so it was not something that I 
made up. 

Q Was it your suggestion to use these terms 
in connection with this specific transmittal? 

A This is my language, if that’s what you’re 
asking. 

Q Yes. And when did you first decide to use 
this type of language in an agreement regarding the 
transmittal of the transcripts to the White House? 
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A Sometime between being tasked with talking 
to Mr. Cesca and talking to Mr. Cesca, I assume. I 
knew that these terms were essentially necessary to 
comply with our agreement with the Senate banking 
staff, so in transmitting any information to the 
White House, whatever it might have been, these terms 
would have been there, transmitting information to 
any witness. So almost instantaneously — I don’t 
specifically recall some connection of brain cells 
that made me think of this, but somewhere in there. 

Q And was Mr. Cesca receptive to these terms? 

A I don’t recall any real discussion of these 
terms with Mr. Cesca, other than telling him that if 
they went over to the White House, if he agreed that 
the transcripts should go to the White House, this 
would be part of the package. 

Q And I guess the question is, did he have 
any reaction to that specifically? 

A Not that I recall. 

Q How about Ms. Kemer, did she have a 
reaction? 

A Not that I recall. 
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Q Do you recall if they said it was a good 
idea or bad idea? 

A No, Ms. Kemer’ s sort of general position 
was that she didn’t think they should go over at this 
stage, they should wait a couple of days, a few days 
until the transcripts were made public. I don’t 
recall any specific reaction by her or Mr. Cesca to 
these specific terms. 

Q Did you show this letter to anyone before 
it went out? 

A Ken Schmalzbach. 

Q And how many drafts of this were written? 

A I probably made changes of it on my 
computer but I believe this is the only one that was 
printed, and my changes would have just been proofing 
it on the screen and making changes here and there. 

In terms of printed drafts, I don’t believe there was 
another one. I don’t recall one. I don’t recall 
Mr. Schmalzbach making any changes so I don’t think 
there was another draft. 

Q Did he just review this draft? 

A That’s the best of my recollection. I 
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mean, he might have made changes, but I don’t recall 
any changes that he made. 

Q Did he view any drafts on your computer? 

A Not that I recall. I think I recall 
bringing the letter to him. What I don’t recall is 
whether he made any changes on that letter, and then 
I incorporated them, but I don’t think he did. 

Q Why did you bring the letter by 
Mr. Schmalzbach? 

A He’s my boss. 

Q And you just needed to get approval from 
him before he sent it out? 

A Yes and no. I mean, I have the authority 
to do this, this was my job to do. Ken and I work 
literally next door to each other. We tend to look 
at each other’s work product, review for each other 
but also he’s my boss and I tend to run things by 
him. This was obviously a letter that had been 
discussed with him previously, not the letter but the 
action had been discussed with him previously. He 
was available in his office, I showed it to him. 

Q So he was in working on that Saturday? 
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A Yeah. 

Q Did you show a draft of this letter to 
anyone else before it was delivered to the White 
House? 

A Not that I recall. 

Q Have you ever learned why your office was 
contacted with regard to transmitting the 
transcripts? 

A No. 

Q Have you ever learned why the Inspector 
General’s office wasn’t requested directly for the 
transcripts by the White House? 

A They were. 

Q Who was the request made by and who to? 

A My understanding is it was made by Jane 
Sherburne and/or Sheila Cheston to Francine and/or 
the IG investigators and maybe to the RTC IG people. 

Q And was that one request or more than one? 

A I’m not sure. I know there was a request. 

It may have been repeated. 

Q What’s the request that you are aware of? 

A It’s early July. My best recollection is 
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right about July 5. 

Q July 5. 

A But it may have been repeated. 

Q Are you aware of any request that was made 
on July 22 or July 23 specifically to RTC IG or 
Treasury IG? 

A No, I don’t recall any such request. It’s 
possible. 

Q Did either Mr. Cesca or Ms. Kemer comment 
on the fact that your office had been contacted for 
the transcripts? 

A No. 

Q So this wasn’t a surprise to you? 

A No. 

Q After you finished the draft of the letter, 
that document 6877, what happened next with regard to 
the transcripts and the letter? 

A I signed the letter. Someone on my staff 
had made a copy of a set of the transcripts or we had 
an extra set. I mentioned earlier we had made I 
think a couple of working sets. I’m not sure whether 
we made another set or not, but we assembled a 
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package of the transcripts with this letter and 
someone on my staff walked it over to the White 
House. 

Q Who on your staff walked it over? 

A It would have either been David Dougherty 
or Peter Rittling. We might have had a secretary in 
that day. I’m not sure. It was a Saturday so we 
were low staffed. 

Q Was it just one person that brought them 
over? 

A I think so. I think they all fit in a box. 

Q And how far is your office — well, 

actually where exactly were they delivered to? 

A They would have been delivered to the Old 
Executive Office Building, on a Saturday to the 15th 
Street entrance. The 17th Street entrance, excuse 
me. 

Q And how far is that from your office? 

A Saturday, because the doors are closed, you 
have to go out the 1 5th Street entrance of the 
Treasury Department, around in front of the White 
House to the 17th Street entrance of the Old 
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Executive Office Building, so it’s, I don’t know, 

1000 yards? 

MR. BUCKLES: 2-1/2, three blocks. 

BY MR. O’CALLAGHAN: 

Q Who specifically were they delivered to? 

A I don’t know. 

Q What were the instructions you gave with 
regard to the delivery? 

A We would have made some arrangements with 
Jane Sherburne to accept them or to have them 
accepted at the Old Executive Office Building. On a 
Saturday you have to go through — the normal process 
for delivering mail and things doesn’t work, so I 
assume Jane would have made arrangements for herself 
or one of her paralegals or someone else to go down 
and collect them from the guard’s desk. 

Q Do you recall whether you talked to 
Ms. Sherburne, and if you’ve already testified to 
this, let me know, but whether you talked to her 
after Mr. Cesca gave the go-ahead to hand over the 
transcripts? 

A Yes. 
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Q And what was that conversation? 

A It was to tell her that Mr. Cesca had 
agreed and to discuss this letter. As this letter 
reflects, we discussed these conditions. I may even 
have read her a draft of the letter at some point. I 
think I did. 

Q And what was her initial reaction when you 
told her Mr. Cesca had agreed? 

A She was glad. 

Q And what was her reaction to the imposition 
of restrictions on the use of the transcripts? 

A Because this is essentially also what I 
understood she was going to use them for — I think 
this was just -- I don’t recall any specific reaction 
of surprise. I think -- or anything. I mean, I 
think it was sort of what she would have expected. 

Q She was amenable to it and didn’t have any 
problems with it? 

A No. Actually, I do recall something. 

While I had understood that this was going to be used 
to prepare Mr. Cutler’s testimony, she actually 
suggested to me that we make it clear that Mr. Cutler 
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himself could see the transcripts, and we did include 
that statement in there. 

Q That was one change she made to it? 

A I think it was a clarification. 

Q But that’s a suggestion that she made to 
the text? 

A Right, I recall that discussion. 

Q Did she have any other input to the text of 
the letter? 

A No, not that I recall. She may have but I 
don’t recall. 

Q Did she call you immediately to let you 
know whether or not your understanding of the 
agreement was not correct? 

A No, she did not. 

Q Did you call her to find out if your 
understanding was correct or rather, not correct? 

A Ms. Sherburne and I talked at some point on 
the Sunday, I believe -- 

Q Would that be the 24th? 

A Right. And she did not voice any concern 
to me about the letter. As 1 said, 1 believe I read 
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the letter to her so it doesn’t really surprise me, 
that’s a fairly consistent line at the end of the 
letter. 

Q Have you used that line before in other 
letters? 

A Yes. 

Q What was the conversation you had with her 
on the following Sunday? 

A I don’t really recall. It might have been 
about — let me think. We had some discussion at 
some point about Mack McLarty’s transcript because we 
didn’t have that yet, and we talked about when we 
might get that. That may have been on the Sunday we 
had that conversation. 

Q When did you receive that transcript? 

A I’m not sure. Probably on the Sunday or 
the Monday. It was fairly soon after. 

Q Was that sent over to the White House as 
well? 

A I don’t recall. 

Q Were transcripts that weren’t available on 
the 23rd sent over to the White House later? 
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A There were only two that I know of. One 
would be Mack McLarty’s. The other was Gene Ludwig 
which we didn’t, on the 23rd, know was going to be 
taken. 

Q That was a deposition that occurred later? 

A Right. The transcripts, redacted 
transcripts, were provided to the White House 
sometime the following week, and all the transcripts 
were provided at that point so at that point the 
McLarty and Ludwig transcripts would have gone over. 

I don’t believe there were any redactions to those, 
so those would have been unredacted transcripts would 
have gone over at that point. They may have gone 
over before that. 

Q Have you ever learned that the transcripts 
were used in a way that would have violated the 
agreement that appears on the July 23rd letter? 

A No. 

Q Did you ever learn or ever hear that 
Mr. Cutler acknowledged that the transcripts were 
used to identify discrepancies in the recollections 
of Presidential aides before the Congressional 
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hearings? 

A I have seen that reported. I’ve never 
heard that from Mr. Cutler. 

Q Where have you seen that reported? 

A In that AP story that you have in front of 
you. 

Q I’ll show you a copy of the AP story. It’s 
not marked as an exhibit. Just for purposes of 
identification today, I have put an Ml in the bottom 
right-hand comer of the first page. It’s a 
three-page document, printout of an Associated Press 
story that came out May 5, 1995. The headline is 
"Confidential Whitewater Depositions used with 
Witnesses." It goes on for three pages. Take a 
moment to review it and let me know when you’ve had a 
chance to review it. 

(Witness reviewed the document.) 

MR. O’CALLAGHAN: Off the record for a 
second to allow counsel a chance to review the 
document. 

(Discussion off the record.) 

BY MR. O’CALLAGHAN: 
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Q Have you had a chance to review what I’ve 
shown you that’s marked as Ml? 

A Yes. 

Q Which is a May 5 AP story. Is this one of 
the news stories you reviewed in preparation for the 
deposition? 

A Yes, and I may have reviewed it before 
today. 

Q In this story, there are a few statements 
that are attributed to Mr. Cutler, and would you 
consider the agreement to have been violated if White 
House lawyers used the transcripts to confront White 
House officials about their recollections while 
preparing them for testimony? 

A I don’t actually think that’s what the 
story says. 

Q It says here also that the witnesses 
weren’t told what the source of the conflict was. 

A I don’t think it says while preparing for 
their testimony. 

Q Okay - 

A The quote is attributed to Mr. Cutler. 
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Q Let me just ask you as a general 
proposition. As a general proposition, if the 
transcripts had been used by the White House before 
the Congressional hearings in a manner such that they 
were used to -- information contained in them were 
used to confront witnesses about their recollection 
of certain events, would that have been a violation 
of the agreement that you entered into? 

A No. 

Q And why is that? 

A Ms. Sherburne was preparing Mr. Cutler’s 
testimony. Mr. Cutler’s testimony was to be 
reportive of his review. 

MR. O’CALLAGHAN: Off the record, please. 

(Discussion off the record.) 

BY MR. O’CALLAGHAN: 

Q Do you recall the question that was posed 
or would you like it read back or I could reformulate 
it again. 

A You asked me if — why don’t you 
reformulate it. Let’s start again. 

MR. O’CALLAGHAN: Counsel, please correct 
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me if I don’t do it properly. 

BY MR. O’CALLAGHAN: 

Q I believe the question that I asked you was 
whether if the White House had used the information 
that was contained in the transcripts to confront 
witnesses with their recollection of the events 
regarding the White House-Treasury contacts, whether 
that would have been a violation of the agreement 
that is memorialized in the July 23 letter. I think 
that stated it better than I did the first time. 

A Right. No. If Ms. Sherburne or the people 
who were assisting Mr. Cutler to prepare for his 
testimony, Ms. Sherburne, Ms. Cheston, had made 
that. You attributed it to the White House which I 
found a little confusing. But assuming that, as I 
think that’s what is said here, is that Mr. Cutler’s 
staff, which is a small group of people within the 
White House, used it to confront witnesses about 
discrepancies in what Mr. Cutler and his staff had or 
were learning in the course of their review, that 
would not be inconsistent because that was — 

Ms. Sherburne was preparing Mr. Cutler’s testimony. 
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They had, to the best of my recollection, 
talked to the people they were going to talk to. 

They may have had one or two, but my understanding is 
they had finished their review, our IG had finished 
his review, Mr. Cutler was going to testify on the 
27th, Ms. Sherburne was drafting his testimony. That 
testimony was going to be the report of his review. 

And she wanted to look at the transcripts to review 
those transcripts to see if there were any areas that 
they had not explored. If there were any 
discrepancies or something that they needed to ask 
further, to look at further. 

So as part of that transcript, that 
testimony preparation, I guess if the transcripts had 
raised questions, it would not be unexpected that 
they would go back to somebody for clarification. 

Q And if they had told them that they had 
heard other reports as a basis for the questioning? 

A I don’t really perceive that as a problem. 

It would be sort of almost assumed on the basis of 
them questioning that they had heard other reports 
but if they actually said we’ve heard other reports, 
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I don’t think that’s a problem. 

Q And I guess there’s a quote attributed to 
Mr. Cutler here which says "I think it was perfectly 
appropriate to say that this is your testimony to 
us. There is conflicting testimony. Are you sure 
that’s what you said?" Would that be an appropriate 
use of the information in the transcripts? 

A 1 believe so. The time frame is somewhat 
important but I believe it would have been 
appropriate almost at any time but certainly after a 
certain point before people testified, the White 
House had the transcripts, they were public. The 
trouble is this article doesn’t talk about time 
frames. It clearly — at some point these 
transcripts were public, and there really clearly 
would be no problem at that point. 

I don’t really — I think that would have 
been consistent with the agreement, as long as what 
they were doing was preparing Mr. Cutler’s testimony, 
and his testimony was the report. So to the extent 
that they are preparing his testimony and using the 
information they gained from the transcripts to plug 
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holes or fill gaps or whatever in his - sort of his 
own internal inquiry, that would be appropriate. 

Q How about if it was used to confront 
witnesses before they were to testify before 
Congress? 

A As part of the witness’s preparation? 

Q Yes. 

A No. 

Q That would have been a violation? 

A Because this says, "Shall be used solely 
for preparation of Mr. Cutler’s testimony," although 
as I said, at some point later, the transcripts were 
public. 

Q But if it was before they were public? 

A This says until we release the condition. 

The condition was imposed here because of our 
agreement with the Senate Banking Committee staff. 

That agreement expired by its terms on Monday, July 
25 or 26, somewhere around there. I don’t know 
whether — I do not know whether the agreement was -- 
whether that condition was specifically — whether we 
called the White House counsel and said you’re free 
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to do whatever you want with those transcripts, but 
that could have happened. 

Q Okay, thanks. I would like to show you a 
document Bates stamped 011803. 

MR. PORTNOY: Is this a new subject or same 

subject? 

MR. O’CALLAGHAN: Kind of the same subject 
possibly. This will be a quick one. 

BY MR. O’CALLAGHAN: 

Q It’s a handwritten note at the top of it, 
first line is reasonably difficult to read, which is 
a product of the duplication process somewhere along 
the way. Do you recognize the handwriting on that 
document? 

A Yes. 

Q Whose handwriting is that? 

A Jean Long, she’s a secretary in my office. 

Q Have you seen this document before? 

A Yes. 

Q When did you first see it? 

A October of 1994. 

Q What does this document refer to? 
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A Following the hearings, we had gotten some 
supplemental questions from the committee, I believe 
from Senator Bond. We were drafting answers to 
those. The Secretary and Mr. Knight were out of 
town. One of the answers required — potentially 
required discussion of whether the Secretary had 
actually spoken to Mr. Cutler about the transcripts. 

I needed some clarification on that. I asked — 

Q Who is this note directed to? 

A To me. I had asked Dennis to relay my 
questions to Ed. 

Q That’s Dennis Foreman? 

A Dennis Foreman. And this is Dennis’s 
response, which was relayed back to me through my 
secretary. 

Q Okay. The second sentence, I believe, and 
tell me if I’m wrong, reads "Ed has decided not to 
raise the Secretary’s anxiety level about the Cutler 
call, so no more hold." What does that refer to? 

A I think what it says is Ed decided not to 
raise that question with the Secretary and we should 
just go with the draft that we had, which was written 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


2943 


187 

in such a way as — does not call forth for that 
answer. 

Q So it was not to ask the Secretary about 
whether or not he had actually had a conversation 
with Cutler with regard to release of the 
transcripts? 

A During this process, I believe while I was 
waiting for Ed to get back, I had looked into that, 
at the hearing transcript testimony where the 
Secretary talked about that call, and had more 
information about it than I probably had had 
previously, so yeah, it was decided that this was 
sort of overcome by events essentially. 

Q I would like to show you one more document 
on this question, it’s 1 1155. It appears to be an 
E-mail; is that correct? 

A Yes. 

MS. STERGIS: Hold on a minute. 

MR. O’CALLAGHAN: Sure. 

(Pause.) 

BY MR. O’CALLAGHAN: 

Q Have you seen this document before? 
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A Yes, I wrote it. 

Q And just for the record it’s an E-mail from 
Steve McHale to Foreman, D., date of 10-4-94, 

’’question for Ed.” Does this E-mail deal with the 
same subject that we just discussed? 

A Yes. This 11803 is a response to 11155. 

Q So the E-mail came before the note; is that 
correct? 

A Yes. 

Q It says here "I think Ed raised the issue 
with the Secretary on his own.” What does that refer 
to? 

A Even then we were trying to reconstruct the 
chronology, and at that time that was my best 
recollection of whether the Secretary — it was 
unclear to me whether the Secretary had had that 
conversation with Mr. Cutler. As I said, in looking 
at the testimony at the hearing, it appeared that he 
testified that he had had such a conversation. I 
knew I had received the call from Ms. Sherburne in 
trying to answer Senator Bond’s questions. I was 
just trying to clarify the chronology of what 
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happened when a little bit, and that’s what this is 
about. 

At the time I guess my recollection was 
that Ed had raised the issue with the Secretary 
rather than Mr. Cutler talking to the Secretary. 

Q Why don’t we take a quick break here and I 
only have two or three more questions and then I’ll 
give you the floor. 

MR. PORTNOY: Great. 

MR. O’CALLAGHAN: Maybe one question. 

(Recess.) 

BY MR. O’CALLAGHAN: 

Q Back on the record. 

With respect to the subject we were just 
discussing, whether or not Secretary Bentsen had 
spoken directly with Mr. Cutler with regard to 
request of the transcripts, I want to show you a 
document Bates stamped — very difficult to read - I 
think it’s 016687, it’s a one-page document, looks 
like it’s copied from a spiral notebook. Do you 
recognize the writing? 

MS. STERGIS: Hold on just a second, 

190 

please. 

MR. O’CALLAGHAN: Sure. 

(Pause.) 

BY MR. O’CALLAGHAN: 

Q Do you recognize the writing on the 
document? 

A Yes. 

Q Whose writing is it? 

A Ken Schmalzbach’s. 

Q It says, and correct me if I’m wrong, looks 
like it says "for telecon, ESK, 10-24." And then it 
says "does LB think LC asked him for transcripts?" 

Did you participate in a telephone conversation on 
October 24 regarding whether or not Mr. Cutler and 
Mr. Bentsen had talked about the transcripts? 

A Not that I recall. 

Q Do you know if Mr. Schmalzbach was involved 
in that conversation? 

A Not that I recall. 

Q Does looking at this document refresh your 
recollection as to whether a conversation took place 
on that subject? 
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1 A We had answered the Bond questions on 

2 October 21. I have no idea what this is about. 

3 Q Okay, thanks. Mr. McHale, how often do you 

4 typically use your E-mail during the course of a 

5 week? 

6 A 100, 150 times. 

7 Q How about during the time period March 

8 through August 5 94? 

9 A Probably less, actually. The Treasury is 

10 becoming more and more automated. More and more 

1 1 people are coming on to our LAN. The old EIS system, 

12 which that was off of, was kind of clunky to use, 

13 maybe 30 to 40, although in that time frame, maybe 

14 even less because I was primarily working on matters 

15 related to the hearings, et cetera. So I wouldn’t 

16 have been communicating generally with my clients or 

17 with the kinds of people I communicated with on 

18 E-mail, and we were having meetings with Ken and Bob 

19 and Ed on a fairly frequent basis, so I would expect 

20 probably considerably less in that period. 

21 Q Did you — during the time period, the time 

22 period March through August ’94, did you have E-mail 
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1 communications with Ms. Kemer? 

2 A Not that I recall. 

3 Q Did she ever send you E-mails? 

4 A Possibly. I may have sent her an E-mail, 

5 she might have sent me an E-mail, but I don’t recall. 

6 Q What was your primarily method of 

7 communication with Ms. Kemer? 

8 A Telephone or foot. Her office is upstairs. 

9 Q How about E-mails concerning the White 

10 House-Treasury contacts during that time period? 

1 1 A With who? 

12 Q With anyone? 

13 MS. STERGIS: I’m sorry, what is the 

14 question? 

15 BY MR. O’CALLAGHAN: 

16 Q How many E-mail communications? 

17 A I tried to answer that. In this time 

18 frame, really the only people who were working on 

19 this issue within the general counsel’s office were 

20 primarily Bob McNamara, Ken Schmalzbach, Ed Knight 

21 and myself. We met on that several times a day so I 

22 doubt that I had very many E-mail on this subject. 
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Q Do you know if there are any E-mails that 
you sent during the time period on this subject that 
were unable to be retrieved in the document 
production? 

A I don’t recall any. I don’t recall any. 

That were unable to be retrieved? I don’t recall 
any. I don’t recall any specific E-mails so I’m 
having trouble recalling. It’s hard for me to recall 
an E-mail that I don’t recall, whether it was 
retrieved. This one was retrieved, the one you just 
showed me a minute ago. 

Q Do you know if there were any other E-mails 
retrieved with regard to this issue? 

A Which issue? That issue (indicating)? 

Q The general issues that we’re dealing with 
today with regard to — 

MS. STERGIS: At what time? 

MR. O’CALLAGHAN: Excuse me? I’m sorry, if 
you want to clarify. 

MS. STERGIS: Retrieved at what time? 

BY MR. O’CALLAGHAN: 

Q That you retrieved in — I guess at any 
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time in hard copy. 

A We had several document requests about the 
matters that are the subject in part of this inquiry, 
not all of them from the Congress. In responding to 
each of those document requests, not only did I 
search the files in my office, I searched my computer 
hard drive and I searched my EIS account, to the 
extent that I had access. EIS account to some extent 
dumps E-mails off after a while. 

Q What is EIS? 

A Executive information system. It’s the old 
E-mail system as opposed to the WordPerfect office 
system we have now. We have both parallel. I 
searched the WordPerfect office system, I searched 
EIS, whatever computer files I had access to from my 
office. I searched my files. Whatever I found that 
was responsive was turned over to the attorneys who 
were responsible for making whatever productions were 
being made. 

Q And do you recall how many E-mails that you 
pulled regarding this subject? 

A No, I do not. I do not. 
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1 Q Mr. McHale, did you ever hear reports that 

2 transcripts related to the depositions taken by the 

3 two IG offices were sent over by either the Treasury 

4 IG’s office or anyone in a piecemeal fashion over the 

5 course of the time that they were being produced? 

6 MR. PORTNOY: Sent over to where? 

7 BY MR. O’CALLAGHAN: 

8 Q To the White House, I’m sorry. 

9 A Well, yes. They were given to individual 

10 witnesses at the White House starting July 18 by the 

1 1 Treasury IGs. 

12 Q And other than to specific witnesses, and 

13 other than the delivery that was made by your office, 

14 are you aware of any other deliveries to the White 

15 House of transcripts? 

16 A I believe there was a delivery to the White 

17 House of the redacted transcripts on about July 30 

18 and it is possible, although I’m not certain, that 

19 the McLarty and Ludwig transcripts were delivered. I 

20 know I agreed to do that when they were done but I 

21 don’t actually recall doing that. 

22 Q Are you aware of any delivery of unredacted 

196 

1 transcripts other than the ones we’ve discussed? 

2 A Other than the July 23 one? 

3 Q Correct. 

4 A No. I’m sorry, the transcripts that the 

5 IGs delivered to the White House during the week of 

6 July 18 to the individual witnesses were not 

7 redacted. 

8 MR. O’CALLAGHAN: No further questions at 

9 this time. 

10 EXAMINATION 

1 1 BY MR. PORTNOY: 

12 Q Good afternoon, Mr. McHale. My name is Jim 

13 Portnoy, counsel for the Democratic staff on the 

14 special committee and I have a few questions and 

15 follow-ups as well. 

16 A Sure. 

17 Q Outside the context of the investigation 

18 that was conducted by the Inspector General’s office 

19 into White House and Treasury contacts, do you 

20 routinely interact with the Inspector General’s 

21 office? 

22 A Yes. 
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Q Could you provide some details, please, 
about the nature of your interaction? 

A Yes. It’s a number of different ways. The 
IG conducts investigations into activities of the 
Department of the Treasury. Some of those are at the 
request of departmental officials, some of those are 
initiated by the IG. Those investigations at times 
require legal opinions on issues that arise on areas 
that might be within our area of responsibility, the 
IG counsel would ask for that kind of assistance. 

Where there’s an investigation or an audit 
that’s been requested by management, we will 
sometimes talk to the IG on behalf of the Assistant 
Secretary or others about the kinds of things we 
would like investigated or audited and may work with 
them on looking at reports. We support the IG’s 
office. The IG’s lawyer staff is quite small. We 
have more experience on EEO or MSPB cases, we will 
sometimes backstop them on that. I will have one of 
my lawyers represent them at the hearings. That kind 
of interaction. 

Q Let’s focus on investigations. Would it be 
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normal for your office to be kept apprised of 
investigations during their conduct? 

A It has occurred. I have no idea how many 
investigations the IG does and most of them involve 
the Bureaus. We have consulted with them about the 
conduct of investigations involving — I have two 
sets of clients really, two sort of ways of looking 
at my clients. One is a sort of departmental level, 
assistant secretary management clients, the others 
are some people at a bureau level from headquarters 
at Department of Treasury, the 1400 people that work 
there. 

When the IG is investigating activities 
within DO, we have at times been consulted or advised 
of the state of those investigations, particularly 
where those investigations or reviews have been 
requested by my clients. 

Q So you wouldn’t describe it as unusual that 
you would know something about the conduct of an 
investigation while it was ongoing? 

A No, no. Certainly don’t know about all of 
them but I know about some of them. 
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1 Q Would you be more likely to know about high 

2 profile investigations? 

3 A I’m not sure what you mean by "high 

4 profile." I would be more likely to know about an 

5 investigation that was requested by one of my clients 

6 than one that the IG had initiated on their own. 

7 Q Would you be more likely to know about an 

8 investigation that consumes a substantial portion of 

9 the IG’s resources? 

10 A I would know that the investigation was 

1 1 going on, probably because that’s the kind of 

12 situation where we might be backstopping the IG 

13 counsel on other matters; more likely to be 

14 backstopping the IG counsel on other matters. 

15 Q Would you consider your knowledge of the 

16 IG’s investigation into White House-Treasury contacts 

17 to have been routine? 

18 A It was not unusual. Most Treasury IG 

19 investigations we have nothing to do with because 

20 they don’t involve us, but I wouldn’t think that our 

21 knowledge of this one was particularly unprecedented. 

22 Q Did you have a greater involvement in this 
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1 investigation than you do in the usual investigations 

2 in which you’re involved? I appreciate that there 

3 are two categories, there are investigations in which 

4 you have no involvement and investigations in which 

5 you have some involvement. I would like you to 

6 compare this. 

7 A I would have to say that we had more 

8 involvement in this one, probably because it was one 

9 that was specifically requested by the Secretary and 

10 at the end of the day, we were responsible for 

1 1 advising the Secretary about what he should do about 

12 it. So this was really something that we had a very 

13 high level of interest in, because we were going to 

14 have to rely on this investigation for our advice to 

15 the Secretary. 

16 Q Did you ever meet or speak with any of the 

17 front-line investigators during the course of this 

18 investigation? 

19 A No, I spoke to Ms. Kemer. And when I say 

20 that, I say that because I think she may have been 

21 involved in some of the interviews and so I’m not 

22 sure how you define front-line investigators, but I 
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spoke with Ms. Kemer. 

Q You don’t know if Ms. Kemer conducted any 
interviews? 

A No, I do not. In fact, actually as I think 
about it a bit more, I don’t believe her name was on 
any of the transcripts. 

Q When you have contact with the Inspector 
General’s office, is that contact normally conducted 
through the counsel to the Inspector General? 

A Yes. 

Q And did you have any contact with anyone in 
the Inspector General’s office other than Mr. Cesca 
or Ms. Kemer in this investigation? 

A I believe somebody in the investigative 
staff came by to pick up a set of documents, but 
aside from that, no. 

Q Would those have been Treasury Department 
documents that were pertinent to the investigation? 

A Yes, yeah, these were documents that we had 
gathered in response to various document requests 
from various groups of people, including the IG. 

Q So this was not a contact that you 
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initiated? 

A Oh, it might have been me saying the 
documents are ready, but no. 

Q But the subject of your interaction was one 
raised by the Inspector General? 

A Yes, yes. 

Q Or the Inspector General’s office? 

A Right, right, right. I would normally 
communicate with the Inspector General through the 
Inspector General’s counsel, sometimes with the 
Inspector General himself or herself. 

Q Were you involved in compiling documents 
for the Inspector General? 

A Yes. 

Q Were you involved in assisting in the 
scheduling of witnesses? 

A I think the only one I was involved in was 
the Secretary. Most of those interviews occurred 
while I was out of the country. 

Q Was your office involved in the scheduling 
of witnesses? 

A 1 believe so. I believe so with some of 
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them. I’m not entirely sure. I think Ken had some 
involvement in that, just making sure that people 
were able to be in touch. This was a bit of a 
vacation period as well, and I think Ken did some 
there. 

Q Would it be fair to say that your office 
helped coordinate the scheduling of witnesses? 

A That might be an overstatement. Assisted, 
perhaps, in getting people in touch with each other. 

MR. O’CALLAGHAN: Jim, just for clarity, is 
it all witnesses or just witnesses in the Department 
of Treasury? 

THE WITNESS: That would be limited to the 
Department of Treasury, yes, Treasury employees. 

BY MR. PORTNOY: 

Q I believe you said Mr. Schmalzbach played a 
role in putting witnesses together? 

A I believe so. That was my understanding 
from what he was telling me while I was in Ireland, 
that he had assisted in getting them together with 
witnesses and witnesses’ counsel. We had private — 
many of the witnesses had private counsel. We had 
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had contact with the private counsel and I think he 
arranged to make sure that the private counsel and 
the IG investigators got together. 

Q Would the process of putting together 
witnesses, private counsel and the Inspector General 
have permitted Mr. Schmalzbach to develop the 
information to create for himself a list of probable 
witnesses? 

A No, I suspect any of us could have done 
that, but I don’t think that that particular process 
would have done that. 

Q Could you have created ~ 

A The Treasury witnesses? 

Q Allow me to finish my question, sir. 

A Sorry. 

Q Could you have created from your own 
knowledge a list of Treasury witnesses? 

A Yes. 

Q Could Mr. Schmalzbach have done so? 

A I would expect so. 

Q So you wouldn’t have needed to confer with 
the Inspector General’s office in order to compile 
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such a list? 

A No. 

Q So if a list existed in some form in the 
Office of General Counsel, it wouldn’t necessarily 
have originated outside your office? 

A No. 

Q You’re not aware of any such list, though, 
are you, sir? 

A No. 

Q You testified that your contact with the 
Inspector General’s office was primarily through 
Ms. Kemer? 

A Yes. 

Q Was this a regular part of her job? 

A Yes. 

Q Did you have similar kinds of interaction 
in other matters? 

A Yes. 

Q So this wasn’t unique to the White House 
Treasury investigation? 

A By no means. 

Q Was it particularly different from any 
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other investigation? 

A I guess you could say in terms of degree. 

It is rare that the Secretary himself specifically 
requests an investigation and rare that the Secretary 
is going to be the decisionmaker and extremely rare 
that I am going to be one of the three lawyers giving 
the advice to the Secretary. Normally that would be 
being done by the general counsel and deputy general 
counsel. 

Therefore, this investigation, because it 
was really the factual record on which we were going 
to be relying, both to advise the Secretary about 
what to do with the deputy general counsel and the 
general counsel, and to prepare him - I’m sorry, the 
Deputy Secretary and the general counsel, and to 
prepare him for his testimony, that investigation was 
obviously an important one to me, so yes, the 
interaction was a little higher degree, I would say. 

Q Would you say the pressure was ratcheted up 
by the Secretary’s involvement? 

A Yes, the pressure was ratcheted up on us, I 
would say. Normally that interaction would be with 
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the general counsel and deputy general counsel. It 
is extremely unusual that they would be essentially 
sidelined in a process like that, and that we would 
be involved in that level of discussion directly. 

Q So you felt strongly that the investigation 
needed to be accurate? 

A Yes. 

Q Complete? 

A Yes. 

Q Thorough? 

A Yes. 

Q In your estimation, was the investigation 
accurate? 

A If they had accepted all of my edits, yes. 

(Laughter.) 

Q Would you say that it was thorough? 

A It appeared to be fairly thorough. Every 
lawyer would have asked questions differently than 
the IG investigators did, but it appeared to be 
thorough. 

MR. PORTNOY: Excuse me one second. 

MR. O’CALLAGHAN: Off the record. 
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(Discussion off the record.) 

BY MR. PORTNOY: 

Q I believe you testified earlier that your 
role as a liaison to the Inspector General’s office 
in this investigation was part of a broader role with 
respect to the whole issue of White House Treasury 
contacts? 

A Yes. 

Q And that you were responsible in part for 
preparing the Secretary’s Congressional testimony? 

A That’s right. 

Q And you were responsible for advising the 
Secretary with respect to the kinds of personnel 
decisions that he might have to make as a consequence 
of the investigation? 

A That’s right. 

Q Were there any other facets of your 
involvement? 

A Well, I was responsible for overseeing the 
document productions in response to the Independent 
Counsel investigation and in assembling documents for 
response to the House and Senate Banking Committee’s 
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requests and I participated in the preparation of 
Dennis Foreman and Ben Nye. 

Q A substantial portion of your time during 
the period from March to August was spent involved in 
this matter? 

A Yeah. It was a little episodic, but 
certainly in early March it was very — a lot of time 
and a little bit in — increasing from May on as we 
went through the process, until in June it was very 
much full-time, more than full-time, and in July it 
was around the clock until after the hearings. 

Q During the course of your involvement in 
this investigation, you interacted with a number of 
high-ranking department officials? 

A Yes. 

Q Mr. Schmalzbach? 

A Yes. 

Q Mr. Knight? 

A Mr. Knight, the Secretary. 

Q Did any of those ranking department 

officials ever ask you to try and direct the conduct 

of the investigation? 
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A No. 

Q Did any of those ranking department 

officials ever suggest to you that you should try to 
limit the scope of the investigation? 

A No, just the opposite. The Secretary had 
made clear through Mr. Knight and in his public 
statements that he hoped for a thorough, complete 
investigation and by his direction to us, that we not 
do any of the kind of normal factual development that 
lawyers do, actually I guess went farther in terms of 
making sure we didn’t interfere with anything than 
would be normal. 

Q Did anybody ever suggest to you what the 
results of the investigation ought to be? 

A No. We didn’t know what the results of the 
investigation were going to be or what IG’s opinion 
was. The IG investigation is essentially a factual 
statement, doesn’t really have results, just has, 
these are the facts. The only real analysis and 
conclusions are in the OGE document, and we — not 
only did we not suggest to OGE, there was certainly 
no way we could suggest to OGE what their conclusions 
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1 would be and we didn’t know what they would be until 

2 we got the document on July 30 or 29 or whenever it 

3 was. 

4 Q I believe you testified that the purpose of 

5 the investigation, as you understood it, was at least 

6 in large part to permit Secretary Bentsen to analyze 

7 the conduct of his subordinates and to make personnel 

8 decisions? 

9 A That’s right. 

10 Q Are you aware of any other purpose? 

11 A I mean, we knew at that point that there 

12 was going to be testimony and certainly we knew that 

13 almost from the outset that there were going to be 

14 Congressional hearings on this, and the Secretary — 

1 5 we certainly hoped that the IG report and the OGE 

16 report would be useful to us in the preparation for 

17 those hearings since we weren’t going to be able to 

18 do anything else on our own. 

19 Q But you never heard anyone suggest that the 

20 results of the — or findings of the investigation 

21 could be used to homogenize testimony, for example? 

22 A Oh, no, huh-uh. 
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1 Q Or to mislead the Congress in any way? 

2 A No. People had been under oath at least 

3 three times by the time we ever saw the transcripts. 

4 It would have been a bit late. 

5 Q You indicated that there’s been a long 

6 series of discussions in your office regarding the 

7 relationship of the Office of General Counsel and the 

8 Inspector General’s office and in particular — 

9 A Yes. 

10 Q the role of the counsel to the Inspector 

1 1 General? 

12 A Uh-huh, yes. 

13 Q This has been an ongoing concern? 

14 A Yeah. It’s an ongoing issue within the IG 

15 community generally. 

16 Q You’ve been at the Treasury Department for 

17 about five years? 

18 A Just over. Time flies. 

19 Q During your time at the Treasury 

20 Department, have you ever encountered a situation 

21 where you had reason to question the performance of 

22 the counsel to the Inspector General? 
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Q Have you ever had reason to believe that 
the counsel to the Inspector General - 

A I take that back. I had a concern about 
the performance of a former Inspector General counsel 
involving a matter I was in, I didn’t think her 
advice was appropriate. 

Q Have you ever had reason to question the 
performance of Ms. Kemer? 

A No. 

Q Does Ms. Kemer have any clients in the 
Treasury Department other than the Inspector General 
or did she when she functioned as counselor? 

A The Inspector General and the Inspector 
General’s staff in the Office of Inspector General. 

Q Did you ever have any reason to believe 
that Ms. Kemer exhibited any divided loyalties with 
respect to her obligations to the Inspector General? 

A No. 

Q Did you ever have any reason to believe 
that she considered herself to have any client other 
than the Inspector General? 
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A No. 

Q What was the process by which Ms. Kemer 
received a performance rating? 

A My understanding of that is that the deputy 
general counsel actually does the rating for the 
Inspector General counsel, but talks to the Inspector 
General — and maybe other members of the Inspector 
General’s staff, but talks to the Inspector General 
in the process of preparing that. 

In this particular instance, though, that 
agreement that we talked about earlier, the June 27, 

I think it was, agreement actually modifies that 
somewhat. 

Q In your time at the Treasury Department, 
have you ever been aware of a performance evaluation 
for a counsel to the Inspector General being affected 
either positively or negatively for improper reasons? 

A No, the only input I know of is the input 
by the Inspector General. Aside from that, no. 

Q Let me ask it a slightly more direct way. 

Are you aware of any instance in which anyone has 
tried to influence the job performance of a counsel 
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1 to the Inspector General by using their performance 

2 appraisal as a wedge? 

3 A No. 

4 Q Do you have any reason to believe that 

5 anyone ever indicated to Ms. Kemer that her 

6 performance appraisal would be affected by the degree 

7 of independence she demonstrated in connection with 

8 this investigation? 

9 A No, Ms. Kemer obviously raised the issue 

10 of that agreement with the general counsel. And 

1 1 you’ll have to ask her what led up to her doing that, 

12 but I’m not aware of any reason. 

13 Q You referred earlier to, I believe this is 

14 a quote, an informal agreement between your office 

15 and the Senate Banking Committee? 

16 A Between I believe it was Ed Knight and Bob 

17 McNamara and the Senate Banking Committee. Ed, at 

18 the time, was not in the general counsel’s office. 

19 Q Between the Treasury Department and the 

20 Senate Banking Committee? 

21 A Yes, right, uh-huh. 

22 Q And I believe you characterized that 
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1 agreement as stating that the Treasury Department 

2 would not give deposition transcripts to witnesses 

3 prior to those witnesses testifying before the 

4 committee or — 

5 A No. My understanding of the agreement was 

6 that Treasury would not give access to records from 

7 other Treasury employees’ offices. We collected 

8 records from Jean Hanson’s office, Roger Altman’s 

9 office, et cetera, that we would not give records 

10 collected from those offices or other information or 

1 1 allow witnesses essentially to talk to each other 

12 about their testimony until the Senate Banking 

13 Committee staff had completed their depositions. I 

14 was subsequently told that they had completed their 

15 depositions of everybody but Secretary Bentsen. 

16 Secretary Bentsen, I think, was deposed around the 

17 24th or 25th of July. 

18 Q Do you recall when that arrangement might 

19 have been entered into? 

20 A I believe in June, maybe July, but probably 

21 June. 

22 Q You testified that it was Mr. Knight and 
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Mr. McNamara? 

A To the best of my recollection, it would be 
Mr. Knight and Mr. McNamara or possibly just 
Mr. McNamara in consultation with us, with 
Mr. Knight, but I believe Mr. McNamara actually 
talked to the staff. 

Q Were you consulted? 

A As I said, Mr. Knight, Mr. McNamara, 

Mr. Schmalzbach and I met frequently and we would 
discuss all pending issues that were coming up in the 
course of this preparation. So I would have 
participated in some discussion of that, almost 
certainly, assuming that I was not in Ireland at the 
time, but I did not participate in the discussions 
with the Senate staff. 

Q To your knowledge, was there any agreement 
limiting the use of either witness statements or 
other materials to prepare other v/itnesses? 

A Not specifically. We took this as an 
extension, essentially that when the IG transcripts 
came over, we took that as essentially — the same 
agreement would apply to it. That’s why we put the 
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condition in my letter to Ms. Sherburne. That’s why 
I put that condition in my letter to Ms. Sherburne. 

The agreement was really that we would not show 
information or allow witnesses to talk to each 
other. It wasn’t really that we couldn’t sort of in 
a more general way use our knowledge as part of the 
preparation of witnesses. 

Q Does your job generally entail the 
preparation of departmental witnesses for 
Congressional testimony? 

A Yes. 

Q How do you usually perform that duty? 

A It very much depends on what is the subject 
of the hearing, but I would characterize this 
hearing, this kind of a hearing, as more of a 
fact-based sort of hearing as opposed to a 
legislative development kind of a hearing. 

But what you do is it’s very — my 
background is as a civil litigator. I prepare 
witnesses for trial. I use those same skills in 
preparing witnesses to testify before Congress, try 
to find out the fact, talk to the witnesses, talk to 
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the potential witnesses, try to develop a full 
picture of the facts, talk over with the witnesses 
their recollection of the facts and try to come up 
with anticipated questions and sort of do a moot 
court or something with the witness, just the sort of 
normal way you would prepare a witness for a civil 
trial. 

Q So you would try to anticipate questions 
that might arise? 

A Sure. 

Q And would you try to direct a witness 
towards sources of information where they have gaps 
in their knowledge? 

A Generally, yes. Often in Congressional 
hearings, you have a limited number of witnesses and 
you’re trying to cover a fairly wide range of facts, 
and where in a civil case you would have each witness 
come on and testify about their specific knowledge of 
the facts, in a Congressional investigation you might 
well want a witness to testify beyond their immediate 
knowledge. 

Q If there were prior sworn testimony, would 

220 

you normally use that testimony to prepare a witness? 

A Most definitely. 

Q So there wouldn’t be anything unusual in 
your judgment about the use of prior sworn testimony 
to prepare a witness for Congressional testimony? 

A I think it would be malpractice not to do 
that. 

Q Did you view it as part of your obligation 
in preparing Secretary Bentsen for his testimony to 
make use of the transcripts of the Inspector 
General’s investigation? 

A Yes. 

Q And whatever other factual sources you 
could get your hands on? 

A Whatever else I could find out, right. 

Q Would that have been your normal practice? 

A Yes. 

Q With the exception of the limitation on 
personal factfinding, was there anything abnormal 
about your preparation process in this instance? 

A That made the process somewhat abnormal. 

It’s hard to describe the process as normal when we 
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weren’t allowed to do our own sort of individual 
factfinding and had to rely on others to do the 
factfinding and development. Obviously, we always 
rely on other sources of information, but generally 
you like to be a little more hands-on with the 
factual development than we were able to be in this 
process. 

Q Did you use the deposition transcripts for 
any purpose other than to prepare Secretary Bentsen? 

A Yes, as part of our preparation to advise 
Secretary Bentsen on -- remember, we didn’t know what 
the OGE results were going to be. We had to be 
prepared for all sorts of things that could 
potentially have happened when the OGE issued its 
report. So we had to have a very good grasp of the 
facts before going into advise the Secretary on what 
to do and whether he should in fact accept the OGE 
findings, depending upon what they were. 

Also we used it to prepare Dennis Foreman 
and Ben Nye. 

Q Other than preparing witnesses for their 

hearings and preparing to advise the Secretary with 
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respect to personnel actions, did you use the 
transcripts for any other purpose? 

A 1 can’t think of any other purpose at the 
moment. 

Q Did you use the draft report by the 
Inspectors General to help prepare Secretary Bentsen 
and the other witnesses? 

A Only to a limited extent. We relied more 
on the transcript summaries that my own team of 
lawyers had done during the week of July 18 and the 
transcripts themselves, but I mean the summary helped 
us. It was a chronology, basically. It was somewhat 
useful in pointing us to it, but because of the 
transcript summaries that we had done, we were — by 
the date on which we got the draft report, we were 
that much farther along in our knowledge. The draft 
report just sort of helped to supplement that and 
draw things together. 

Q Did you also use the draft report to assist 
in your preparation to advise the Secretary with 
respect to personnel decisions? 

A To the same extent, yes. 
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1 Q With the exception of the provision of the 

2 deposition transcripts to Ms. Sherburne on the 23rd 

3 of July, did you ever provide the transcripts or show 

4 the transcripts to anyone outside the Treasury 

5 Department, also with the exception of private 

6 counsel for witnesses? 

7 A On or after July 3 1 they were made public, 

8 but before that, no. 

9 Q Prior to their being made public? 

10 A Prior to that, no, not that I recall. 

1 1 Q Prior to the report being made public, did 

12 you ever show the draft report to anyone outside the 

13 Treasury Department, with the exception of - well, I 

14 don’t believe you did show it to the White House. 

15 A No, I don’t believe so. I don’t think we 

16 did show it to anyone. 

17 Q Did you ever actually show the deposition 

18 transcripts to potential Congressional witnesses? 

19 A No, the witnesses themselves, I don’t think 

20 so. 

21 Q Did you ever show the draft report to 

22 potential deposition witnesses? 
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1 A Sorry, potential deposition witnesses? 

2 Q I’m sorry, potential Congressional 

3 witnesses. 

4 A I believe we gave a copy of the draft 

5 report or the final report, and I’m not sure which, 

6 to the Secretary at some point. 

7 Q Other than the Secretary, did you show the 

8 draft report to any potential witness? 

9 A I don’t believe so. After it was final, 

10 Dennis Foreman may have been given a copy of it, 

1 1 before his testimony. 

12 Q I’m referring to the time period prior to 

13 the public release of the report. 

14 A Right. I don’t believe so. 

1 5 Q But you did use the knowledge that you 

16 gained from the transcripts and the draft report in 

17 preparing the witnesses? 

18 A Primarily from the transcripts. The draft 

19 reports are fairly cold, flat statement of facts. We 

20 had already, to some extent, worked through that. 

21 Q You took a vacation from the 1st of July to 

22 the 16th, was it? 
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A 16th of July. A miracle. It was a family 
reunion in Ireland which it was long planned and I 
did not think I was going to be able to go, but I was 
in the end. 

Q Did you speak with anyone in the office 
other than Mr. Schmalzbach during that period? 

A I think I only talked to Mr. Schmalzbach. 

My secretary, whoever answered the phone, but I think 
I only talked to Mr. Schmalzbach. I may have talked 
to my staff about ongoing issues when I called. I 
have a vague recollection that I did, not related to 
this, but other matters, but I think only 
Mr. Schmalzbach. 

Q With relation to the investigation of 
Treasury White House contact, did you speak with 
anyone other than Mr. Schmalzbach? 

A I don’t believe so. I don’t recall doing 
so. 

Q After your return, not long after your 
return, you received a first a copy of the draft 
report? 

A No. We received a copy of the draft report 
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on — I returned on the 16th and received a copy of 
the draft report on the 22nd. 

Q And before that you received copies of some 
of the deposition transcripts? 

A Yes, beginning on about July 18. 

Q And then on the 22nd you received a copy of 
the draft report? 

A Right. 

Q And ~ 

A The draft IG report. 

Q Right. And you or your staff then began 
comparing the two documents or the transcripts to the 
draft report in some fashion? 

A I think what we did was we had prepared 
summaries of the transcripts, and I think we compared 
the summaries to the report and then where there were 
apparent discrepancies, went back and looked at the 
transcripts. 

Q And you suggested corrections to 
Ms. Kemer? 

A Yes. 

Q What was the basis for your suggesting a 
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1 correction? 

2 A We were relying on this report. We knew 

3 the Office of Government Ethics would be relying on 

4 this report, we knew the Secretary would be relying 

5 on this report to decide what, if any, action to take 

6 with respect to the continued tenure of the general 

7 counsel and the Deputy Secretary. It was critically 

8 important that that report be complete and accurate, 

9 and we believed that we could ~ having reviewed all 

10 the transcripts in the preceding week and summarizing 

1 1 them — we believed that we could help in that 

12 process. 

13 Q And what were the criteria that you used 

14 for identifying an area that might need correction? 

15 A Well, actually, any error that sort of came 

1 6 off the page at us, and there were a few where there 

17 were just — you’ve got the memo there, but there 

18 were a few that appeared to be just flat errors of 

19 reading of transcripts, et cetera, and things where 

20 we felt they needed to be developed somewhat more. I 

21 could probably be more specific if I had the 

22 document. 
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1 Q Was there any effort to affect the tone of 

2 the report? 

3 A No, not really. Actually the only thing 

4 that I recall doing in particular with regard to that 

5 is Peter and David came back with a fairly long list 

6 of typographical errors, et cetera, in the report, 

7 many of which were fairly minor. And I think I took 

8 some of them off the list, thinking that ~ I mean, 

9 the IG had been working hard on this report and we 

10 didn’t want to insult them too much in terms of you 

1 1 got the punctuation marks wrong. So I guess in terms 

12 of tone, we let some of those errors go through, but 

13 no, we weren’t trying to affect the tone. 

14 Q I don’t mean language choices. 

15 A Right. 

16 Q I mean to the extent that the report 

1 7 suggested that anybody acted properly or improperly, 

1 8 were your suggested changes in any way intended to 

19 alter or affect that kind of tone? 

20 A No, they really couldn’t be. The report is 

21 not that kind of report. It purports to be a factual 

22 recitation, a fairly flat one without conclusions. 
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In fact, 1 think if I recall, it’s been a while since 
I read the report, but if I recall they report 
inconsistencies of testimony without drawing 
conclusions as to credibility. Basically, these are 
the facts. Someone else is going to figure out what 
these facts mean. 

Q So there was no attempt to cast blame on 
any particular individual? 

A No. 

Q And there was no attempt to protect any 
particular individual? 

A No. 

Q You indicated that it was not unusual for 
your office to review draft Inspector General 
reports, or at least that you had done so in the 
past? 

A We had done so in the past, I believe, 
yes. There’s an investigation I recall which was 
requested by one of the deputy assistant secretaries 
in management where we reviewed a draft of a report. 

Q Do you recall why you did so in the 
previous instance? 

230 

A The allegations that were brought to the 
Inspector General had to do with employee 
misconduct. We had expressed concern about that 
particular issue. It was a somewhat messy personnel 
case involving a GS-13. And I don’t remember whether 
we asked to review the report or what, but I believe 
we saw a draft of the report and commented on it. 

Q Were your comments of the same nature as 
your comments in this case? 

A My recollection is that the comments there 
were asking them to go back and pursue the 
investigation in a couple of areas a bit more. To 
the best of my recollection, they may have been like 
this as well, but I believe there may have been some 
questions not asked that we thought should be asked. 

Q Would it be fair to describe your comments 
in the prior case as more substantive than your 
comments in this case? 

A Yeah, I guess. 

Q Can you recall any other draft IG reports? 

A That’s the one that comes to mine. I think 
we have looked at others. I’m fairly certain we 
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have. That’s the only specific example that I can 
think of. 

Q But it wasn’t unique for your office to 
look at the draft IG report with respect to the 
Treasury White House contacts? 

A No. We almost always looked at draft audit 
reports that involve our clients or involve our 
organizations. And in some ways, this kind of 
investigation where there’s no criminal aspect here, 
because the criminal aspect is being handled 
somewhere else. And this is being done for the 
Secretary for a specific purpose, actually being done 
for an outside organization, in some ways was almost 
like an audit as much as it was an investigation. It 
was kind of both. 

Q Audit reports are also produced by the 
Inspector General? 

A Yes. They deal with management problems or 
management issues. 

Q And you commonly review those before they 
are finalized? 

A Yes, yes. There’s actually a process by 

232 

which you review them and make — well, they’re 
usually reviewed by the office that happens to be 
responsible for the program is where they’re 
reviewed. That office often asks the general 
counsel’s office to look at it, too, and there is 
generally a letter or comments back on the report 
that is sent to the IG. 

There’s an attempt to resolve differences 
with the IG’s office, and then in the end there is a 
formal letter that is attached by the office that 
requested or that was being reviewed in responding to 
the report, all of which becomes part of the IG’s 
report. It’s a more formal process than really what 
we’re talking about here. 

Q With respect to the investigation into 
White House Treasury contacts, to your knowledge, did 
anybody put any pressure on either Ms. Kemer or 
anyone else in the Inspector General’s office to 
adopt your suggestions? 

A No, they didn’t. They didn’t adopt many of 
them and no pressure was put on them. 

Q I believe you testified that, to your 
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knowledge, Mr. Schmalzbach did not have any 
substantive discussions with Ms. Kemer about the 
subject matter of the investigation prior to receipt 
of the draft report? 

A Not to my knowledge. 

Q To your knowledge, did anybody in the 
Office of General Counsel have any substantive 
discussions with Ms. Kemer prior to receipt of the 
draft report? 

A I don’t believe so. 

Q To your knowledge, did anybody outside the 
Inspector General’s office but inside the Treasury 
Department have any substantive discussions with 
Ms. Kemer regarding the subject matter of the report 
prior to its receipt? 

A I’ll modify my answer. Some of the 
witnesses were, in fact, general counsel employees 
like Ms. Hanson and Mr. Foreman. Obviously they 
talked about substance, but aside from people who 
were witnesses, not to my knowledge. 

Q And that’s true with respect to the entire 
Treasury Department, to the best of your knowledge? 
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A Yeah. 

Q You received a request from Ms. Sherburne 
for access to the deposition transcripts on July 22 
or 23? 

A Yes. 

Q Was that a telephone call? 

A Yes. 

Q And you conveyed that request to whom? 

A Mr. Knight, Mr. Schmalzbach and 
Mr. McNamara and then subsequently to Mr. Cesca and 
Ms. Kemer. 

Q Did either Mr. Schmalzbach, Mr. Knight or 
Mr. McNamara express any objection to releasing the 
transcripts to the White House? 

A No, not that I recall. We had talked about 
it earlier. We understood the IG’s objections 
earlier, but if you’re asking me about the 22nd after 
we had received the draft IG report and the draft — 
the transcripts -- the draft IG report, the answer is 
not that I recall any objection at that point. 

Q You then tried to reach Mr. Cesca? 

A Yes. 
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Q It may have been immediately, it may have 
been -- 

A Next morning. 

Q The next morning? 

A Right. And I may have talked to Ms. Kemer 
first, but I believe it was Mr. Cesca. 

Q Did Mr. Cesca express any objection to 
releasing the depositions? 

A No, I don’t believe so. 

Q Did he express approval for the idea? 

A He did in the end. In the first 
conversation my recollection is he wanted to talk it 
over with Francine. He didn’t really express much in 
the way of view, but I did not recall him expressing 
an objection. 

MR. O’CALLAGHAN: I think that was already 
asked and answered, too, by the way. 

MR. PORTNOY: Yes, I believe it was. 

BY MR. PORTNOY: 

Q You stated that you thought Ms. Sherburne’s 
request was reasonable or seemed reasonable? 

A Uh-huh, yes. 
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Q Why did it seem reasonable to you? 

A Because Mr. Cutler was going to be 
testifying in slightly over two days, three days. 

Ms. Sherburne was working on his testimony. That 
testimony was going to be his report on what the 
White House people did. And it seemed to me to be 
reasonable that Mr. Cutler should have all of the 
information available about what people did and some 
of that very important information would be the sworn 
transcripts taken by the Inspector General. 

Q Did you have any concern that the Inspector 
General’s investigation might still be ongoing? 

A No, Mr. Cesca told me that he had completed 
all the interviews that he expected to take and that 
the draft report, which was delivered to the 
Secretary and OGE at the same time, the draft report 
was his product that he was signing off on. 

Q Did you consider whether, as a formal 
matter, the investigation might still be open? 

A I knew that OGE, sort of like we had done 
in the earlier case that I had talked about, that OGE 
might say we need to talk to somebody else or, you 
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know, can you ask this question or can you go back 
and get some clarification. I mean, I knew that was 
a possibility, but Mr. Cesca was telling me that they 
had done all the interviews they had planned, that 
they were satisfied that they had completely 
investigated the matter. 

Q So as far as you were concerned, as a 
practical matter, the investigation was closed? 

A Right. 

Q So you considered whether providing the 
depositions to witnesses might potentially taint 
their testimony? 

A Yeah, except that, of course, we had agreed 
that that wasn’t going to happen until we — I mean, 
that wasn’t something I was particularly worried 
about. In addition, I was considering the fact that 
most of the witnesses had appeared before grand jury, 
most of the witnesses had done sworn depositions with 
the Senate, the witnesses obviously in this group had 
all done sworn depositions with the IG. Many of them 
had been interviewed by the House Banking Committee. 
I wasn’t really worried at this stage that 
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people were going to change their testimony or at 
least that they could somehow change their 
testimony. They were on the record. 

Q So you didn’t see much risk that testimony 
would be tainted? 

A No. 

Q You said that you eventually ended up in a 
three way telephone call with Ms. Kemer and 
Mr. Cesca? 

A That’s what I recall, yes. 

Q Was this a call in which Mr. Cesca conveyed 
to you his decision that the transcripts could be 
released? 

A He certainly did it in a three-way 
telephone call that day. What I’m not absolutely 
certain about is whether there was more than one 
call. I believe it’s possible there was one call 
with the three of us, then Mr. Cesca and Francine 
decided they needed to talk and later on we had 
another call. That actually is my best recollection 
of this, but I’m not sure about whether there was one 
conversation and I was just put on hold or whether 
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there were two conversations. 

Q This was on Saturday, the 23rd of July? 

A This was on Saturday, the 23rd of July. 

Q You were a little uncertain as to the 
time. You suggested that it might have been late 
morning, it might have been early afternoon. 

A Right. 

Q Could it have been later? 

A Could have been a bit later, yeah, because 
I think the transcripts went over late afternoon, 
maybe even early evening. And I wouldn’t have - 
once Mr. Cesca agreed, as I said, I had a 
conversation with Ms. Sherburne, drafted the letter 
and then they would have gone over. We would not 
have delayed very long in getting that process done, 
so it might have been a little bit later than that, a 
little bit later than late morning or early 
afternoon. 

Q Could it have been 6:00? 

A Might have been. My recollection is the 
transcripts went over about 6:00, so it would have 
been earlier than that, but it might have been as 
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late as 6:00. 

MR. PORTNOY: Off the record. 

(Discussion off the record.) 

MR. PORTNOY: What was the last question 
and answer? 

(The reporter read the record as requested.) 

BY MR. PORTNOY: 

Q But you have a general memory rather than a 
specific memory? 

A Right. It’s more of the order of events 
rather than of the specific time. 

Q When you spoke to Mr. Cesca and 
Ms. Kemer — one moment. 

MR. O’CALLAGHAN: Off the record. 

(Discussion off the record.) 

BY MR. PORTNOY: 

Q When you spoke with Mr. Cesca and 
Ms. Kemer, was it a hostile conversation in any way? 

• A No, I try to avoid those if I can. 

Q Was anybody angry? 

A No. 

Q Would you describe it as a relatively 
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cooperative discussion? 

A It was a discussion among two lawyers and a 
nonlawyer. The lawyers had different views, but it 
was as cooperative as discussions are among lawyers, 
yes. 

Q Did you feel that you needed to convince 
Mr. Cesca of your view? 

A I wasn’t actually sure what Mr. Cesca’s 
view was until fairly late in the conversation, which 
was his decision to go ahead and send the 
transcripts. I had to convince Ms. Kemer somewhat, 
or at least Ms. Kemer had a position and I had a 
position, which we both articulated. I guess in that 
process, there was some convincing of Mr. Cesca, but 
I’m not sure where he was at the beginning of the 
conversation. 

Q So he could have started the conversation 
with the idea that he was going to release the 
transcripts? 

A That’s possible. I don’t know where he was 
in that, in his decisionmaking. He clearly wanted to 
talk to Ms. Kemer. 
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Q And you said that Ms. Kemer was opposed to 
the release of the transcripts at this point? 

A Yeah, her objection was that the 
transcripts were going to be made public anyway 
within a matter of days. And essentially she felt 
that the IG’s office might be criticized from giving 
the transcripts to the White House counsel prior to 
them being made public and why — her view was, at 
least from the IG’s perspective, there was nothing to 
be gained by giving it to the White House counsel 
early from her client’s perspective. 

Q So Ms. Kemer’ s approach to the problem was 
to protect the Inspector General and Inspector 
General’s office? 

A Very much. 

MR. O’ CALLAGHAN: Off the record. 

(Discussion off the record.) 

MR. PORTNOY: Last question? 

(The reporter read the record as requested.) 

BY MR. PORTNOY: 

Q Aside from her concern that the Inspector 
General’s office might be subject to criticism for 
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1 releasing the transcripts, did Ms. Kemer express any 

2 objection to the release of the depositions? 

3 A None other that I recall. I think that’s 

4 it, that’s the nub of it. 

5 Q So nobody expressed any concern, for 

6 example, that the investigation might still be 

7 ongoing? 

8 A The IG’s investigation, no. No, I mean we 

9 knew that the draft had gone over to OGE and OGE 

10 potentially would have some questions. 

1 1 Q After your conversation with Ms. Kemer and 

12 Mr. Cesca, you drafted the letter to Ms. Sherburne? 

13 A Yes. 

14 Q And you showed it to Mr. Schmalzbach? 

15 A Yes. 

16 Q Did Mr. Schmalzbach raise any objections to 

17 either the release of the depositions or the terms of 

18 the letter? 

19 A Not that I recall. I’m fairly certain he 

20 did not. 

21 Q Just to be clear, did anybody at any time 

22 suggest to you the conditions under which the 
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1 deposition transcripts should be released or was that 

2 entirely your own product? 

3 A I believed that those conditions -- I 

4 formulated those conditions for that letter. I 

5 believed that those conditions were necessary to 

6 implement an agreement that I had not reached, but 

7 that I understood to have been reached between the 

8 Department of the Treasury and the Senate Banking 

9 Committee staff, so the terms were suggested by the 
I 10 agreement as I understood it. 

11 Q But you didn’t actually discuss them with 

12 anyone before drafting the letter? 

13 A Oh, I believe I related to Ms. Kemer and 

14 Mr. Cesca that those terms would be in the letter. 

15 MR. O’CALLAGHAN: You’ve already testified 

16 to that earlier; right? 

17 THE WITNESS: Yes, I have. And I believe I 

18 discussed it with Ms. Sherburne, and I may have 

19 discussed it with Mr. Knight, Mr. McNamara and 

20 Mr. Schmalzbach. Certainly Mr. Schmalzbach saw the 

2 1 letter so he was aware of the conditions. 

22 BY MR. PORTNOY: 
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Q Was Mr. Schmalzbach involved in negotiating 
the agreement with the Senate Banking Committee? 

A I think it was Mr. McNamara and 
Mr. Knight. He could have been. He did go to some 
meetings at the Senate Banking Committee staff. 

Q You don’t recall that Mr. Schmalzbach made 
any changes in your letter? 

A No. He might have, but I don’t recall any 
specific changes. 

Q Show you a copy of your letter, which is, 
for the record, Bates stamped 10954. It’s not a 
signed copy, but as far as I can tell, it is 
identical to the signed copy, and ask you to look 
again at the second paragraph, which outlines the 
conditions under which the depositions are conveyed 
to the White House counsel’s office and ask you to 
explain what you meant by the phrase "not to disclose 
the depositions to counsel." 

A I’m sorry, the phrase "not to disclose the 
depositions to counsel" would be not to show the 
depositions or to give them copies. 

Q It would not necessarily mean that the 
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content of the depositions couldn’t be discussed, 
would it? 

A I think it would depend somewhat on 
specifics. I would think that if they read the 
deposition transcript to the counsel and the counsel 
took down notes, that would be disclosure of the 
deposition. If they had said we have heard testimony 
that X, Y and Z occurred, I would not regard that as 
disclosure of the deposition. I’m sorry that answer 
was a little longer, but -- 

Q That’s fme. 

A And in fact, in looking at this document, 
if I can correct an answer I gave earlier to 
Mr. O’Callaghan, it’s quite apparent that I did print 
a draft of this document off. I would expect that I 
probably showed it in this form to Mr. Schmalzbach 
and after he reviewed it, I printed it off on 
letterhead. 

Q I believe you also, in the second paragraph 
of the letter, placed conditions on to whom the 
transcripts may be shown? 

MS. STERGIS: Could we have a copy of the 
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signed one as well? What we’re testifying to is the 
ultimate -- 

MR. O’CALLAGHAN: Majority is providing a 
copy with 6877 is my Bates stamp. 

MR. PORTNOY: Thanks. 

MR. O’CALLAGHAN: You’re welcome. 

BY MR. PORTNOY: 

Q "We’ve agreed that the transcripts we are 
providing to you with this letter will not be 
disclosed publicly or shown to individuals"? 

A Right. 

Q Would either the phrase "disclosed 
publicly" or "shown" preclude discussions of the 
contents of the depositions? 

A My earlier answer, I think, stands for that 
one, too. It depends on how it was done. 

Q Just want to be clear. 

A Right. 

Q So in your view, would it have violated the 
terms of this letter to use the information in the 
depositions to prepare Mr. Cutler for his testimony? 

A No. 
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Q Would it have violated the terms of this 
agreement to use information contained in the 
depositions to prepare other witnesses? 

A Yes. The letter says "to be used solely to 
assist you in the preparation of Mr. Cutler’s 
testimony, at least until such time as this agreement 
is no longer in place." 

Q But it would not violate the agreement, I 
believe you testified, to discuss the contents of the 
depositions in order to clarify any discrepancies so 
that Mr. Cutler would testify accurately and 
completely? 

A Right. 

Q You testified that you called Ms. Sherburne 
after Mr. Cesca approved the transfer of the 
depositions. 

A Yes. 

Q And you also testified that Ms. Sherburne 
did not object to the conditions in your letter, but 
that she asked you to make a clarification? 

A Looking at the letter, that’s my 
recollection is that there was sort of a 
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clarification in that parenthetical. Somehow I think 
that was suggested by Ms. Sherburne, just looking at 
the letter, that has refreshed my recollection to 
that extent. 

Q And the clarification was that Mr. Cutler 
could be shown the depositions? 

A Yes, yes. 

Q Does that indicate to you that 
Ms. Sherburne drew a distinction between showing 
depositions to a potential witness and using the 
information in the depositions in conversation with 
the witness? 

A I think you’d have to ask Ms. Sherburne 
that, I’m sorry. 

Q Would you draw that distinction? 

A I expected that the transcripts would be 
used in the preparation of Mr. Cutler’s testimony, 
and I knew Mr. Cutler’s testimony was the report of 
his review. It would not surprise me, it would not 
have surprised me and does not surprise me if they 
did it that they would try to clarify points where 
there appeared to be discrepancies or areas that they 
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had not really fleshed out. 

Q And those clarifications might entail 
conversations with other potential witnesses? 

A Yes. 

Q Do you have any evidence that the White 
House violated the terms of the agreement in this 
letter? 

A No. I saw a letter from Mr. Cutler 
sometime in August saying that he had, in fact, 
complied with these terms. 

Q Do you have any reason to believe that 
Mr. Cutler’s assurance that he had complied with the 
terms of this agreement was untruthful? 

A No, I have no reason to believe that. 

Q So, to the best of your knowledge, has the 
White House complied with the agreement? 

A To the best of my knowledge. 

Q To the best of your knowledge, has any use 
that you would characterize as improper been made of 
the deposition transcripts? 

A Not to the best of my knowledge. 

MR. PORTNOY: That’s all I have. Thank 
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you. 

EXAMINATION 
BY MR. O’CALLAGHAN: 

Q I just have a couple quick follow-ups and 
then we’ll be on our way here. 

Did Mr. Schmalzbach, at any time, express 
any concerns about handing over transcripts to the 
White House unredacted transcripts? 

A Someone in our group had concerns about 
turning the transcripts over early in the week of 
July when we were getting them. We knew that White 
House wanted it then and there was some discussion 
about when we would do that or when we could do that, 
when we could make them available to the White House, 
when we could make them available to witnesses. It 
was clearly the consensus that we shouldn’t do that 
before we got the draft report, but once we had the 
draft report, I don’t believe Mr. Schmalzbach had any 
further objections or anybody had any further 
objections. Early in the week of July 18. 

Q July 18th when you first got the 

transcripts? 

252 

A Right. 

Q But after you received the draft report, 
there weren’t concerns expressed about it? 

A Not that I recall, except by Ms. Kemer. 

Q And the draft report you received on the 
22nd, was the information contained in the draft 
report information drawn from the transcripts? 

A To the best of my knowledge. 

Q Were any of the — 

A Note that we made some corrections that we 
felt there was information in the draft report that 
was not supported by the transcripts or that was 
somewhat contrary, but aside from that, not to the 
best of my knowledge. 

Q Were any of the Treasury witnesses briefed 
before they were interviewed by the IG’s offices? 

A I would expect that Ms. Hanson and 
Mr. Altman and Mr. Steiner and Mr. DeVore were 
prepared by their lawyers. There was some 
preparation of Secretary Bentsen. I don’t recall 
whether there was any preparation of Mr. Foreman. 

Q The people you just mentioned who were 
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1 briefed, did the department provide their attorneys 

2 with any materials to help brief them with? 

3 A All of the witnesses were provided with 

4 copies of the records from their office that had been 

5 collected from their offices. I believe that’s all 

6 the material they were given prior to their 
7 # depositions by the IG. 

8 Q Were they given information collected from 

9 other people’s offices or just their own? 

10 A I think it was just their own offices. 

11 Q Do you know for certain? 

12 A I am fairly certain. I did not give all 

13 the information. That was certainly our plan to do 

14 that, and I have no reason to believe that we 

15 deviated from that plan. 

16 Q Who else was involved in providing the 

17 information? 

1 8 A Depends on exactly when and how it was 

19 done. Mr. McNamara did some of it, I did some of it 

20 primarily, and I may well have been assisted by some 

21 of my staff members. 

22 Q Anyone else? 
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1 A I don’t believe so. It’s possible that 

2 Mr. Schmalzbach was involved. 

3 Q Do you have knowledge whether any of the 

4 private counsel that were provided copies of the 

5 transcripts, whether any of them shared them with 

6 anyone other than their clients? 

7 A No, I don’t have any knowledge. 

8 Q Did you hear reports that that happened? 

9 A Yes. 

10 Q What did you hear? 

11 A I don’t recall. I recall there was some 

12 discussion during the hearings, I believe it was the 

13 Senate hearings, something to do with — you’d have 

14 to check the record. I think Mr. Altman may have 

15 testified that he saw somebody’s transcript or 

16 something like that. You’d have to check. My vague 

17 recollection is something came up about that at the 

18 Senate hearings on the record. 

19 Q Other than what you heard during the 

20 hearings, had you ever heard anything to that effect? 

21 A No. 

22 Q Had you ever read anything to that effect? 
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A In newspaper articles reporting the 
hearings, I believe. I think Senator Bond issued 
some press releases saying that. Oh, and I read a 
letter from Senator Bond to Senator Riegel in which 
that was raised as an issue, I believe. 

Q Are you aware of any investigation that’s 
been previously conducted by the Inspector General’s 
office that involved possible misconduct by the 
general counsel or the deputy general counsel? 

MS. STERGIS: What’s the relevance? 

MR. O’CALLAGHAN: Excuse me? 

MS. STERGIS: Objection to relevance. 

MR. O’CALLAGHAN: He was asked earlier. 

MS. STERGIS: Okay. Go ahead and answer. 

THE WITNESS: No. 

MR. O’CALLAGHAN: No further questions. 

MR. PORTNOY: Thank you. 

(Whereupon, at 5:56 p.m., the deposition 
was concluded.) 


STEPHEN J. MC HALE 
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PROCEEDINGS 
COMMITTEE CONFIDENTIAL 

(2:45 p.m.) 

MR. GIUFFRA: Good afternoon, Mr. Gray. 

My name is Robert Giuffra. I am the Chief Counsel of 
the Senate Banking Committee. To my left is Lance 
Cole, who is Deputy Special Counsel for the Special 
Committee to Investigate Whitewater Development 
Corporation and Related Matters. 

This is a deposition that is being 
conducted pursuant to Senate Resolution 120. This 
Resolution establishes a Special Committee 
administered by the Banking Committee to conduct an 
investigation into Whitewater Development 
Corporation, Madison Guaranty Savings & Loan 
Association, Capital Management Services, the 
Arkansas Development Finance Authority, and other 
related matters. 

We will be asking you questions today 
bearing on those subject matters. 

This is a deposition that is being 
conducted in advance of public hearings that the 

4 


Committee is going to start again in November, and 
there is some possibility you might be asked to 
testify. No judgment has been made, obviously, until 
you testify and we find out what your knowledge with 
regard to these matters is. 

The stenographer will prepare a record of 
the questions and answers. The deposition will be 
treated as something called "Committee Confidential" 
until the commencement of hearings. It may be made 
public at that time. 

Prior to the start of hearings, you will 
receive a letter from the Chairman giving you an 
opportunity to review the transcript of the 
deposition and to correct whatever typographical 
errors might be contained in the transcript. 

You have a right to be represented by 
counsel. I see you have chosen not to be represented 
by counsel. 

Is that correct, sir? 

MR. GRAY: I didn’t know that I had the 
right, but I assumed — I mean, I wasn’t told, but I 
would have assumed that I could have brought one if I 
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1 wanted to. 1 don’t want to — at least not yet. 

2 (Laughter.) 

3 MR. GIUFFRA: The Resolution specifies 

4 various procedures for conduct of deposition that we 

5 will adhere to today. 

6 I will ask questions first for the 

7 Majority, and then Mr. Cole will ask questions. 

8 I may have follow up questions, and he may 

9 have questions. Hopefully we can end this deposition 

10 relatively promptly. 

1 1 Objections can be made to the form of 

12 questions, and also on grounds of relevance or 

13 privilege. 

14 If you have any questions with regard to 

15 procedure at any time, let us know. 

16 If at any time you want a break, or you do 

17 not understand a question, again just let us know. 

1 8 Do you have any questions before we begin, 

19 sir? 

20 (No response.) 

21 MR. GIUFFRA: Would you swear in the 

22 witness. 


1 Whereupon, 

2 CLAYLAND BOYDEN GRAY 

3 was called for deposition in the above-entitled 

4 matter and, having been first duly sworn by the 

5 Notary Public, was examined and testified as 

6 follows: 

7 EXAMINATION 

8 BY MR. GIUFFRA: 

9 Q Mr. Gray, would you please state your full 


10 

name for the record? 

11 

A 

Clayland Boyden Gray. 

12 

Q 

Would you spell your last name? 

13 

A 

G-R-A-Y. 

14 



15 



16 

Q 

And your present business position? 

17 

A 

I am a partner in a law firm. 

18 


And I have other part-time obligations. 

19 

Q 

What law firm is that? 

20 

A 

Wilmer, Cutler & Pickering. 

21 

Q 

And your present business address? 

22 

A 

2445 M Street, Northwest. 
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1 Q Could you please state very quickly in 

2 chronological order the positions that you have held 

3 since law school and the dates? 

4 A I clerked for Chief Justice Earl Warren in 

5 the 1968 Supreme Court Term. 

6 Then I went to work as an associate at 

7 Wilmer, Cutler in November of 1969. 

8 I became a partner in 1976 and left the 

9 firm in January of 1981 when I became Counsel to 

10 then- Vice President Bush. I remained his counsel 

1 1 until he became President when I became his counsel 

12 as President for the full term. 

13 Then I went back to my law firm. 

14 Q I will try to be brief. 

15 If at any time with regard to these 

16 questions they raise any concerns with regard to 

17 privilege or any Executive Privilege concerns that 

1 8 may be continuing, please let us know. 

19 During the time you served as White House 

20 counsel to President Bush, did President Bush also 

21 have private legal counsel that he had retained to 

22 handle his personal legal matters? 

8 

1 A Yes. 

2 Q How did you delineate between the type of 

3 legal matters that President Bush’s personal lawyer 

4 would handle and those that would be handled by the 

5 counsel’s office? 

6 A Personal, what I would call personal work, 

7 taxes, blind trusts, problems involving his 

8 residence, his personal residence, his house in 

9 Maine, for example, those matters would be handled by 

10 his private counsel. How to deal with the book 

1 1 royalties from Mrs. Bush’s book, for example; they 

12 would be handled by his personal lawyer. 

13 Matters arising out of his professional 

14 White House obligations would be handled by the 

15 counsel’s office. 

16 MR. BEN VENISTE: Off the record. 

17 (Discussion off the record.) 

18 BY MR. GIUFFRA: (Resuming) 

19 Q With regard to President Bush’s taxes, did 

20 the White House Counsel’s office play any role? 

21 A We were consulted from time to time and 

22 asked questions that might be relevant to their 
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preparation, but otherwise, no. We were not involved 
in their preparation. 

We would get briefed when they were about 
to be made public so we could help the press office 
explain them, but that was all. 

Q Would the taxes be made public from the 
White House? Or would they be made public by — 

A My recollection is from the White House, 
the press office. 

Q Issues involving the tax treatment of 
particular items, would those be decided with any 
input from White House counsel’s office? 

A I think we were asked -- as I said, I think 
we were consulted or asked once or twice about some 
factual matters, but I certainly had no decisional 
input into it. 

Q With regard to President Bush’s blind 
trust, what role would the White House counsel’s 
office, if any, have played? 

A It didn’t play any — oh, except to advise 
that he should have one. I mean that, although it 
was not technically, as I understand it then and 

10 

probably still now, it was not technically required, 

I advised that he should have one. But I did not 
involve myself in its preparation. 

Q Did anyone from your office play any role 
in setting up one? 

A I don’t believe so. 

I don’t recall. No — I mean, I don’t think 
so. 

Q And why was it that you attempted to 
delineate the personal matters that would be 
handled by personal counsel, and the matters that 
would be related to the President’s role as 
President? 

A Well I don’t think the Taxpayers should 
pay for personal matters, I suppose, is the short way 
to answer it. 

Q Let me direct your attention to the 
Resolution Trust Corporation and criminal referrals 
involving Madison Guaranty Savings & Loan. 

During the time when you were White House 
counsel, and particularly directing your attention to 
1992, did anyone advise you of a criminal referral 
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involving Madison Guaranty Savings & Loan Association 
that you can recall? 

A I have a vague recollection that I was 
informed of a banking matter, an S&L matter, by a 
reporter named Bernstein, I think his name is. He is 
successor to the Jack Anderson-Drew Pearson column, 
"Washington Merry-Go-Round," whatever, who had been a 
financial institutions’ reporter and so might have 
had an inside scoop. 

I think he mentioned it to me in a lunch 
one day. I believe that was the only time I ever 
heard of it. 

I have been questioned about this of 
course in connection with a statement made — and I am 
kind of fuzzy on the details — at your first round of 
hearings two years ago as to whether I was informed 
officially, and I don’t recall being informed 
officially. 

Q By anyone at the Resolution Trust 
Corporation? 

A Right. Right. 

MR. GIUFFRA: I have no further questions. 

12 


EXAMINATION 
BY MR. COLE: 

Q Mr. Gray, if I could just proceed with the 
line of questions that Mr. Giufffa had just 
developed, do you have any recollection of speaking 
with Mr. Albert Casey, who at that time I believe was 
the Chief Executive Officer of the Resolution Trust 
Corporation regarding an RTC criminal referral? 

A 1 do not recall discussing that matter 
with him. It is possible he discussed it with me, 
but I just don’t recall. It’s possible I’m confusing 
what I now recollect hearing from the reporter that I 
heard from him. That’s possible, too, but that’s not 
my current recollection. 

Q And when you testified a few moments ago 
that you have a vague recollection of being informed 
of an S&L matter by a reporter, was that an S&L 
matter involving Madison Guaranty Savings & Loan? 

A In retrospect, yes, that’s what I think he 
was referring to. Do I remember him saying Madison? 
No. I just remember him saying "Arkansas" and "an 
Arkansas S&L" is all I remember now being told. 
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Q Do you recall whether he mentioned then- 
Govemor Clinton when he told you about that matter? 

A I think he did, yes. 

That’s why he would have raised it, that 
this was an Arkansas S&L matter that didn’t name -- 
wouldn’t have charged them, but they were involved as 
potential witnesses - might be involved as potential 
witnesses. 

Q And it’s your best recollection then today 
that you did not contact the RTC to follow up on 
that — 

A That’s my best recollection 

Q -- information. 

Do you have any knowledge as to whether 
anyone else in the Bush White House followed up on 
that information? 

A Well I don’t know who else would have had 
it, and therefore I also don’t know who might have 
done anything with any information they might have 
gotten. 

Q Do you recall discussing what the reporter 
told you with anyone else in the White House? 

14 

A No, I don’t recall discussing it with 
anybody. 

Q With anyone, period, inside or outside the 
White House? 

A No. 

Q Are you familiar with an entity called the 
Thrift Depositor Protection Oversight Board that 
existed at that time? 

A (Nods in the negative.) 

MR. GIUFFRA: You need to state it for the 
record, ’yes’ or ’no.’ 

THE WITNESS: No. I think the reporter 
would like -- I am sort of curious, too. Would you go 
over that again? 

BY MR. COLE: (Resuming) 

Q Sure. My understanding from the record 
that has been developed in prior hearings and what is 
in the public record is that an institution called 
the Thrift Depositor Protection Oversight Board, 
which was comprised of — chaired by the Secretary of 
the Treasury, which at that time I believe would have 
been Mr. Brady. Also on the Board were Federal 
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Reserve Chairman Greenspan; OTS Director Ryan; FDIC 
Chairman Taylor; and two outside Board members which 
for the record I will state, perhaps to refresh your 
recollection, were Robert Larson and Philip Jackson. 

There has been previous testimony, which 
you alluded to earlier, that Mr. Casey may have 
informed members of that Board of the Madison 
Guaranty criminal referral. 

My purpose in raising the question was to 
ask if you had any recollection of any discussions 
with any of the members of that Board. 

A I have no recollection, no. 

Q In the summer and fall of 1992, did you 
have any position or responsibilities in President 
Bush’s Re-Election Campaign? 

A No. 

Q Notwithstanding the fact that you didn’t 
have a formal position or responsibilities, did you 
sit in on meetings with campaign officials or 
campaign strategy meetings? 

A Very rarely. As a general matter, no. 

Q Do you have - 

16 

A There would be exceptions when, for some 
particular reason, I might be called in for a portion 
of a meeting, but by and large the answer is, no. 

Q I would just ask the follow-up question. 

Are you aware of whether a criminal 
referral involving then-Govemor Clinton and Madison 
Guaranty Savings & Loan was ever discussed by any 
campaign officials for the Bush Re-Election Campaign? 

A I am not aware of any such discussions. 

Q Then finally, and perhaps we can conclude 
shortly, are you aware — again focusing your attention 
on the time period prior to the 1992 Presidential 
election -- are you aware of any investigation 
conducted by the Department of Justice relating to 
Madison Guaranty Savings & Loan? 

A (Nods in the negative.) 

THE REPORTER: I’m sorry? 

THE WITNESS: No. The answer is ’no.’ 

BY MR. COLE: (Resuming) 

Q Did you receive any reports from then- 
Attomey General William Barr or anyone else at the 
Department of Justice concerning a criminal referral 
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involving Madison Guaranty Savings & Loan? 

A Not to my recollection. 

Q And I would ask the same question, sir, 
with regard to then-FBI Director William Sessions or 
anyone else at the FBI. 

A Not to my recollection. 

Q So your best recollection today is that, 
with the possible exception of this one inquiry from 
a reporter, you have had no knowledge of a criminal 
referral? 

A That’s correct. 

Q Do you recall, sir, what did the reporter 
ask you, or what did he tell you about the criminal 
referral? 

A It was a fleeting reference; something to 
the effect, you know, there’s this trouble with an 
Arkansas S&L that may involve, as witnesses may 
involve the President — now President -- may involve 
Governor Clinton. 

I don’t know why he mentioned it. I 
suspect he did because he thought that maybe if he 
traded information with me that I would trade 

18 

information with him. But I wasn’t interested in 
trading information with him, so it didn’t matter 
what information he might have had to trade with me. 

Q Was this a reporter that you spoke or met 
with on a regular basis? 

A No. 

Q So was it unusual for him to contact you? 

A No, it wasn’t unusual. I think he would 
have liked to have had many more meetings where I 
would divulge all sorts of secrets, but I wasn’t 
interested in doing that. So — I think that was 
probably the only time we ever met — maybe we met 
twice, I don’t know. Anyway, that’s — 

Q This was a face-to-face meeting? 

A It was a lunch. 

Q Was the purpose of the lunch to discuss 
this matter? 

A No. 

(Pause.) 

I don’t think it was. I mean, it may have 
been his purpose, but it wasn’t my purpose. You’d 
have to ask him if that was the purpose. Certainly 
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1 when the lunch was set up, this was not mentioned. 

2 Q Did you discuss other matters? 

3 A Oh, yes. I mean, that was, just as I 

4 said, it was like two sentences in an hour-and-a-half 

5 lunch. 

6 Q Did he ever follow up with you or — 

7 A I don’t recall that he did, no. 

8 Q Shifting to a different area of inquiry, 

9 during the Bush Administration when you served as 

10 counsel to the President, did you have occasion to 

1 1 consult with the Office of Government Ethics on any 

12 matters? 

13 A Yes. 

14 Q Briefly if you could, could you tell us 

15 what matters that you did consult the Office of 

16 Government Ethics on? 

17 A Well, of course as between me and my 

1 8 assistants, it is hard to separate out, but certainly 

19 on the Sununu air travel matter we were deeply in 

20 consultations with them. 

21 We consulted with them on a variety of 

22 matters, asking, their advice about various questions 

20 

1 of, you know, ethical import that arise from time to 

2 time. 

3 There was a lot of traffic back and forth. 

4 Q Either on the Sununu travel matter or on 

5 any other matter while you served as counsel to the 

6 President, did you ask the Government -- or did your 

7 office request that the Office of Government Ethics 

8 review or investigate a matter involving conduct of 

9 White House officials? 

10 A I think we did of Sununu. I think that is 

1 1 what we did. Anybody else I don’t remember, but I 

12 think we did — I think we did in connection with 

13 Sununu. 

14 Q To the best of your recollection, can you 

15 describe the role the Office of Government Ethics 

16 played in reviewing the Sununu matter? 

17 In other words, what function did they 

18 perform? 

19 A They reviewed our report. I don’t know 

20 how much independent work they did, and factual work 

21 they did, but they reviewed our report. 

22 I think they accepted most of the facts, 
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and the question was: Was there — what problems were 
presented by the facts as we had developed them? 

Q Did they conduct any interviews of White 
House officials? 

A They may have. They may have. I don’t 
think so, but I’m not at this stage positive. 

Q Do you recall whether they prepared any 
report or other work product? 

A I believe they did prepare a report. 

Q And was that report provided to either 
your office or another office in the White House? 

A I believe it was. 

Q And do you recall whether the Office of 
Government Ethics provided any background materials 
such as interview transcripts or deposition 
transcripts? 

A I don’t. Gosh, I don’t. I just don’t 
remember. I don’t think so; I just don’t remember. 

I don’t think so, but I don’t remember. 

Q Do you recall whether at the time the 
Office of Government Ethics was conducting the review 

it conducted of the Sununu travel matter, did your 

22 

office consult with them while they were doing their 
work? 

A Possibly. Possibly, I just don’t 
remember. 

Q Do you have a recollection as to whether 
they shared information with you at the time, as they 
were gathering and assembling information - 

A What do you mean? What kind of 
information? 

Q The information that they were collecting 
in the course of their review of the Sununu travel 
matter. 

A I just — my memory about that is not finite 
enough to help you out. I just don’t remember. 

Q I think we have covered it thoroughly, but 
I did — as you undoubtedly understand, we wanted to 
follow up on the testimony that you made reference to 
that had been given by Mr. Roullet, Vice President of 
the Resolution Trust Corporation, in prior hearings 
before the Senate Banking Committee in the summer of 
1994 in which Mr. Roullet testified that he was told 
by Mr. Casey that on two occasions Mr. Casey had 
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spoken with you about the Madison Guaranty criminal 
referral by the RTC, and you have no recollection of 
any such telephone discussions with Mr. Casey. 

Is that correct? 

A That’s correct. 

I had at least two discussions, maybe 
more, with him about RTC funding. He had a problem. 
Darman was not releasing some budget funds that he 
needed to close down some S&Ls, and we did talk about 
that, but I don’t remember anything about Madison. 

Q And you have no knowledge of anyone at the 
Resolution Trust Corporation, the Federal Bureau of 
Investigation, or the Department of Justice 
contacting anyone at the White House about that 
criminal referral in the time period prior to the 
1992 Presidential election? 

Is that correct? 

A I have no knowledge of that — no 
recollection. 

Q And you have no knowledge of anyone at the 
White House or the Bush Campaign contacting any 
government agencies about the referral, to ask the 

24 

question the other way? 

A No. 

Q My final question, then: Do you have any 
knowledge of any improper communication of 
confidential RTC information relating to Madison 
Guaranty Savings & Loan or the Clintons prior to the 
1992 Presidential Election? 

A Can you repeat the first -- do I have any - 

Q Yes. 

Do you have any knowledge or recollection 
of any improper — which I realize is a loaded word -- 
but inappropriate communication of confidential 
Resolution Trust Corporation information? 

A I have no recollection. 

MR. COLE: Thank you. I have no further 
questions. 

MR. GIUFFRA: Just one more question. 

FURTHER EXAMINATION 

BY MR. GIUFFRA: 

Q Mr. Gray, during your tenure as White 
House counsel, did anyone from the counsel’s office 
provide any legal services in connection with private 
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investments of President or Mrs. Bush? 

A None that I know of. 

Q Would that have been a proper use of the 
services of personnel in the White House counsel’s 
office? 

A I think it would not have been proper. 

Q Would that have been highly unusual? 

A 1 think it would have been highly unusual. 

MR. GIUFFRA: No further questions. 

FURTHER EXAMINATION 

BY MR. COLE: 

Q Just to follow up on Mr. Giuffra’s line of 
questioning, you referred to personal legal work for 
President or Mrs. Bush. 

Could you describe how in your role as 
White House counsel you would have distinguished 
between what was personal and what was nonpersonal 
legal work? 

A I mean, we did not draw up a definition of 
it. I just, I tried -- I don’t know if I could add to 
what I said. 

If it involved President or Mrs. Bush, or 

26 

extended family in their personal capacity, advice 
about tax returns, advice about storm damage to the 
house in Maine, advice about book royalty treatment 
for a book that Mrs. Bush wrote, the book MILLIE or 
whatever the name of it was, matters of that kind we 
did not advise on. 

We were occasionally asked questions, 
especially in connection with the taxes, you know, 
maybe four or five questions over the 12-year period. 

There were questions, as I recall, about some special 
fund that was provided for the First Lady — gosh, I 
mean, the First Family gets - I think it came up only 
in 1992; I may have been asked a question about that, 
but by and large the answer is we had no role in such 
matters. 

Q Did you or your office provide President 
and Mrs. Bush with legal advice concerning their 
public disclosure or reporting obligations as 
President and First Lady? 

A I think the answer to that question is, 
no, we did not work on their disclosure forms. That, 
again in my recollection, was all done by Terry Lacy, 
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who was the lawyer for most of the Bush Presidency. 

Q Perhaps I should rephrase my question. 

I wasn’t asking if your office prepared 
the disclosures or forms. I was asking whether you 
provided advice as to what the legal requirements are 
that were incumbent upon the President -- 

A — may have. May have, yes. 

Q And is it fair to say that there would be 
some legal judgment involved as to determine what 
would be a personal matter and what would be a public 
matter relating to the First Lady? 

A Sure. I suppose there could be 
questions that weren’t obviously and easily resolved, 
but I don’t recall there being any big debates about 
it. 

Q But it’s fair to say, is it not, that 
there is no bright line for the President in terms of 
what is personal and what is private in the sense 
that he works 24 hours a day as the President and 
has numerous disclosure and public reporting 
obligations? 

A Well, I think the tax, the blind trust, 

28 

those issues were pretty private and he would have 
meetings with his private counsel to which I would 
not be a party. 

There would be, perhaps at the end of his 
session, Terry Lacey might have come up from Houston, 
and she might have met with him for an hour or two, 
and then we might have all had lunch and discussed 
matters of general sort of interest, but the business 
portion of the meeting I would not have been 
included. 

Q Did Mr. Lacey consult with you or — 

A "Ms.," Ms., Ms. She is a woman. 

Q -- Ms. Lacey, excuse me, consult with you 
or others in your office about what the requirements 
under Federal law were that applied -- 

A Yes. I say, I think we were consulted, 
asked from time to time, a detailed question about 
this or that. But it was — we were providing 
information, not decisional input. 

MR. COLE: Thank you. I have no further 
questions. 

MR. GIUFFRA: One other question. 
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FURTHER EXAMINATION 

BY MR. GIUFFRA: 

Q Insofar as you were aware, were files 
maintained in the counsel’s office during the Bush 
Administration relating to the President’s income tax 
returns, in the counsel’s office? 

A I don’t think so. 

Q Would files have been maintained in the 
counsel’s office during the Bush Administration with 
regard to personal investments of the President? 

A I don’t think so. 

Q Would files have been maintained in the 
counsel’s office during the Bush Administration with 
regard to the President’s residence in Maine in your 
office? 

A No, I don’t think so. 

Q Would files have been maintained in the 
counsel’s office during the Bush Administration with 
regard to the President’s blind trust? 

A No. 

Q Those are all files that would have been 
maintained by the President’s personal attorney? 

30 

A He may have had files of his own in the 
residence on that, both when he was living in the 
Vice President’s residence and in the White House. 

He may have had his own files there, but there were 
no such files to my recollection in my office, or my 
office complex. 

MR. GIUFFRA: Thank you very much. 

MR. COLE: I know you have heard this 
before, but one final question. 

FURTHER EXAMINATION 

BY MR. COLE: 

Q If the President had asked you to hold or 
review any of the kind of files that Mr. Giufffa just 
described while you were serving as Counsel to the 
President, would you have done so? 

A I haven’t been asked that, and I don’t 
know what the answer would be. 

I never was asked. 

MR. COLE: Thank you. No further 
questions. 

(Whereupon, at 3:15 p.m., the deposition 
was adjourned.) 
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1 PROCEEDINGS 

2 MR. BARTOLOMUCCI: Before we begin the 

3 questioning, there are some preliminary matters I 

4 need to read in for the record. This deposition is 

5 being conducted pursuant to Senate Resolution 120. 

6 The resolution establishes a special committee 

7 administered by the Banking Committee to conduct an 

8 investigation of Whitewater Development Corporation 

9 and certain other related matters. 

10 Section 1(b)(2) of the resolution 

1 1 authorizes investigation and hearing into, among 

12 other things, whether any person has improperly 

13 handled confidential RTC information relating to 

14 Madison Guaranty Savings & Loan Association or 

15 Whitewater Development Corporation, whether the 

16 Department of Justice has improperly handled RTC 

17 criminal referrals relating to Madison Guaranty or 

18 Whitewater and whether RTC employees have been 

19 improperly prevented, restrained or deterred in 

20 conducting investigations or making enforcement 

21 recommendations relating to Madison Guaranty or 

22 Whitewater. 

4 

1 Section 1(b)(3) of the resolution 

2 authorizes investigation and public hearings into, 

3 among other things, the operation, solvency and 

4 regulation of Madison Guaranty and into the 

5 activities, investments and tax liability of 

6 Whitewater. These issues will be the primary focus 

7 of today’s deposition. 

8 You were requested to come to be deposed on 

9 October 6, 1995. This deposition is being conducted 

1 0 in advance of public hearings to be held at a later 

1 1 date. You may or may not be called to testify at 

12 those hearings. I’ll be asking you questions under 

13 oath. If you don’t understand a question, please let 

14 me know and I’ll rephrase it. Tell me if you need to 

15 break and we will take one. 

16 The stenographer will prepare a record of 

17 questions and answers. The deposition will be 

18 treated as committee confidential until the 

19 commencement of the hearings. Prior to the hearings, 

20 you will receive a letter from the committee telling 

21 you that you may come to the Senate to review the 

22 transcript of your deposition and make note of any 
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corrections for transcription on an errata sheet. If 
you are called to testify at a public hearing, you 
will be permitted to have a copy of your deposition 
transcript four days in advance. 

You are represented by counsel today, as 
you were permitted to be. Objections to form of 
questions may be noted for the record. Counsel may 
object on grounds of privilege or scope, and the 
committee chairman may rule on objections if you 
refuse to answer a question. 

Would you please swear in the witness now. 
Whereupon, 

L. RICHARD IORIO 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 

MR. BARTOLOMUCCI: Off the record. 
(Discussion off the record.) 

EXAMINATION 
BY MR. BARTOLOMUCCI: 

Q Mr. Iorio, I would like to start with your 
background. You are currently employed by the 
Resolution Trust Corporation? 

6 

A That is correct. 

Q And would you state your current position 
with the RTC? 

A Director of field investigations for the 
Resolution Trust Corporation’s Kansas City, Missouri 
office. 

Q How long have you held that position? 

A Since July of 1992. 

Q And prior to that time, you held a similar 
position in the Tulsa office; is that correct? 

A I was an assistant director for 
investigations in the Tulsa office from August of ’90 
to July of ’92. 

Q What is the nature of your current 
responsibilities, just generally? 

A The Kansas City office is responsible for I 
think it’s a 21 -state area, and we would be 
responsible for any investigative efforts in the 
areas that we investigate in those 21 states in 
failed savings and loan institutions. 

Q And could you tell us what major work 
experiences you’ve had prior to coming to the RTC? 
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A Well, I haven’t had that many so I’ll just 
give you all of them. That will make it a little 
simpler, I think. When I graduated from law school, 

I worked for the University of Oklahoma in a legal 
capacity for about a year. Then I was with the FBI 
for 3-1/2 years. I was in the legal department of 
the United Airlines in Chicago for three years. And 
then I was in the legal department and industrial 
relations department at Union Pacific Corporation for 
nine years, in banking, for 3-1/2 years and then to 
the RTC. 

Q You say you were in banking. Am I correct 
that you were the president of a bank? 

A Yes, I was. 

Q When you were with the FBI, you were an 
agent? 

A Special agent, yes. 

Q So I would think you’re highly qualified to 
conduct investigations into banks. 

MR. KRAVITZ: Is that a question? 

MR. BARTOLOMUCCI: Yes. 

THE WITNESS: I think so. 

8 

BY MR. BARTOLOMUCCI: 

Q Can you tell me how successful the Kansas 
City office has been under your leadership in 
uncovering and bringing to justice ultimately those 
who are criminally responsible for the insolvency of 
S&Ls and how successful your office was in recovering 
fines or restitutionary orders? 

MR. BOCOCK: Your question is compound and 
overbroad. What do you mean exactly by "successful," 
how many people were prosecuted, things like that? 

He has that information, I think. 

MR. BARTOLOMUCCI: Right. I would like to 
know number of — 

THE WITNESS: Dollars? 

BY MR. BARTOLOMUCCI: 

Q Number of dollars, persons prosecuted, just 
a general sense of the office’s success. 

A The Kansas City office, as of earlier this 
week, has recovered approximately $221 million. Of 
that $221 million, slightly over $10 million was due 
to criminal restitution orders, fmes and recoveries 
where we’ve actually had cash in hand. Still out 
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there, being in the process of being collected, are 
probably another 20-, $22 million on the criminal 
side. 

On the civil side, pending claims is 
probably maybe another 50-, $60 million in claims 
that are still on — we have potential to recover. I 
don’t know that we will, but that’s a figure. 

With regard to individuals, we really don’t 
track it by individual. We sort of track it by 
dollars. I will say that on the criminal side, we 
have 200 separate restitution orders that we track. 

A restitution order is usually per individual, so 
there are approximately 200 people through the 
criminal process that owe us money and are paying us 
in some fashion or form, and we track that on a 
monthly basis. 

Q Are you satisfied with the success of your 
office in these matters during your leadership? 

A Oh, some days yes, some days no. 

Q What are you going to do when the RTC wraps 
up its mission? 

A I don’t know. We’re supposed to go away 

10 

the end of December, December 31, so I have been 
looking around a little bit, but I really don’t know. 

Q Do you recall when your office commenced an 
investigation of Madison Guaranty? 

A Yes. 

Q When was that? 

A That would be in March of 1992. That would 
have been at the Tulsa office. 

Q The Tulsa office. And then it was later 
transferred to the Kansas City office? 

A That’s correct. 

Q Was there a particular event or occurrence 
that triggered the investigation or kicked it off? 

A Well, there were really like two requests 
came for us to conduct the investigation, and that 
was, I think what commenced that was The New York 
Times article, Jeff Gerth’s article on Whitewater. 

Q That was in 1992? 

A That was in March of ’92, yes. 

Q Skipping ahead in time, as a result of your 
office’s investigation of Madison, a total of 10 
criminal referrals related to Madison issued from 
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your office? 

A That’s correct. 

Q Now I want to step back in time a little 
bit. Do you recall what year Madison became 
insolvent? 

A Gosh. ’85, ’86, ’87. I don’t really know. 

Q And -- 

A It’s not so much when they became 
insolvent. It’s when they declared and they’re 
turned over, the system turns them over. That’s the 
only thing - 

MR. BOCOCK: I’m sure that’s what counsel 

meant. 

BY MR. BARTOLOMUCCI: 

Q Exactly so. And it was at approximately 
that time that James McDougal was removed as 
president of Madison? 

A I think he was removed prior to that time. 

Q And shortly thereafter, a report was 
prepared by Borrett & Huggins pertaining to Madison 
Guaranty? 

A Yes, Borrett & Huggins. 

12 

Q What I’m interested in is what happened 
between those events of the late ’80s and 1992 with 
respect to Madison. Could you tell me what the RTC 
was doing, if anything, with respect to Madison 
during those years? 

MR. BOCOCK: Okay, let me make sure I 
understand your question. You’re asking him what did 
the RTC do between sometime in 1980s and 1992? 

MR. BARTOLOMUCCI: Yes, with respect to 
Madison. 

MR. BOCOCK: At what point in the 1980s? 

MR. BARTOLOMUCCI: Following the 
declaration of insolvency, et cetera. 

MR. BOCOCK: That’s fine. 

THE WITNESS: When Madison was declared 
insolvent and passed through receivership, that was 
prior to when the RTC came into existence, so that 
initial handling of Madison was done by the FDIC. 

And as I recall, I think that was out of the old 
Minneapolis office that handled the initial Madison 
matters. Later the RTC is formulated and the shops 
that the FDIC handled then get passed to the RTC. 
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They came to the old Kansas City office and then as a 
result of reorganization, I think in January of ’91, 
we inherited the 18 ~ the Tulsa office inherited the 
18 failed Arkansas thrifts. 

BY MR. BARTOLOMUCCI: 

Q Was the FDIC investigating Madison during 
that time period, to your knowledge? 

A Yes, they had — they did a preliminary 
review, generated some reports and had done some work 
on the institution, yes. 

Q Do you know who prepared such reports? 

A Yes, it was an investigator in Minneapolis, 
but off the top of my head, I can’t think of his 
name. He’s no longer with either the RTC or the 
FDIC, but he’s still in the Minneapolis area. 

Q Could that have been Wyatt Adams? 

A No. Wyatt Adams was an investigator in 
Tulsa. 

Q Did any criminal referrals issue as a 
result of the FDIC’s investigations during that time? 

A Not to my knowledge, no. 

Q Was the — 

14 

A But I need — well, I need to probably 
clarify that. 

Q Please. 

A The initial work that was done on Madison 
was under the civil area, not the criminal area, and 
the civil aspects had been looked at and the 
investigations had been closed, so Madison was on a 
list to be worked, but we hadn’t got to Madison yet. 

Q So you think the FDIC’s investigation was 
of a civil nature? 

A Yes. 

Q To your knowledge, was your investigation 
the first criminal investigation of Madison? 

A I think so. 

Q Was the Office of Thrift Supervision 
investigating Madison, to your knowledge, during that 
same time period? 

A I don’t know, and I don’t know if the 
predecessor, which would have been FSLIC, I don’t 
know if they had done anything either. 

Q Have you heard of a 1986 OTS 407 
investigation of Madison? 
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1 A I kind of remember that one, yeah. 

2 Q Do you remember anything about it that you 

3 can expand upon? 

4 A That maybe resulted — that maybe is the 

5 one that resulted in the criminal case against 

6 McDougal back in the middle to late ’80s, somewhere 

7 in there. 

8 Q The one that went to trial in 1989 or so? 

9 A And then I think he was found not guilty, 

10 yes. 

1 1 Q When you began your investigation, your 

12 office’s investigation of Madison, did you have work 

13 product from FDIC, OTS? 

14 A We had some work product, not very much. 

15 Very little work product from FDIC. I think we had 

16 some court documents on the McDougal trial, but we 

17 didn’t have very many documents, no. 

18 Q You said earlier that your office’s 

19 criminal investigation of Madison began in 1992. Who 

20 actually requested the investigation or within the 

21 RTC, who actually made the decision that Madison 

22 would be investigated? 

16 

1 A The request came from the Washington office 

2 of investigations, down to Kansas City and then down 

3 to Tulsa. That was within the chain of command on 

4 the investigation side. I think also at the same 

5 time or very close, simultaneously, almost 

6 simultaneously, the director of the Tulsa office also 

7 requested that we take a look to see if there was any 

8 substance to the Gerth article. 

9 Q So if I heard you correctly, the initial 

10 movement to investigate Madison following the Gerth 

1 1 article came from Washington and simultaneously from 

12 the head of the Tulsa office, then down to you? 

13 A Yes. 

14 Q And so then you supervised the actual 

15 investigation itself? 

16 A Uh-huh, yes. 

17 Q Who did you assign that case to to do the 

18 fieldwork, if you did the assignment? 

19 A That — see, the institution was already 

20 assigned, and that institution was assigned to Jean 

21 Lewis. Could have been a combination between Jean 

22 and Wyatt, that’s the name you mentioned earlier, but 
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one or both of them. 

Q You mean to tell me that Jean Lewis had 
responsibility over Madison even before this decision 
in Washington and Tulsa was made to really start 
looking into it, it was already slated for her? 

A You assign each investigator so many 
institutions and you prioritize the institutions, and 
they work them as they get to them. That one I think 
was hers. 

Q Though later on other persons also 
investigated Madison from your office? 

A In Kansas City, yes. 

Q But that was not until later? 

A Uh-huh. Well, I think Wyatt Adams helped 
her a little bit early on in Tulsa. Then Wyatt did 
not - when the Tulsa office closed, he didn’t move 
to Kansas City, so his amount of input was minimal. 

Q We spoke earlier of the prior 
prioritization of the thrifts. I take it once the 
word came down from Washington and from Tulsa that 
Madison was to be investigated, it became of higher 
priority? 


Q During the course of Jean Lewis’s and the 
Madison team’s investigation of Madison, do you know 
who your investigators spoke to, if anyone, in Little 
Rock? 

A Most of the work that they did was of a 
forensic nature where they were looking at documents 
and records. If they talked to anyone, I don’t think 
they did. It was simply reviewing documents. 

Q So you don’t think they conducted any 
interviews of persons? 

A They might have talked to some of the 
people who had been involved in the Borrett & Huggins 
report, but off the top of my head, I don’t - 
possibly, but I just don’t remember. 

Q Is that standard practice in investigating 
a thrift to focus solely on the documents? 

A Yes, because generally the individuals 
won’t talk with us so we have — we pretty much have 
to rely on the documents that are at the institution. 

Q Was anybody outside of the RTC involved in 
the investigation process at that point? 
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MR. BOCOCK: This point is? 

BY MR. BARTOLOMUCCI: 

Q Prior to the submission of the first 
criminal referral. 

A Outside of the RTC? 

Q Were you assisted by any nonRTC personnel? 

A No, not that I recall, no. 

Q Skipping ahead somewhat, after the second 
set of referrals, the nine referrals, were submitted, 
what, if anything, did the Madison team do? Did they 
conduct any further investigations or was that the 
end of it? 

A Not the criminal investigators. After they 
finished the referrals, they did not do any 
additional investigation. They were involved in 
subpoena compliance, but not anything with an 
investigation. 

Q I want to turn now to the issue of what you 
found, what you uncovered in your investigation of 
Madison. Can you generally describe what you 
uncovered, what the goings-on at Madison were? 

A Generally. One of the referrals dealt with 

20 

kiting. We had -- actually you call them illegal 
loans, we had fundings that were questionable, just 
same kind of stuff that we had seen at other 
institutions. I mean, it’s nothing unique. 

Q Can you characterize the management of 
Madison, how it was being run? 

A It wasn’t being run properly. 

Q And is it your opinion, in fact, it was 
being run in a criminal fashion? 

A Some of the allegations in the referrals 
raised that issue, yes. 

Q I take it that, and correct me if I’m 
wrong, when you commenced the investigation of 
Madison, you had a certain theory or idea of what you 
might find, of what criminal activity there might 
have been? 

A No, you really don’t. Sometimes the 
examiners will have come across things or if you’re 
there when the institution is closed, maybe one of 
the employees will say something to you, but many 
times you don’t have that, so we have more or less an 
investigative procedure we go through. We look at 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


3012 


21 

certain things, and it’s wide enough that if certain 
things are there, you keep going, but many times we 
have no idea if there’s anything wrong in an 
institution of a criminal nature until we look. 

Q Did you ultimately come to suspect some 
criminal activity that you just couldn’t document? 

A If we can’t document it, then we leave it 
alone, because our purpose is to document it well 
enough to submit a referral. If we can’t document 
it, then we just leave it. 

Q Nonetheless, I imagine you must have some 
suspicions initially that then you go in search of 
supportive documents? 

A Well, you will see things that make you 
think, well, if this happened, I wonder if 
such-and-such-and-such happened, and you would go 
look for the appropriate documents. You can do that, 
yes. 

Q Can you briefly describe the role of James 
and Susan McDougal in Madison and in the suspected 
criminal activity at Madison? 

A Well, he was the president of the 

22 

institution, and I -- she was marketing director, 
advertising director, I forget exactly what her title 
was. You know, I think basically he didn’t honor the 
integrity of the institution. He used the 
institution like the funds were his. And that was 
the basic -- that was his basic operation. 

Q And he was really in charge of Madison, he 
ran the thrift? 

A Yes. 

Q And can you tell me what the role of or how 
Whitewater Development Corporation features in these 
matters? 

A Whitewater Development Corporation is just 
another one of his entities, one among many, a land 
development thing that just simply didn’t make it 
that he had to support to keep it from being 
foreclosed on, you know. It’s really a fairly simple 
issue. 

Q And his partners in that corporation were 
the Clintons? 

A Yes. 

Q I know that the first referral, the C0004 
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referral, cites the Clintons as persons who may have 
benefited from the suspected criminal activity. Was 
that documented in some way? 

MR. BOCOCK: I think your question is — 

MR. BARTOLOMUCCI: I would like to rephrase 
that, if I may. 

MR. BOCOCK: Your question would be what 
documents support that conclusion, wouldn’t it? 

MR. BARTOLOMUCCI: No, I don’t want to even 
rephrase it that way. 

BY MR. BARTOLOMUCCI: 

Q What is the basis for the belief that the 
Clintons benefited from -- could have benefited from 
the criminal activity that was being suspected? 

A They were receiving the benefit of the 
payments on the mortgage, and they weren’t making 
those payments themselves. 

Q Who was making the payments? 

A McDougal. 

Q And they benefited by being partners in the 
corporation without apparently putting anything into 
it? 

24 

A Right. 

Q Did you uncover any evidence that the 
Clintons knew about the suspected criminal activity 
that you uncovered? 

A That’s — direct evidence, no. 

Circumstantial evidence, yes. 

Q Do you know how the McDougals were making 
payments on Whitewater, what sort of funds they used? 

A Well, sometimes they would overdraft the 
account and he would force pay it as an overdraft and 
the money would just roll out. If you’re in an 
institution and you can control which checks get 
paid, whether there’s money to cover the checks or 
not, there’s a lot that you can do, and that was one 
of the primary ways that he made those payments. 

Q Can you describe the role or how Jim Guy 
Tucker features in these matters? 

A He was involved in a land development 
project, and I can’t remember who else was in there 
with him, there were a couple others, but he was a 
customer. 

Q What about former Senator Fulbright? 
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A I don’t think former Senator Fulbright was 
a customer. I think he did some work for the 
institution and was paid for that work. 

Q He figures in some of your criminal 
referrals? 

A There are some questions with regard to how 
he was paid, the source of the funds, again. 

Q So if I have this right, there are a number 
of important political figures who seem to be in 
Madison’s orbit. There are the Clintons, Fulbright, 

Jim Guy Tucker. Is that a fair characterization, 
that there are just a number of political figures who 
were involved in Madison and in the criminal activity 
that you suspected? 

A Yes. 

Q Do you think that all of the criminal 
activity that you suspected at Madison could have 
gone on without some sort of political influence 
being brought to bear? 

MR. BOCOCK: Again, Mr. Iorio, if you know 
the answer to these series of questions which call 
for extreme speculation, you can give it to him, but 
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if you don’t know, only tell him what you know. 

BY MR. BARTOLOMUCCI: 

Q If you think it’s speculation. In your 
opinion as someone who knows how S&Ls operate and how 
they operate legally, do you think a thrift like 
Madison could have been operated as it was without 
some sort of help from outside? 

A That’s a very general question. If we 
would get to the specifics with regard to the 
administration of the institution by the organization 
within the state or the government that’s responsible 
for monitoring it, that’s probably narrowing it down 
a little more, okay, but to say ~ I can’t answer 
that question affirmatively. It would be very 
speculative for me to say that because we just -- you 
know, that’s not what we look for. 

Q You have no direct evidence of it? 

A No, no. 

Q What are the state institutions that have 
primary responsibility for regulating Madison? 

A Well, in Arkansas there was a state agency 
that monitored the savings and loans, and that was 
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1 the same in a lot of states. And the person that 

2 heads that agency is appointed by the governor of the 

3 state. That’s also true in a lot of states. I think 

4 this particular time, the time in question, I think 

5 Beverly Bassett Schaeffer was — I might be wrong, 

6 but I think for a period of time she was there. 

7 There have been other people before and after her. 

8 Q If I heard you right, she was appointed by 

9 then Governor Clinton? 

10 A I think she was, yes. 

11 Q Do you know what her prior relationship, if 

12 any, to the Clintons was? 

13 A No, I do not. 

14 Q But she and her organization had large 

15 responsibility for regulating Madison? 

16 A Yes, they did. 

17 MR. BOCOCK: Let me interject something 

18 here. Mr. Iorio is delighted to be here and answer 

19 everyone’s questions about this, but I think we have 

20 to keep in mind that he is an investigator of 

21 specific criminal wrongdoing. He’s an unusually 

22 well-informed private citizen, and part of that is 
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1 because of his role as an investigator. He reads 

2 newspaper clippings. I’m sure he could give you a 

3 wonderful story about whether the regulator of the 

4 Arkansas thrift was in bed with the Clintons or not. 

5 I certainly have my opinion on that, but 

6 that’s not really the focus, it seems to me, of this 

7 investigation. The investigation is what he did and 

8 what he knows about his work, and the reason I’m 

9 concerned is because having been through this with 

10 Mr. Iorio before, I know that there are going to be 

1 1 this huge bank of people armed with White House 

12 communiques every five minutes trying to discredit 

13 his credibility on anything, and so if we try to make 

14 Mr. Iorio an expert on everything that has to do with 

15 Madison Guaranty, you’re not going to be successful. 

16 Mr. Iorio knows a lot more than we do, but 

17 he’s just head of field investigations for RTC. The 

18 person, if you want all the nitty-gritty, you need to 

19 ask Jean Lewis, the investigator, two levels below 

20 Mr. Iorio. And if you want to know questions like 

21 was political influence involved in the improper use 

22 of Madison, which is a very legitimate inquiry, this 
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isn’t the guy to ask. He doesn’t know anymore about 
it than I do. You could ask me, but I don’t want to 
tell you either because I don’t want to be exposed to 
a committee where someone is put on the witness stand 
as an expert who really knows less than you do. You 
know how to answer that question a lot better than 
Mr. Iorio does, I hope you do. 

MR. BARTOLOMUCCI: The purpose of this is 
to find out what Mr. Iorio knows. If he doesn’t know 
something, I suspect that he will say that. 

MR. BOCOCK: The difficulty is that I think 
he’s trying to be very helpful to answer your 
questions and he really will. He is going to tell 
you the answers. 

MR. BARTOLOMUCCI: And he has to. 

MR. BOCOCK: But I, as his counsel, am 
uncomfortable with you asking him questions like what 
was the cause of the Sino-Soviet rift when he’s 
really -- 

MR. BARTOLOMUCCI: I didn’t hear that 
question. 

MR. KRAVITZ: It’s coming next - 
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MR. BOCOCK: May be coming next. Again, I 
don’t mean to be ornery and I certainly don’t want to 
disrupt the proceedings and I appreciate what you’re 
trying to do, but I think it would help if you could 
narrow the scope of your questions just a little bit. 

MR. BARTOLOMUCCI: Fair enough. 

MR. BOCOCK: To the points at issue here. 

I’ve been through, I don’t know how many hours of 
this and there’s lots of questions to ask that relate 
to what he does. 

BY MR. BARTOLOMUCCI: 

Q It has been charged, I believe, that your 
office spent a disproportionate amount of time 
investigating Madison. I think we’re going to not 
get to that question now. I’m going to go slightly 
out of the order I had intended because someone is 
here to retrieve a document that I wanted to ask you 
about. So I have an E-mail dated January 14, 1994 
from James R. Dudine to you. I wonder if you could 
read the text of the E-mail into the record. 

MR. KRAVITZ: Can you tell us what the 
number on that is so we might have a chance to look 
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at it, too? 

MR. BOCOCK: RI 0104-S. 

BY MR. BARTOLOMUCCI: 

Q Would you now read the text of the E-mail? 

A "I’m sending this E-mail to save on the 
phone bill. In preparation for a briefing of CEO 
Altman on the Madison criminal referrals, could you 
produce or have you on hand a brief summary of each 
referral in plain English that tells the story in a 
way that everyone can quickly grasp the substance of 
the matter. Sound bites, if you will.” 

Q Do you remember receiving this? 

A Yes. 

Q And did you provide these summaries? 

A What we did is we provided the synopsis off 
of the referral, which is like a paragraph, to be big 
paragraph, little paragraph, medium paragraph. I 
think we provided those because we didn’t feel like 
that you could go much shorter than that and still 
have the essence of the referral. Now, I think that 
he had someone on his staff in Washington condense 
that even further, but the Kansas City office did not 
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do that. 

Q Do you know whether or not, in fact, he did 
brief Mr. Altman? 

A He told me that he did not. 

Q At the time when you received this, did you 
think it strange or unusual that there might be a 
briefing of Mr. Altman on the subject of these 
referrals? 

A I really didn’t think much about it because 
we had gone through another reorganization, and I 
didn’t know — I didn’t know if that was — I had no 
idea. 

Q In your experience, would the CEO 
ordinarily take an interest in particular criminal 
referrals? 

A Yes and no. If it was - if it involved an 
unusual amount of money or publicity or public 
figure, they were interested so that they wouldn’t 
get blindsided, so it wouldn’t have been, you know, 
terribly out of line. 

Q You told me that Mr. Dudine said he did not 
brief Mr. Altman. Did you subsequently come to learn 
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1 whether or not there was a briefing? 

2 A No, I did not. 

3 MR. KRAVITZ: Just as an explanation of why 

4 the document has to leave the room, some of our 

5 documents we’re not allowed to copy and it’s probably 

6 needed in another deposition. 

7 MR. BARTOLOMUCCI: I’m going to go ahead 

8 with — are you finished with that? 

9 MR. BOCOCK: Excuse me, yes. 

10 BY MR. BARTOLOMUCCI: 

1 1 Q We’re going to return to the issue of the 

12 times the Kansas City office spent investigating 

13 Madison and respond to issues of whether that was 

14 disproportionate. How did you decide to allocate 

15 time spent in investigating particular institutions? 

16 A Well, you worked — I’ve got to give you 

17 answers to a couple of questions to get to the answer 

1 8 that you want, okay? 

19 Q Sure. 

20 A You worked the short statute claims first, 

21 so the civil claims get worked first because they 

22 have got a three-year statute. The criminal matters 
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1 are a 10-year statute, so you don’t put many people 

2 on the criminal work early because you’ve got an 

3 extended period of time. 

4 So once you get your civil work under 

5 control, then you start pushing your people over to 

6 the criminal side. 

7 Is it unusual to put more than one person 

8 on an institution? No. Do you do it a lot? No, not 

9 really. It depends upon the institution, but we have 

10 had to do that previously. 

11 Q I have here an excerpt from your testimony 

12 before the House Banking Committee on August 8, 

13 1995. I wonder if you could read into the record the 

14 portion that I have highlighted. 

15 A Okay. 

16 Q I hope you will recall that as your 

17 testimony. 

1 8 A "There has been much said about how much 

19 time we spent at Madison, and we have furnished reams 

20 and reams of information to the committee. And I 

21 went back, took some time and figured how much time 

22 we spent where and how it all looked together. 
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Madison criminal referrals accounted for 47 percent 
of all investigative hours spent by the criminal 
investigations department in 1993. Of all 
institutions investigated by the criminal department 
in Arkansas in 1993, 86 percent of the total 
investigative hours were spent at Madison. Bear in 
mind I am talking strictly about Arkansas. Only 1 1 
percent of all the hours attributable to all of 
investigative functions for the Kansas City office in 
1993 were directed toward Madison so there was much 
else that was done ~ that we were doing besides 
working on the Madison referrals.” 

Q These figures were correct when you stated 

them? 

A Yes, they were. 

Q And you stand by them? 

A Yes, I do. 

Q Do you have anything to tell us by way of 
updating or elaboration? 

A We don’t have many claims left in the 
Kansas City office. I would say 85 to 95 percent of 
our work is completed, and we will be turning over a 
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small percentage of work to the FDIC at year end, so 
no, this is accurate. 

Q So is it fair to say, then, that in 1992 
and 1993, there just weren’t that many thrifts under 
the jurisdiction of the Kansas City office that were 
being investigated? 

A No, we were doing a lot of investigative 
effort. We had civil claims that were being 
investigated, civil fraud claims were being 
investigated and criminal claims were being 
investigated, so the whole variety of investigations 
were still going on. 

Q In your opinion, was a disproportionate 
amount of time being spent investigating Madison? 

A We spent as much time as we needed to get 
the job done. 

Q When you factor in that that was time not 
spent investigating other thrifts, it’s still your 
opinion that it was not disproportionate? 

A Yes. 

Q It was time well spent? 

A Yes. As of September — no, no, not as of 
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September 30. As of Monday, this past month, we have 
five remaining criminal claims to investigate before 
the end of the year. That’s all we have left. So I 
don’t think anyone can say that we didn’t complete a 
job by doing the criminal work. 

Q Your office issued 10 criminal referrals on 
Madison. Did you — was there any other thrift of 
comparable size that had as many criminal referrals? 

A Size is really not a relevant determining 
factor. The size of the institution is not a good 
indicator of how much criminal activity there might 
have been there. We have had other institutions that 
have had as much criminal work, not all of it done by 
us, some of it was done before we inherited them, but 
that’s - to the best of my recollection, we have 
other institutions that have had more criminal 
referrals come out of them than Madison, some — and 
I think they’re all larger than Madison. 

Q You told us earlier that the investigation 
of Madison heated up following The New York Times 
Gerth article. Do you think that public attention is 
a legitimate reason for prioritizing investigation of 
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a thrift? 

A Well, we were going — I think as I recall 
it was going to be worked in December and it got 
moved up and was worked in March. 

Q So it was slated for investigation in any 
event? 

A Yes, anyway, and we got to it nine months 
earlier. I don’t know that — that wasn’t my call. 

Q Right, that order came from Washington? 

A Yes. 

Q Did anyone above you in the chain of 
command ever say that you were spending too much time 
investigating Madison? 

A No, not within my chain of command, no. 

Q Did anyone even — in your chain of command 
even suggest that to you? 

A No. 

Q How bad — in terms of criminality, how bad 
do you think Madison was compared to other thrifts 
that you investigated? 

MR. KRAVITZ: Can you explain what you mean 
by "bad”? 
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MR. BOCOCK: And by other thrifts. 

MR. BARTOLOMUCCI: As I said, criminality. 

MR. BOCOCK: Are you talking about other 
thrifts that resulted in criminal referrals or the 
average thrift failure or what? I don’t think the 
average thrift involves criminal acts, but I’m not so 
sure anymore. 

BY MR. BARTOLOMUCCI: 

Q In comparison to other S&Ls that were 
criminally investigated, what was the — in 
comparative terms, what was the level of criminal 
activity at Madison? 

A It wasn’t the worst that I have seen, nor 
was it the best, okay, in a negative sort of way. On 
a scale of 1 to 10, maybe it was a 5 or 6 or 7, 
somewhere in there. 

Q But certainly worthy of investigation? 

A Oh, yes, yes. 

Q And issuance of criminal referrals? 

A Yes. 

Q I want to - would you like to add 
something? 
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A Yes, I need to say something here. One of 
the reasons that we do criminal referrals, okay, is 
not only to seek appropriate criminal sanctions, but 
we also seek to recover money in restitution orders. 

We haven’t recovered any money yet out of the Madison 
referrals, but I feel comfortable that there will be 
recoveries from those referrals. 

Q I would like to shift focus to the time 
period following the submission of the first Madison 
referral, that was in 1992? 

A Yes. 

Q Following the submission of a referral, is 
it ordinary for the investigators to receive some 
kind of a response from the Department of Justice, 

FBI, whoever it was submitted to? 

A Yes. We usually operate on, oh, I would 
say maybe a 90-day cycle, within 90 days we usually 
hear something, either formally or informally. 

However, this was at an election time, United States 
attorneys were changing, so we anticipated it would 
take longer, simply because of everything that was 
going on. 
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Q But in the ordinary case, you would often 
hear something within 90 days or so? 

A Yes. 

Q When you say hear something, does that mean 
a decision that further investigations will be 
undertaken or not or merely an acknowledgment within 
90 days? 

A Well, you will get an acknowledgment, 
you’ll get a phone call. It can be -- generally 
they’re phone calls. They want to know what kind of 
documentation have you got. It’s rather informal. 

Q And is it also standard operating procedure 
for your people to follow up a referral after it’s 
been submitted and maybe initiate contacts? 

A We will wait a reasonable period of time, 
because we’re carrying that as an open investigation, 
and we have to account, just like I told you we’ve 
got five claims left to do between now and the end of 
the year, we have to account for what’s open. And, 
you know, if they’re going to proceed on it, fine. 

If they’re not, fine. Just tell us so we can 

document our file. 
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Q With respect to the Madison referral, did 
you receive some sort of response within the ordinary 
period of time? 

A No. 

Q What did you do when the ordinary period of 
time elapsed or what happened? 

A This is -- Jean Lewis was the investigator 
that was responsible for that referral, and after a 
reasonable period of time she started tracing to try 
to find out what happened to the referral, where was 
it, what was going to happen, so on and so forth. 

And I think she commenced doing that February or 
March of ’93. 

Q That is to say about six months after the 
submission of the referral? 

A Yeah, something like that. 

Q So that’s well beyond the ordinary time by 
which you would have heard something about it? 

A Yeah, but -- but in this particular 
situation, because of the change in United States 
attorneys, not - we really - we kind of anticipated 
that. 
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1 Q You anticipated some delay? 

2 A Yeah. 

3 Q Do you know what she discovered, what she 

4 found when she started to follow up the referral? 

5 A Oh, there was quite a number of variety of 

6 things. She had to spend a lot of time tracking that 

7 down. She talked to a lot of people in Arkansas, a 

8 lot of people in Washington, D.C. and finally we got 

9 a declination on that in June or July of ’93, I can’t 

10 remember, somewhere in there. 

1 1 Q This declination from the U.S. Attorney at 

12 the time, is that Paula Casey? 

13 A Yes. 

14 Q I want to show you a document numbered 

15 006767. Is this the declination letter that your 

16 office received? 

17 A Yes. 

1 8 Q What is the date on the letter? 

19 A October 27, ’93. I was off by a couple of 

20 months. 

21 Q So that, in fact — this was the first 

22 formal - the only declination that you received with 

44 

1 respect to the referral, this was the first official 

2 action notification that you received of any sort? 

3 A Yes. 

4 Q I note that the first paragraph of the 

5 letter reads ”I’m writing at the request of the 

6 Office of Legal Counsel, Executive Office for U.S. 

7 Attorneys, U.S. Department of Justice to let you know 

8 the status of this referral." 

9 Is there anything unusual about that 

10 statement? 

11 A I think the first paragraph is unusual and 

12 I think the last paragraph is unusual. 

13 Q With respect to the first paragraph, is it 

14 unusual that this referral would have gone through 

15 the Office of Legal Counsel, executive office? 

16 A You know, I think this indicates the path 

17 that the referral took and maybe that’s why she 

1 8 stated it the way she did. Usually an assistant 

19 United States Attorney will sign the declination for 

20 the United States Attorney. We usually — sometimes 

21 we see a United States Attorney signature, sometimes 

22 we see AUSA signatures. So you just — you know, but 
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I don’t recall having seen that opening paragraph. 

And this last paragraph is very unusual. 

Q The one that reads "although I am declining 
to take further substantive action on this referral, 
my decision does not foreclose future prosecutions 
about the matters covered by the referral or related 
matters in the event that my office and the FBI are 
given access to records or information indicating 
that prosecutable cases can be made"? 

A Uh-huh. 

Q Why is that strange? 

A Well, on this particular referral, they 
knew the documentation and the evidence that we had, 
okay. We send everything that we’ve got, so this 
either makes or it doesn’t make. All we wanted was a 
yes or no answer. 

Q So in your opinion, it was unusual to get a 
response that was sort of a hedge, to say, well, 
maybe we’re saying no now, but maybe in the future if 
we had more information? 

A Uh-huh. 

Q And particularly in light of the fact that 
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you had given them everything you had? 

A Yes. 

Q We’ve talked about the first paragraph and 
the last paragraph. I would like to talk about the 
middle paragraph, which begins "as you know, this 
referral was reviewed by the criminal division of the 
U.S. Department of Justice at the request of previous 
United States Attorney for the Eastern District of 
Arkansas." 

In fact, did you know that this was — had 
been reviewed by the DOJ at the request of the 
previous U.S. Attorney? 

A I don’t know that we knew this at that 
time. I don’t remember how much Jean had learned 
then. Later we knew this, but I don’t remember if we 
knew it then. 

Q I would also like to note that in that 
middle paragraph, U.S. Attorney states "there is 
insufficient information in the referral to sustain 
many of the allegations made by the investigators or 
to warrant the initiation of criminal 
investigation." 
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Do you agree with that sentiment? 

A Well, no. We track indictments out of 
those referrals, okay. And out of those 10 
referrals, at last count I think we had nine or 1 1 
indictments on those referrals. 

MR. KRAVITZ: Excuse me, I have to object. 

I don’t mean to interrupt, but I think this letter 
refers only to the first referral. 

BY MR. BARTOLOMUCCI: 

Q I believe he’s correct in that. I think 
this is only with reference to C0004. 

A Okay. Then I would also not agree with it, 
because we’ve gotten indictments out of that 
referral, I think three indictments. 

MR. KRAVITZ: I’m sorry to interrupt you. 

THE WITNESS: That’s all right, that’s all 
right. Back to this, one of the repeated allegations 
that was first said here was that the referrals were 
no good, the referrals were no good, but when you get 
indictments, when you get plea bargains and 
confessions, I think that stands the test. 

BY MR. BARTOLOMUCCI: 
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Q Well, now let’s turn our attention to 
those, the second set of referrals. There were nine 
referrals prepared and submitted in 1993, and I think 
what you were just alluding to, some of these 
referrals provided the basis for criminal indictments 
against James and Susan McDougal and Jim Guy Tucker, 
an indictment prepared by independent counsel Ken 
Starr; is that right? 

A Yes. 

Q So, in other words, law enforcement 
personnel did, in fact, conclude that those referrals 
outlined criminal activity and lead to the additional 
investigation, in fact the initiation of legal 
action? 

A Yes. No one in either Mr. Fiske’s office 
or Mr. Starr’s office ever said the referrals were 
not good. 

Q What happened to those referrals after you 
submitted them? 

A The nine? 

Q The nine, in between the time that they 
wound up in Ken Starr’s indictment of the McDougals 
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and Jim Guy Tucker? 

A It was either in late October or early 
November of ’93, I want to say Jim McKay, but he’s 
the sports guy, I think it’s Don Mackay. Don Mackay 
was appointed as I think a special counsel, and then 
we worked with him for probably 60 to 90 days, 
somewhere in there, and then Mr. Fiske was appointed 
and we worked with Mr. Fiske until he was replaced by 
Mr. Starr, and now we work with Mr. Starr. 

MR. KRAV1TZ: Can I just make a comment off 
the record. 

(Discussion off the record.) 

BY MR. BARTOLOMUCCI: 

Q Now, I understand that your referrals ended 
up in the hands of special prosecutors and 
independent counsel, but you submitted them to the 
U.S. Attorney? 

A Yes. 

Q To Paula Casey. And do you know what she 
did with them? 

A No, I don’t know internally what she did 
with them. I think that somewhere, and I can’t 
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remember the time period here, but somewhere in here 
she recused herself from rendering a decision on 
those referrals, but I am not sure on the timing of 
that. 

Q Prior to your submission of the second set 
of referrals, did there come a time when they were 
subjected to a legal review by persons in the Kansas 
City office? 

A Yes. 

Q Can you explain what happened? 

A The -- we had always given a copy of our 
referrals to the PLS criminal coordinator, that was 
just standard procedure so that they would know what 
was going on criminally in an institution where they 
might have some interest if they had open and ongoing 
civil claims, so we had always, ever since I had been 
there, had given them complete set of referrals and 
the attachments so that they would know what we were 
doing. • 

Q Let me break in. In other words, you would 
give your referrals to PLS criminal coordinator for 
potential assistance of civil investigations? 
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A Or just for an FYI so that they wouldn’t 
be — that they would know what was going on with the 
Department of Justice, they were pursuing a common 
target. So we had always done that. And we had been 
pretty timely about that, too, you know, within two 
or three days, so there wasn’t long periods of time 
when they didn’t have this information. 

The request for a ~ and I prefer to use 
the word critique rather than review, because I think 
they impart different meaning. The request to do a 
critique of the referrals, that was the first time 
this had happened and it was with regard to the nine 
Madison criminal referrals. 

Q Let’s flesh that out. Prior to the Madison 
referrals, you would submit a referral to PLS for 
their information, for their benefit, but there was a 
change of policy at about the time of the Madison 
referrals? 

A I don’t think there was a change of policy, 
no. The policy was interpreted differently by PLS 
attorney in Kansas City. 

Q So — but someone ordered or mandated that 
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PLS conduct a "legal review" of these second Madison 
referrals prior to their submission? 

A Yes. 

Q And that was justified on the basis of an 
interpretation of a policy outlined in a memo dated 
June 17, ’93? 

A The memo was dated June 17 of ’93, but 
that’s not what the document said because I talked 
with the two people who wrote the document. 

Q What is your understanding of the content 
and meaning of the June 17, ’93 policy memo? 

A PLS is to be provided with a copy of any 
outgoing criminal referrals for their review as a 
means to exchange information, but you are not 
dependent upon them critiquing your referrals and 
telling you it’s all right to send them. 

Q So it’s not your understanding that say PLS 
had some sort of veto power over the referrals? 

A No, they did not. 

Q And it was not your intention to submit a 
copy of these referrals to PLS prior to their 
submission until someone ordered you otherwise? 
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Q And who actually told you, give these 
referrals to PLS to review before you send them to 
the U.S. Attorney? 

A Julie Yanda. 

Q For the record, would you state what her 
title, position is? 

A I think her title then was, I don’t know, 
senior counsel PLS. 

Q I take it you complied, you did give them 
the referrals for review? 

A Yes, I did. 

Q And 1 have a copy of the legal review 
here. If you need to refresh your memory, I will 
have you look at it, but what I want to ask you is, 
what did you think about the work product of this 
review? 

A Well, a criminal referral is a factual 
document, it is not a legal document, okay. Those 
are questions that the United States Attorney will 
have to decide as they evaluate the referral, but 

they are not questions that I decide before I submit 
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a factual document. 

Q Am I fairly characterizing this document, 
the legal review which for the record is numbered 
PLS 000 1-S, am I fairly characterizing it when I say 
it goes referral by referral and raises a number of 
questions, basically one sentence per question or so, 
about the referrals? 

A Yes. 

Q And in your opinion — 

A I don’t — I refer to it as a critique 
rather than a review, okay. 

Q We’ll call it a critique from here on out. 

A Okay. And I went to some great lengths to 
try to get that message when I was at -- we were at 
the House with representative from Minnesota, 

Benvenuto, and we never quite got that clarified, so 
I will start again. 

Q I only call it a legal review because 
that’s the term given to it, but these questions in 
your opinion go to legal rather than factual issues? 

A Uh-huh. 

MR. BOCOCK: Again, when you — 
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THE WITNESS: Yes, yes. 

BY MR. BARTOLOMUCCI: 

Q So in other words, these are not questions 
that a criminal factual investigator would be 
thinking about, would care about, in the course of 
preparing a referral? 

A No. The standard that we have to go by is 
a joint document that’s been approved by almost every 
federal agency, and I think there’s very good reason 
why they want the document to be factual and not 
legal, simply because nonattomeys prepare the 
document and they deal with facts, they don’t deal 
with the law. And if you wanted every document to 
meet every legal test that you could think of, you 
would not get many criminal referrals. That’s not 
what the program is trying to generate. That’s not 
the goal of the program. 

Q A referral is not trying to present 
evidence sufficient to obtain a conviction by a jury? 

A No. 

Q And not even meant to be all the 
allegations you would need to compose a criminal 
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indictment? 

A No. 

Q If I’m correct, it’s meant to provide 
enough evidence to warrant further investigation by 
law enforcement personnel? 

A Yes, and that’s about all that we can do, 
because we do not have powers of arrest, we do not 
have subpoena authority, we cannot compel someone to 
talk to us. So, you know, we’re limited in the 
authority that we have to put these together. 

Q So in your opinion, was this critique a 
useful exercise? 

A Not for us, it wasn’t. 

Q Did this delay the submission of Madison 
referrals? 

A By approximately two weeks. 

Q I’ve heard it said that this critique 
was -- in that it was ordered that it be before the 
submission was unprecedented. Is that your opinion? 

A Yes. 

Q It had never happened that way before? 

A Never happened that way before. 
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Q Did it happen that way after the Madison 
referrals? 

A Oh, it sort of ran hot and cold. A period 
of time went by and things were pretty much the way 
they had been prior to the Madison referrals. 

Recently, oh, I’d say spring of this year before the 
House hearings, we got rather vigorous again about 
reviewing referrals before they went out, but I don’t 
know if you have that document or not, but there was 
a draft policy that came out in November of ’93 
talking about procedures for criminal referrals, was 
not signed so it was draft, came out in November and 
it was backdated on September. It would have been 
backdated prior to the submission of the Madison 
referrals, but it was never signed. And it basically 
said that PLS has the opportunity to review the 
referrals, but it is not to hold up the transmission 
of the referrals, but that procedure was just a draft 
and never occurred. 

Q I see. 

A But it reinforced what we had thought all 
along. 
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Q Did it seem to you that this policy of 
presubmission critique was created with Madison in 
mind? 

A I didn’t know. I didn’t know what the 
motivation or the justification was. It bothered me 
about Madison because all of the civil claims in 
Madison were closed, okay, so there was no 
communication advantage that was going to be gained 
here because their work on Madison was over. I never 
understood nor was I told what this was supposed to 
accomplish. 

Q Could it have been for the benefit of law 
enforcement investigators? 

A No. 

Q You don’t think it would have been useful 
to a law enforcement investigators after the 
submission? 

A The critique? 

Q Yes. 

A I don’t think so. 

MR. BOCOCK: Are you talking about the 
critique presented to PLS? 
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THE WITNESS: This thing here 
(indicating). 

BY MR. BARTOLOMUCCI: 

Q The critique that PLS prepared? 

A It never went — to the best of my 
knowledge, it didn’t go to law enforcement. 

Q It was simply prepared? 

A Yes. 

Q Do you know who the intended audience of 
the critique was? 

A Who got that? I don’t remember off the top 
of my head. Just internally within PLS in Kansas it 
looks like, unless there’s a cc somewhere. It 
doesn’t say. This document becomes very important 
later. That’s all I want to say now because we’re 
out of context, but that document becomes very 
important later. 

MR. KRAVITZ: Can you say for the record 
which document you’re referring to? 

MR. BOCOCK: PLS 000 1-S. 

MR. KRAVITZ: The critique of the Madison 
referrals? 
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MR. BARTOLOMUCCI: Also known as the legal 

review. 

MR. KRAVITZ: That’s how it’s been 
identified to us, too. He’s not the only one. 

BY MR. BARTOLOMUCCI: 

Q Did there come a time when there was some 
friction between Kansas City investors and Kansas 
City legal personnel with reference to the production 
of documents in compliance with an FBI subpoena? 

A We need to talk about the period of time 
between when the first 0004 was submitted, which I 
think is late August or early September of ’92, and 
when — no, I’m off a year. We need to talk about 
the Don Mackay period of time, which is -- 

Q Mackay was the first special prosecutor? 

A Right, special counsel. 

Q Special counsel. 

A Which as we’re going to be talking the 
fall, let’s say, September, October, November, 

December of ’93, because the other nine referrals 
were in process. And the reason that he made the 
trip to Kansas City with some FBI people from Little 
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Rock was to complain about the subpoena compliance 
that he was getting with regard to the nine 
referrals. 

Q Mackay complained? 

A Yes. 

Q What was his complaint? 

A Well, the procedure had been altered and 
PLS was making the final determination whether or not 
documents would be transmitted to the FBI in Little 
Rock as a result of a subpoena. They became very, 
very frustrated, made a complaint up the chain to 
Justice in Washington, over to RTC, down to 
investigations, hence he had — got some people 
together and came to Kansas City, I think it was 
early November of ’93, and we sat down and had a 
session about subpoena compliance. 

Q What was the cause of the problem with 
subpoena compliance? 

A PLS wouldn’t honor the subpoenas. They 
would say they were flawed or something was wrong or 
something else, they wouldn’t give all the documents 

requested. It was just a slowdown. 
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Q But somehow the allegation was made that 
investigations was also involved in this 
noncompliance? 

A No, they were concerned because in the past 
this had not been a procedure. Subpoena compliance 
was our responsibility, but when Madison got 
involved, then you had another layer, a different 
procedure that was not working for them. 

Q Did any of your people interfere or cause 
delay in subpoena compliance? 

A No, none of the investigators, no. During 
the course of the meeting, the PLS representatives 
who were present were Julie Yanda and Phil Adams. 

The FBI agent was very upset. I guess he was in 
charge of the case and couldn’t get the documents 
that he wanted and I think he thought it was 
obstruction. 

Q And did this issue result in the removal of 
Jean Lewis as the lead Madison investigator? 

A No, that removal and this incident are 
unrelated. Jean Lewis was removed as lead 
investigator of Madison because Julie Yanda asked for 
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her to be removed. 

Q Why did she make that request? 

A There was some friction between Jean and 
Julie’s criminal coordinator, Karen Carmichael, and 
Julie came to me and asked me to remove Jean. And I 
said well, if I’m going to remove Jean, you should 
remove Karen, let’s clean the House on both sides, 
put new people in and get on down the road. It was a 
management decision, that’s what we did and it seemed 
to work fme after that. 

Q Do you know what the source or nature of 
that friction was between them? 

A Oh, it goes back to Tulsa, it goes back to 
other institutions. There was a lot of history 
there. 

Q Was it over, nominally at least, the 
sharing of information between the two of them? 

A I wouldn’t say sharing of information. I 
would say it was over a disagreement with regard to 
the roles of each in the criminal referral process. 

Q So Ms. Lewis’s removal was not because of 
the work she had done on Madison in any way? 
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A No. 

Q Because of her job performance? 

A No. She was a very competent 
investigator. She had done a very good job there. 

Q Her removal wasn’t even punitive at all? 

A No. 

Q It was just to eliminate this tension? 

A Yes. I think she was upset because she had 
spent so much time on Madison and, you know, wanted 
to stay involved, but she, after that, was not 
involved on the day-to-day operation of the 
investigation. She still was a very critical 
resource person because she was the most 
knowledgeable investigator about Madison, so people 
would still talk to her like an encyclopedia, but she 
was not the investigator in charge of the 
investigation. 

Q In light of all these events that you’ve 
mentioned to me, the delays in the handling of the 
first referral, in receiving a response to it and an 
ultimate declination, the issues surrounding the 
critique, the subpoena compliance issues, did you 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


3034 


65 

draw any larger conclusions about how the Madison 
referrals were being treated by the system? 

MR. KRAVITZ: Can you be more specific than 
just "the system"? 

BY MR. BARTOLOMUCCI: 

Q By those persons who had responsibility for 
moving it along, making decisions upon it. 

MR. KRAVITZ: You mean within the 
Department of Justice? The RTC? 

BY MR. BARTOLOMUCCI: 

Q Within RTC and the Department of Justice. 

A I really can’t comment much on the 
Department of Justice, other than at the first one, 
it took a year. The other nine seemed to -- 
hindsight is 20/20. They seemed to move along just 
fine theoretically after things got to rolling. 

Q You mean after the U.S. Attorney recused 
herself? 

A Yes. Within the RTC, it was totally 
different from day one. 

Q What was totally different? 

A Well, the procedure, the — that document 
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(indicating), couldn’t send out — didn’t want us to 
send out the referrals until they had a chance to 
review it, subpoena compliance. The whole thing was 
different. 

Q I’m going to read to you something else you 
said on August 8 of last year before the House 
Banking Committee. I don’t think I have the 
transcript with me, but I’ll represent to you that 
this is accurate. What you said was "through this 
arduous process, we have learned that the RTC is not 
above politics in its handling of investigations of 
high visibility failed banks. If important people 
are implicated, special procedures are employed. New 
review mechanisms can be developed and sensitive 
information leaked to the highest sources. Analyses 
of criminal referrals can be tainted by those with a 
political agenda. Information flow can be slowed by 
newly invented rules and review procedures until the 
prosecution process appears obstructed by invisible 
forces." 

Is that the substance of what you said? 

A I think that’s out of my statement, opening 
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statement, yes. 

Q Is that still your view? 

A Yes, it is. 

Q Can you elaborate upon it for us? 

MR. BOCOCK: Could you be more specific 
about a particular part of it? 

MR. BARTOLOMUCCI: I’ll rephrase the 
question. 

BY MR. BARTOLOMUCCI: 

Q Did you come to the conclusion and is it 
your view that attempts were made to obstruct or 
impede the Madison referrals within the RTC? 

A Yes. 

Q And if you would state once again the bases 
for your conclusion? 

A Well, based on the questions that we have 
gone over here in the last 15 or 20 minutes, I think 
when we talk about the critique, we talk about the 
change in compliance procedures, we talk about 
replacing Jean Lewis, if I would have replaced her 
and not allowed her to be a source of information, 
the investigative effort would have been seriously 
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hurt, okay. I did replace her, but I didn’t isolate 
her. She was still available as a source of 
information. 

All of those things were not normal, were 
not ordinary, and they could have done much to slow 
up or hinder or obstruct the investigation. To a 
degree, they all did, okay. 

Q In your statement that I’ve quoted, you 
identify politics as a cause of this interference. 

Can you elaborate for us what you mean by that? 

A Oh, we have -- so far in the questions that 
you have given to me, we haven’t covered all these 
other areas that led me to make that statement, but 
we have ~ during 1994, the mandate that we were not 
to talk to independent counsel unless PLS gave us 
permission to do so, the being placed on 
administrative leave. If I had — if we were going 
at this in a chronological order there would be a lot 
more things, but things like that, okay. 

Q A series of incidents? 

A Yes. It’s not any one incident, but a 
multitude of many, okay. 
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Q And the combined force of them left you 
with an unmistakable impression that attempts were 
being made to stand in the way of the referrals? 

A Yes, or stand in the way of the referrals 
or use you as an example of not following what should 
be done. That’s sort of vague, but things of that 
nature. 

MR. KRAVITZ: Chris, can we take a break 
sometime soon? 

MR. BARTOLOMUCCI: Would you like to take a 

break? 

THE WITNESS: Why don’t we go until 3:00 
and take a break. 

MR. BOCOCK: My general view is unless 
we’re in the middle of something, take a break. 

MR. KRAVITZ: I don’t know if you are in 
the middle of something. 

MR. BARTOLOMUCCI: I can take a break 

here. 

(Recess.) 

(The reporter read the record as requested.) 

MR. BOCOCK: You had asked Mr. Iorio sort 
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of an open-ended question which was, in essence, what 
was the basis of the conclusion that you reached in 
your opening statement, and that’s kind of a 
difficult question for Mr. Iorio to answer, but I 
think he had some things he wanted to add by way of 
clarification. 

MR. BARTOLOMUCCI: By all means. 

MR. BOCOCK: Because we want to make sure 
his answer to that gives you a complete picture of 
what’s involved. And I may even help a little bit to 
make sure we get all the issues out there. 

THE WITNESS: We had talked about the 
critique, ’’review procedure” which was unusual, the 
change in subpoena compliance and then we talked 
about the November ’93 draft procedure that was 
backdated to September, and I don’t know if you’ve 
got a copy of that document or not. That document is 
available. 

Basically that procedure tried to, if it 
had been implemented, tried to say that what PLS did 
by holding up the referrals until conducting this 
review, critique procedure, was all right. It seemed 
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1 like it was an effort to make something that had 

2 occurred questionable and out of the ordinary to 

3 appear to be more ordinary, okay. That procedure was 

4 not signed. It was just sent out as a draft. That 

5 document is available. The House has it. If you 

6 can’t find it with all that other stuff, if you let 

7 me know, I can get it for you, okay? 

8 BY MR. BARTOLOMUCCI: 

9 Q Well, it’s probably in the reams and reams 

10 of paper, but just so I understand you, you’re 

1 1 telling me that in November of ’93, that is after the 
I 12 date of the critique, the critique is dated October 7 

13 ’93, you’re saying the next month, in November, 

14 there was a memo which attempted to justify or 

15 formalize that policy and then it was backdated to 

16 September? 

17 A Yes. It would have been a procedure that 

18 would have changed the June 17, ’93 procedure to a 

19 procedure more in line with what PLS in Kansas did 

20 with those nine referrals. 

21 Q So the June 17, ’93 policy memo comes 

22 along, and it’s subjective as to interpretations as 
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1 to what it required or allowed PLS to do; is that 

2 right? 

3 A Only in the mind of PLS. 

4 Q In the mind of PLS. In your view, as we’ve 

5 stated, it didn’t require presubmission, critique or 

6 review? 

7 A Nor did the two authors of the document, 

8 that was not their intent, either. 

9 Q Who were they, the authors? 

10 A Jim Dudine and Carl Gamble. 

1 1 Q And they told you this? 

12 A Yes. Well, we had a telephone conference 

13 because I was faced with this difficulty of getting 

14 these referrals along the road and out, so Lee Ausen 

15 and I had a conference call with Jim Dudine and Carl 

16 Gamble and said what did you mean. 

17 Q You asked them about it when the issue came 

18 up about presubmission critique, you asked them since 

19 they wrote the policy what they meant by it? 

20 A Yes. And they said no, that’s not what we 

21 meant. We meant an information copy. 

22 Q Then the November ’93 draft policy 
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attempted to formalize PLS’s view? 

A Yes. 

Q Then that got backdated to September? 

A Yes. 

Q In an apparent attempt to - 

A But it was never signed. 

Q Which was never signed? 

A The November policy. 

Q So it was drafted in November, but the 
document — there’s a document, but it’s dated 
September? 

A It was drafted in November, backdated to 
September, but because it wasn’t signed, it doesn’t 
have any force and effect so the previous policy of 
June 17, ’93 is still the one that’s in force and 
effect, okay? 

Q Okay. 

MR. BOCOCK: Mr. lorio has several other 
points to make. 

BY MR. BARTOLOMUCCI: 

Q Certainly. 

A There is a — and I’ve got to find it in 
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here. 

Q Just for the record, you’re looking through 
the October 7, ’93 critique/legal review? 

A Yes? 

A On page 7, Arabic 6, it said "could the 
four $3000 checks be relevant to a fundraiser event 
for couples, i.e., bank with gala, et cetera, for 
which tickets cost $1500 a person (in 1985 the legal 
limit was not 1000, but was $1500)." 

This particular information there was not 
information that investigations in Kansas City had 
access to. 

Q Just to provide a little bit of background, 
you’re reading from the critique. A question raised 
by PLS about a specific criminal referral? 

A Yes. 

Q And you’re telling me that the question 
raised is based upon — or draws from information 
which wasn’t public at the time? 

A Yes. 

Q How do you know that the information wasn’t 
public? 
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A Because this same explanation for the 
checks was in a White House press release some three 
weeks later. 

Q And you’re sure of this? 

A Yes. We have given this information to the 
interviews of the House. Yes, we’re very sure on 
this. I think we can even tell you which newspaper 
we saw it in. 

Q Okay. 

MR. BOCOCK: And there’s also no report of 
the campaign contributions by the Clinton campaign 
fund, and it was a fundraiser after the campaign was 
over. 

BY MR. BARTOLOMUCCI: 

Q Let’s proceed under the assumption that 
you’re correct, that this was not publicly available 
information at the time. How would PLS have come by 
it? 

MR. KRAVITZ: You’re asking him to 
speculate? 

MR. BARTOLOMUCCI: I’m asking if he has any 
knowledge about how PLS would have come by it. 
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MR. KRAVITZ: That’s a fair question. 

THE WITNESS: Well, I have ~ only what 
I - 

BY MR. BARTOLOMUCCI: 

Q If you have speculation, you can label it 
as such. 

A Only what I -- I have been told that -- 
well, I shouldn’t say I’ve been told. I’ve read this 
in the newspaper, I read it in someone’s deposition, 

I can’t remember because I’ve read so much, okay, but 
I didn’t create this information. Jean Hanson was 
provided a copy of this (indicating) in draft form. 

MR. BOCOCK: By "this," you mean the 
critique? 

THE WITNESS: The critique. 

BY MR. BARTOLOMUCCI: 

Q Jean Hanson, the general counsel of 
Treasury? 

A The Treasury, was provided a copy of the 
critique in draft form. 

Q Do you know — well, that must have been in 
between the preparation of the referrals and — 
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A It has to be between — I think we 
transmitted in October 8 and I think PLS was given a 
copy of the referrals on the 28th or 29th or 30th of 
September. 

Q So it was about -- 

A 10 days. 

Q — a 10-day window there? 

A Yes, but there’s no one -- we didn’t have 
access to that information. PLS didn’t have access 
to that information, you know. 

Q So it’s your understanding from public 
reports, or et cetera, that Hanson was provided a 
draft copy of it? 

A Yes. 

Q So is it your speculation, perhaps, that 
this information came back to PLS through Hanson? 

A Yes, that’s our speculation, because the 
wording here is almost - I can’t remember now, but 
it didn’t - when we read this, it didn’t flash 
anything because it didn’t mean anything. You know, 
well, jeez, they’re really out in left field on this, 
but then three weeks later or two weeks later, there 
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it is in a White House press release, you know, it 
might have been coincidental. 

Q Who noticed that that White House press 
release contained this information which had 
previously appeared in the critique? 

A I can’t remember if it was Jean Lewis or Ed 
Noyes or Mike Karen or myself; 1 just can’t remember. 

Q Somebody in KC investigations figured this 

out? 

A Yes. 

Q Brought it to your attention? 

A Yes. 

Q I imagine you made some inquiries in 
PLS about this? 

A No. 

Q Didn’t talk to anybody about it? 

A We told the independent counsel. 

Q Did anyone in PLS say something to you 
about it? 

A No. 

Q So you don’t know how it got in there? 

A No, I have no idea. 
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Q But it appears as though it was information 
pertaining to some political fundraiser for Bill 
Clinton; is that right? 

A Right there (indicating). With that, you 
can’t tell. You’d have to get out the referral and 
go to the referral section that they are critiquing 
to see exactly - that won’t give you the complete 
picture. You’ve got to go back because we’re 
questioning some $3000 checks that were going through 
the account. 

Q Setting aside the fact that the question of 
whether this could have come from the White House or 
Jean Hanson, they’re raising a factual question here, 
a possible factual explanation for these checks? 

A Yes, trying to explain what the checks 
might have been. 

Q But PLS is not an investigative body or at 
least - let me retract that. 

They didn’t do any further investigating of 
the matters in the criminal referrals, did they? 

A No. 

Q By and large, this critique relates to 
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legal questions or what-ifs from the face of the 
referrals? 

A Yes. 

Q This question offers possible explanation 
based upon facts which were not part of the criminal 
referrals? 

A Yes. 

Q So even setting aside the issue of did this 
come from Jean Hanson, from the White House, there is 
a question, is there not, about how they would have 
known this at all? 

A Yes. 

Q Or why this would have been something - 
within the scope of their mission? 

A Yeah, when we initially read that, it 
just — it didn’t do anything because it doesn’t fit, 
it doesn’t add, but it was unique enough that when it 
was seen later in the newspaper, it flashed for a lot 
of people. 

Q So you really believe this is highly 
unusual and extraordinary? 

A Very unusual. 
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Q Do you have anything else you want to add 
about it? 

A One of the things that I had mentioned 
earlier is that the — that Madison the institution 
was a closed institution. All of the civil claims 
had been closed by April Breslaw back in 1989 or 
1990. There was no ongoing litigation, no ongoing 
anything that would involve PLS. So for them to be 
tremendously concerned about the referrals that were 
going out on Madison doesn’t really fit because they 
have no interest in a closed institution. You know, 
it just doesn’t add up, it doesn’t make any sense. 

Q There’s something I don’t understand. 

You’re telling me that PLS Kansas City’s work on 
Madison was done. In fact, they never — since it 
was an FDIC-assigned institution, the institution had 
been closed by the FDIC, it had never been 
assigned — 

A That institution had been handled by PLS in 
Washington, D.C. The Madison civil work had never 
been assigned to the Kansas City PLS office. They 

had no files, they had no interest, they had no 
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nothing but yet they wanted to do a critique of those 
referrals. And I don’t know why. 

Q So it sounds to me like you’re telling me 
that it’s a mystery why they were interested? 

A Yeah. They never asked to do that on any 
other institution that was closed that we did 
referrals on. 

The acronym "PLS" stands for professional 
liability claim, and PLS would bring lawsuits against 
officers, directors, attorney, accountants and 
appraisers for negligible work that would cause loss 
to the institution, so they are primary negligence 
litigators, okay. And that’s their background, 
that’s their experience. It is not civil fraud, it 
is not criminal. 

Q Now, there was some continuing civil work 
being done on Madison out of Washington, D.C.; is 
that right? 

' A They - a civil review team was put 
together in June of ’94. 

Q Out of D.C.? 

A Out of Washington, D.C., yes. 
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Q What were they trying to do? What does a 
civil review team do? 

A They were -- well, it started out as a 
civil review team and then Pillsbury, Madison & Sutro 
enters into the picture as the retained law firm to 
assist in the civil review. 

Q Just explain for me what a civil review 
is. 

A You would go back and look at the work that 
was done by the first attorney who had the 
institution, that was April Breslaw. You would go 
back and look at her work, look at the documents that 
she looked at and really second-guess whether or not 
she made valid decisions. We had done the same thing 
in the fall of ’93 after all the referrals were done 
because we wanted to know if there was something in 
Madison that we needed to know about, so I assigned 
an investigator to do that very same thing. Took him 
an extended period of time because we couldn’t get 
the records, but he reached the conclusion that the 
decisions that April Breslaw had made were correct. 

Q So at the time that this civil review was 
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being conducted in D.C., the opportunity for civil 
cases to be brought was over, those cases were 
closed? 

A The statute extender was passed by Congress 
in February of ’94. It allowed -- it extended the 
statute of limitations on civil fraud, and 1 think on 
certain negligent matters through December 31 of ’95, 
but the only thing with Madison that was still — 
now, bear in mind this is February of 1994, six or 
seven months after the referrals went out in October 
of ’93. The only viable potential claims in Madison 
were civil fraud. The problem with Madison is there 
was always plenty of merit, okay. There was always 
negligent acts within the institution, but there was 
never any money to recover so it doesn’t do you any 
good to bring a civil suit if you can’t recover. 

That’s the conclusion that April Breslaw 
reached, that’s the conclusion that we reached. I 
can’t tell what this conclusion that Pillsbury, 

Madison, Sutro reached because we’ve never seen their 
complete report, so I don’t know where they are. 

Q Well, just so I understand, the civil 
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review was intended both to go over, to review the 
civil work which had already been done in Madison? 

A Yes. 

Q Under the leadership of April Breslaw? 

A Yes. 

Q And determine whether there was any 
possible additional civil case which could be brought 
in terms of civil fraud? 

A Yes, yes. That’s what it started out as, 
although that’s not what it ended up as. 

MR. BOCOCK: You’re talking about the civil 
review by Pillsbury, Madison now, aren’t you? 

THE WITNESS: Yes, yes. Pillsbury, 

Madison & Sutro, I’ll just say Pillsbury, was hired 
by Ellen Kulka, I think in the third week of January 
of 1994. 

BY MR. BARTOLOMUCCI: 

Q Tell us who Ellen Kulka is. 

A She was then the general counsel of the 
RTC. They commenced their civil review of Madison, 
but it was more than a civil review, okay. They 
looked at every single document that pertained to the 
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referrals. They looked at everything. 

During the course of their efforts, and I 
think they just theoretically recently have 
completed, like this summer, maybe July of this year, 
they completed and submitted maybe a 50- or 60-page 
document and that particular document dealt with 
whether or not Whitewater caused a loss to Madison. 

Well, that’s not a civil issue, that’s not a civil 
fraud issue, that’s a criminal issue. So what they 
have done, and the American taxpayer has paid for it, 
is they have critiqued the referral. 

Q Were they asked to do that by the RTC? 

A I don’t know what they were asked to do. 

General counsel would have to answer that question 
for you. 

Q I take it that it’s ordinary for a private 
firm to be retained to conduct a true civil review? 

A I don’t know that it ever happened before. 

Q So you’re saying ordinarily this is 
performed by, as in this case, people in D.C.? 

A Yes. The actual function of a civil 
review, that would mean that you would come back and 
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look over someone’s shoulder to make sure they made 
good decisions. I don’t know that I’ve ever seen 
that happen in the RTC, okay. This is maybe the 
first and only. 

Q That is it, being given to a private firm? 

A Yes. 

MR. BOCOCK: What Mr. Iorio is trying to 
explain to you are some additional reasons that 
support his conclusion that was reached in his 
opening statement that this was handled in a highly 
unusual manner. You may or may not know that the 
Pillsbury, Madison report cost something like 
$4 million, that they had at some point something 
like 25 lawyers working on it at one time, that the 
report which Mr. Iorio can explain to you 
substantially interfered with the operations of the 
investigation department for a period of many months 
because, of course, these people had to come in to 
get this information, which they have the reason that 
they claim to do it, and that would be 
understandable. That’s never been done before and 
this is a man who is criticized because he spent too 
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much time, too many people working on the Whitewater 
case. Are you with me here? 

THE WITNESS: And I didn’t spend 
$4 million. 

BY MR. BARTOLOMUCCI: 

Q So it’s your view that this civil review 
conducted by Pillsbury, Madison & Sutro was just - 
was another thing that contributed to your belief 
that - 

A And the timing is very, very critical 
here. Bear in mind that Mr. Fiske came on as special 
counsel in January of ’94, and Pillsbury, Madison 
were hired in January of ’94. They staffed up 
quicker than the independent counsel did. If you 
will look at their report, the only one that they 
have submitted, and I say that there’s other 
documentation there that has not been made public. 

They talk about the Whitewater and Madison 
relationship and they list the number of people they 
have interviewed as a basis for preparing this 
document. Well, they interviewed a number of people 
that didn’t have a darned thing to do with 
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Whitewater. These were extraneous interviews that 
had to do with additional referrals. Most of the 
names on the interview list you will recognize 
because most of those people have been indicted. 

I also think that they probably got to 
interview the people before Mr. Fiske or Mr. Stan- 
got to interview them. I think there’s many 
questions that need to be asked and answered by 
Pillsbury with regard to what were they doing, why 
were they doing it and who was telling them to do it, 
plus spending $4 million to do it. 

Q And you said that it was Ellen Kulka who 
made the decision to hire Pillsbury, Madison to do 
this? 

A Yes. 

Q And presumably she set the parameters of 
their investigation? 

MR. KRAVITZ: Are you asking him to 
speculate? 

THE WITNESS: No, I - to the best of my 
information, she made that decision. 

MR. KRAVITZ: Which decision? 
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THE WITNESS: To hire that law firm. 

MR. KRAVITZ: I think that was a different 
question than what was just asked. 

THE WITNESS: Okay, but, you know, that 
all -- all of this -- you know, this procedure that 
prompted me to say what I said in my opening 
statement to the House, you know, it starts in the 
fall of ’92 and it goes on for -- well, it goes on 
through July of ’95. It’s almost a three-year period 
of time here that things are happening that are not 
normal, that are not explained, are out of the 
ordinary, the little statement in here (indicating), 
and then you’ve got the administrative leave where 
I’m placed on administrative leave, I’m brought back, 

I’m never told why I’m placed on administrative 
leave. 

BY MR. BARTOLOMUCCI: 

Q We’ll come to the administrative leave 
issue, but I’m still curious about the Pillsbury, 

Madison work. I’ve read the report, and it seemed to 
me that it spent a lot of time talking about the 
criminal referrals. 
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A Uh-huh. 

MR. BOCOCK: Meaning yes, if you meant to 

say yes. 

THE WITNESS: Yes. 

BY MR. BARTOLOMUCCI: 

Q What do you think of that? 

A If they were hired to do a civil review, I 
would like to see a document that tells me what civil 
items they looked at. If they were hired to do a 
criminal review, then that’s something else. 

Q In other words, if they were looking into 
what civil claims should have been brought, could 
have been brought, that wouldn’t normally lead them 
to focus upon criminal matters? 

A That’s true. 

Q They really wouldn’t have a reason to be 
looking into these criminal referrals that your 
office prepared? 

A Not for a civil review, no. 

Q Is there any reason to believe that the 
suspected crimes in the criminal referrals would be 
the same events which might trigger civil liability? 
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A They might have some commonality, but check 
kiting is not one. 

Q But if you were going to be — if you were 
investigating possible civil liability, you might not 
start or dwell long at all upon the matters in the 
criminal referrals? 

A No. You would look at the officers and the 
directors of the institution. You would look at the 
attorneys, accountants, appraisers, look at lending 
policy, look at classified loans, you would look at 
very -- standard procedure of what you do. The other 
thing that bother us about Pillsbury, Madison was 
they weren’t bankers. They didn’t know what a - 
they didn’t know banking terms. It was later we 
found out that a secondary contractor was hired to do 
the bank work for them because they didn’t have 
attorneys who did bank work. 

Q Let me ask you one more question about 
Pillsbury. I believe your counsel said that their 
work on the civil review that they conducted 
interfered with your work, with the operations of 
Kansas City investigations? 


3048 


93 

1 A Well, I think what they were trying to do 

2 is they were trying to shut us down and start them 

3 up, okay, and it was the same period of time that we 

4 were told well, if the independent counsel calls you 

5 and wants a question answered, you can’t answer until 

6 PLS tells you it’s all right, okay. So we had a 

7 situation where we got a call from one of Mr. Fiske’s 

8 attorneys, Julie O’Sullivan, and we said well, we 

9 can’t answer until we get permission. So two or 

10 three weeks go by and we don’t get permission, and I 

1 1 think Ms. O’Sullivan became infuriated and she 

12 drafted a letter that went to PLS in Washington, D.C. 

13 which she very calmly told them that she could talk 

14 to us any time that she wanted to and she expected us 

15 to be able to answer. 

16 Now, she sent us a copy of her letter so 

17 that we knew where she stood. It took the system 

1 8 within RTC to let us know that we could talk to the 

19 Office of the Independent Counsel approximately 

20 another two weeks, but we knew in advance and we were 

21 talking anyway. That’s unusual, that’s very unusual 

2 2 that you can’t talk with the people that you’ve given 
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1 your referrals to, can’t answer their questions, you 

2 can’t assist them in their investigation. 

3 I think what they were trying to do here is 

4 trying to shut us down. 

5 Q What do you mean by that? 

6 A Shut us down? 

7 Q Yes. 

8 A Not be involved in the investigation at 

9 all, and shovel that all over to Pillsbury, Madison 

10 and let them be the group that interrelates with the 

1 1 Office of Independent Counsel, but that poses 

12 problems for the independent counsel. There was a 

13 lot of -- a myriad of legal problems can be 

14 associated with dealing with attorneys that represent 

15 an agency separate and distinct from what we’re 

16 talking about. 

17 Q Just for clarification purposes, these 

18 events take place in ’94? 

19 A Yes. 

20 Q After the submission of the criminal 

21 referrals, after the appointment of Fiske, and later 

22 Starr? 
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A Yes, but it was probably their high point 
was January, February, March, April, probably the 
first five, six months of ’94. 

Q On the same day — two days I believe that 
you testified before the House Banking Committee and 
in your presence, Jean Lewis also testified, and I 
want to read to you a quotation from her opening 
statement from that session. She said that there was 
a "concerted effort to obstruct, hamper, and 
manipulate the results of the investigation" that is 
the investigation of Madison by persons in the RTC, 
the U.S. Attorney’s office under Paula Casey and main 
Justice in Washington. 

MR. KRAVITZ: Is that all a quote or are 
you now paraphrasing? 

MR. BARTOLOMUCCI: I think I end quoted, 
didn’t I? 

COURT REPORTER: Yes. 

MR. KRAVITZ: Okay, sorry. 

MR. BARTOLOMUCCI: The record will reflect 
it. 

BY MR. BARTOLOMUCCI: 
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Q Do you share that view? 

A Yes, I do. Part of it I am directly 
familiar with. Part of it was firsthand knowledge by 
her as she tried to trace that first referral, 

07004. That’s -- I don’t think -- I think that’s the 
one that she’s primarily referring to with regard to 
Justice and the United States Attorney’s office in 
Little Rock. 

Q As you heard her lay out the story as she 
saw it, was it factually accurate, to the best of 
your knowledge and memory? 

MR. BOCOCK: I’m going to instruct 
Mr. Iorio not to answer that question unless you want 
to give him the entire I think it was 10-page 
statement of this woman. There’s a lot of statements 
in there and they’re obviously her opinions. 

BY MR. BARTOLOMUCCI: 

Q Fair enough. In general terms, did you 
agree with the thrust of her testimony? 

A I don’t -- I don’t remember all of her 
testimony, but I can say that the basis of what I 
have said here this afternoon, I reached the same 
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conclusion that she reached based on the facts that I 
have presented in my deposition. 

Q Do you have any knowledge of contacts 
between the White House and the Resolution Trust 
Corporation regarding Madison or the Madison 
referrals? 

A I have no direct information, no. I know 
what I’ve read in the paper, documents that I have 
seen, but as far as having any direct firsthand 
information, no, I do not. 

Q What about firsthand information of 
contacts between Webster Hubbell and the RTC or 
persons in the RTC? 

A No, I do not. There are some advantages to 
being in Kansas City. 

Q Barbecue, for one, I understand. 

A Yeah. 

Q Let’s talk about the events of February, I 
believe it’s 2, 1994 when April Breslaw comes to 
visit the Kansas City office. Why was April Breslaw 
in Kansas City on that day? 

A April was part of the civil review team. I 
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objected to her being part of the civil review team 
since she was the investigator that was initially 
assigned the institution. And I thought how can you 
review somebody’s work if they’re part of the team 
that’s reviewing it? She’s got a vested interest. 

Q As being on the criminal side, why were you 
really interested or involved in how the civil review 
was being conducted? 

A We had all the records, so they couldn’t — 
they couldn’t commence or do a civil review without 
going through the records, so we were involved 
because we were the caretaker of the records. 

Q It impacted you because you had the 
documents? 

A Yes. 

Q Why did you particularly care, however, who 
was conducting it? 

A Conducting the civil review? 

‘ Q Yes. 

A Other than her being involved, I didn’t 
care. I didn’t think it looked good for the 
corporation. 
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Q So you were stepping out of strictly a 
criminal function and thinking about the RTC more 
broadly? 

A Yeah. I think approximately 45 days, 60 
days, sometime later she did recuse herself from 
being involved in the civil review. 

Q April Breslaw? 

A Yes. 

Q Who did you voice your concerns to? 

A I sent an E-mail to Mr. Dudine, and I think 
he talked to Mr. Hines, but I don’t really know that 
for sure. 

Q Did you get some response from Mr. Dudine? 

A No. 

Q To your knowledge, was April Breslaw’s 
recusal her own decision or was she ordered to — 

A I do not know. I don’t know — I don’t 
think I got to answer your question, why she came to 
Kansas City -- oh, I did. I did answer it, I’m 
sorry. 

Q As part of the civil review, she was 

there. 
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A Right. 

Q What did she do while she was in the 
office? 

A She flew in in the morning and spent most 
of the morning reviewing records. We went to lunch. 

Then after lunch, sort of towards the middle of the 
afternoon, she met with Jean Lewis and talked with 
Jean. That’s the only time that she was ever in 
Kansas City, before or after. 

Q And it was on that day while in Kansas City 
that a conversation between Ms. Breslaw and Ms. Lewis 
was taped? 

A Yes. 

Q Did you have any knowledge that Ms. Lewis 
was going to tape Ms. Breslaw? 

A No, I didn’t. 

Q Assuming that it was volitional? 

A I had no knowledge. 

Q Ms. Lewis has said that initially the 
recording was accidental or unintentional, but that 
later she elected to continue the taping. Do you 
believe her when she says that? 
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A Yes, I think she’s telling the truth. 

That -- you’d have to see that recorder to understand 
the probability that this could happen, okay. 

Q Government issue, I take it? 

A No, I think it’s even worse than that. I 
think it’s her own that she had had for about nine or 
10 years, but sometimes it would just start up and 
sometimes it would stop. I’ve been recorded, a lot 
of people have been recorded while talking in her 
office and saying things. I don’t think it was an 
intentional act on her part when it started, but by 
her own admission, once she knew that it was running 
at some later time, she decided to continue. That is 
her statement. 

Q As I read the House Banking hearing 
transcript, a number of the members tried to ridicule 
the possibility that this recorder would have turned 
itself on, but you don’t find that ridiculous? 

A Well, if you couldn’t - if you didn’t have 
the opportunity to see the recorder and see how it 
operated, the crappy little toggle switch — once you 

see it, I think you will understand the possibility 
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that it could have occurred. Without seeing it, it 
doesn’t make any sense. 

Q Now, you say that Breslaw was in your 
office as part of the civil review. As part of that 
civil review, would the issues that she was 
interested in be ones that she might want to discuss 
with Jean Lewis? 

A Well, that’s a very good question, whether 
or not Whitewater caused a loss to Madison is an 
issue that was covered in the criminal referral, it’s 
not a civil issue. Again, we’re back to that same 
point. 

Q Well, what I’m trying to get at is Breslaw 
has said that she had no intention of going to see 
Jean Lewis, and my question to you is did the reason 
for her being there, was it one that would have made 
it logical and natural that she would want to talk to 
Lewis as the person who had the most Madison 
knowledge? 

A Most knowledge, yeah. Everyone on a civil 
review team who came to Kansas City sooner or later 
went in and talked to Jean Lewis because she knew 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


3053 


103 

more than anybody else. April Breslaw wasn’t 
different than anybody else. 

Q Did Breslaw talk to other investigations 
people while she was there? 

A I think she did talk to maybe one or two 
others about different institutions, not about 
Madison. 

Q Breslaw has also said that Lewis was not 
involved in the civil side of Madison. Is that a 
true statement? 

A That’s not true. 

Q Can you explain? 

A When the civil review started, the only 
person who was there from outside of our office was 
an investigator from Denver by the name of Tom 
Murray. And then Gary Watts shortly thereafter was 
involved, he was an investigator out of Washington, 

D.C., but we had a number of people both in the 
criminal department in Kansas City and in other 
departments in Kansas City that were involved in the 
civil review simply because we were there, we had 
manpower and we helped. 
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A number of those people were given 
achievement awards for the work that they did on the 
civil review. 1 have never understood why it was so 
important to say that they weren’t involved when they 
were and they got achievement awards for their work. 

I don’t understand that. 

Q Breslaw also said in her House testimony 
that you "escorted" her to Lewis, to Lewis’s office, 
and "set her up" to be talked to, to be interviewed 
by Lewis. Is there any truth to that? 

A She tried to see Jean Lewis earlier in the 
day, but Jean was not available. I don’t remember 
what was going on. And I showed her where Jean’s 
office was, okay, but later in the afternoon when she 
went in to talk with Jean, she went in there on her 
own. I didn’t take her in there. 

I saw that the door was closed and I went 
in and knocked on the door and I saw she was in 
there, and I said oh, okay, because then I knew that 
they had hooked up, but no, I did not escort her to 
Jean’s office. 

Q The first time she went to Jean’s office, 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


3054 


105 

that was at her request, at B reslaw’s request? 

A I don’t remember. I think when she came 
down, she said she wanted to see such-and-such 
documents. And I had do you want to talk to Jean. 

She handled it. And she said yeah, I think — yeah, 

I want to talk to Jean. It wasn’t a big deal. I 
mean, I don’t think maybe she had thought of it 
before, but, you know, everybody else was talking to 
her, I didn’t think it was a big deal that she wanted 
to talk to her. I would have been surprised if she 
didn’t want to talk to her. 

Q What do you think of the suggestion that 
you tried to manipulate April into Jean’s office for 
surreptitious recording? 

A I never liked that story. 

Q This may seem — 

A It didn’t accomplish anything. What does 
it accomplish? You know, she went in to talk to Jean 
on her own. 

Q This may seem a strange question, but is 
there a sofa in Jean Lewis’s office or was there? 

A No, no sofa, never was a sofa in there. 
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Q Speaking hypothetically, if the taping was 
intentional on Jean’s part at the outset, and I 
stress the "if 1 here, would you condone that 
behavior? 

A No, no. We have never done that. 

Q And you didn’t condone it, what happened? 

A No, no, I have not. I think luckily for 
Jean, I don’t think that was a criminal act in the 
state of Missouri. In some states, that would have 
been a criminal act but it wasn’t in the state of 
Missouri. 

Q Did -- would the responsibility have fallen 
upon you to initiate or make a decision about 
disciplinary action because of that incident? 

A Normally I would say yes, but with regard 
to Jean and the position that she occupied, anything 
that came up regarding Jean, I went right to 
Mr. Dudine and he went on up the ladder. And I 
really didn’t have any problems with that because of 
the amount of press coverage that was going on and 
the fact that she was so well-known. To be quite 
frank with you, I would prefer that Washington made 
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those decisions and I didn’t have to make them, so 
that didn’t bother me at all. 

Q So the call about whether or not to 
investigate or discipline was above you? 

A Yes. 

Q You’ve already told us that you didn’t 
think it was appropriate for Breslaw to be conducting 
or be part of the civil review, and that was because 
of her prior involvement in the Madison civil work? 

A Yes. 

Q Do you think that’s a reason why 
Ms. Breslaw might have a personal stake in 
downplaying the impact of Whitewater Development 
Corporation on Madison? 

MR. KRAV1TZ: I object to that question. I 
mean, if you want to ask him whether he has any 
evidence of whatever you’re referring to in that 
question, I’m not going to object to that, but I mean 
it’s calling for rank speculation. 

BY MR. BARTOLOMUCCI: 

Q Let me try to rephrase it. To your mind, 
and as someone who has to, in his work, be sensitive 
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to potential conflicts, is it logical that given 
Breslaw’s earlier work on Madison, that she might 
have a motive to defend what she had done and thereby 
sacrifice some objectivity? 

MR. KRAVITZ: Same objection. I mean, I 
really think it’s the same question. I’m really not 
trying to be obstructive here, obstructionist here, 
but this is -- questions and answers get into the 
records in these depositions and get read out of 
context in open hearings, and I just am not sure why 
we need to be littering our record with what I think 
everybody here would agree is pure speculation. 

MR. BOCOCK: I think your objection is 
well-taken in most respects. I think probably 
Mr. Iorio would be entitled to give the basis of his 
conclusion that it would create a conflict of 
interest, which I think would be a proper question. 

MR. KRAVITZ: I think he’s already said 
that he thought there was a conflict of interest. 

MR. BOCOCK: I think a proper question 
might be why. That would be very close to what you 
asked and not be objectionable. 
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BY MR. BARTOLOMUCCI: 

Q Taking that as a friendly amendment, tell 
us once more and with some more elaboration about why 
you thought Breslaw - there was a conflict of 
interest for Ms. Breslaw to be working on the civil 
review. 

A She was the lead investigator when she was 
in the FDIC that had handled that institution, and 
she had reached what I thought were valid conclusions 
on why all the civil claims were closed out. I even 
felt more comfortable that her conclusions reached 
were correct when Ken Foust did the investigative 
review of Madison and furnished his documents to 
PLS. I felt very comfortable. And I thought of two 
things. I thought, number one, it made the 
corporation look bad that when you review a decision, 
you shouldn’t let the person who made the decision be 
part of the review process, okay. I thought that 
made the corporation look bad. 

And I thought from a very — from an 
ethical standpoint, just a pure conflict issue, that 
she shouldn’t be involved in it. I have no — other 
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than that, that was the only motivation I had. 

That’s the only information I had. 

Q I want to show you a document at this time, 
it’s Bates numbered GD 0005. It’s a memo dated 
February 18, 1994 from Gary Davidson, investigator, 
civil fraud to L. Richard Iorio, field investigations 
officer. If you would, would you read the first two 
paragraphs into the record? 

A "On January 1 1, 1994, you requested that I 
conduct a preliminary investigation into Madison 
Guaranty for possible civil fraud claims. Procedures 
for conducting a civil fraud investigation require a 
systematic approach of gathering information by 
reviewing available documentation, interviewing RTC 
personnel. On January 13 or 14, I called the 
assigned PLS attorney, April Breslaw, for the purpose 
of asking whether she knew of any fraudulent activity 
that was not addressed in the criminal referral. 

Before I could ask my intended question, April asked 
if I was conducting investigation into Madison 
Guaranty. After acknowledging that I was, she 
indicated that what she was about to tell me was 
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being stated as politely as she could. April felt I 
should know there are some RTC people in management 
positions that would take a dim view of me 
investigating Madison Guaranty. She also advised me 
I should be very careful who I talk to and what I say 
because of the people associated with Madison 
Guaranty." 

Q Do you remember receiving this memo? 

A He came to me and told me of this 
conversation, and I said -- and this was - I can’t 
remember the time. I can’t remember if he told me a 
day or two or three or four days. I don’t remember, 
but I said you need to write that up, you need to 
document that, and he did. 

Q So he communicated this information to you 
orally and you were sufficiently impressed by it that 
you thought it should go on paper? 

A Well, I don’t know that I was impressed by 
it. That was very early, very early in the game, and 
I thought it was unusual, okay, so that’s why I asked 
him to document it. 

Q Did he explain to you further what was 
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meant by persons would take a dim view? 

A No, that was strictly speculation. I don’t 
know that he knew what she meant and I certainly 
didn’t know. No, it’s sort of, you know, beware. 

Q Did you ever discuss this statement with 
April Breslaw? 

A No. 

Q Based upon the way that Mr. Davidson 
explained this to you, did it seem that the memory of 
it was vivid in his mind? 

A Yes, and at that point in time, he was 
sharing a large office with another investigator, and 
so unbeknownst to Mr. Davidson, I questioned the 
other investigator and I said are you familiar with 
such-and-such a phone call, and the investigator said 
no, but I remember that he was very upset and 
exercised by what was said over the phone and 
appeared very shocked, but the investigator said I 
have no idea what was said. 

So you can take that, you know, a number of 

ways. 

Q So you’re saying that Mr. Davidson shared 
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an office with someone who witnessed one half of this 
conversation? 

A Yes. 

Q And that Davidson appeared to be very 
exercised as a result of what was said? 

A Yes. He interpreted it immediately as a 
threat. 

Q Davidson? 

A Yes. I don’t know if I would say a strong 
threat or mild threat, but definitely a threat. 

Q What’s your reaction to this? 

A Oh, you’d have to know April Breslaw, 
okay. I don’t know. April is kind of hard to get 
along with for an investigator. 

Q Now, the date on this memo, February 18, 

’94, this is at the same time that the civil review 
is going on? 

A Yes. 

Q Has Pillsbury, Madison been hired at this 
point? 

A I don’t know. The date that he wrote this, 
they would have. The date that it occurred, I don’t 
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know. They might — maybe not. 13th or 14th, they 
maybe had not been hired yet. 

Q But it was in that ballpark? 

A Yes. 

Q Turning your attention to the matter 
involving Ms. Lewis’s meeting and conversation and 
release of documents to Congressman Leach, did you 
know that she was going to do this in advance of her 
doing it? 

A No, I did not. 

Q Do you know what she gave to Congressman 
Leach? 

A Specifically, no. Later she told -- we 
didn’t know -- Lee Ausen, her immediate supervisor 
and I did not know about this until, oh gosh, I think 
maybe when Leach made his speech on the House and — 
on the House floor and released documents. I think 
maybe somewhere — I don’t know what the time is, 

March, April, somewhere in there. 

Q So Leach made a public statement and that’s 
when you found out about it? 

A And then she told us what she released, she 
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gave him I think it was the referrals and some other 
documentation and I picked up the phone and called 
Washington, and I said this is what’s happened. And 
I said I don’t know what you’re going to do but my 
recommendation is that you probably shouldn’t do 
anything. 

Q Let’s take that piece by piece. Was it 
your view or am I correct to assume that any decision 
about what disciplinary action, if any, should be 
taken was again above you? 

A Yes. 

Q Who would have made that call? 

A I gave the information to Jim Dudine, and I 
would imagine that Jim Dudine was talking to Tom 
Hindes or maybe directly to Ellen Kulka. I really 
don’t know. 

Q Dudine was chief of investigations in 
D.C.? 

A He was director of investigations, yes. 

Q And Hindes was? 

A He’s in charge of PLS, he’s at the top in 
Washington. 
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Q But you said it was your advice to them not 
to take any action against her? 

A Yes. This was -- you know, this was sort 
of a culminating thing. This was after the problems 
where we couldn’t talk to the Office of Independent 
Counsel. You know, this thing, it just sort of built 
up. 

Q It’s 1994, it’s after all these events 
we’ve talked about today? 

A Yes, yes. And I — you know, I’m not — it 
caused a lot of problems in the office when she did 
this because this is not something investigators do, 
okay. We don’t give anything to nobody. So it 
caused a lot of problems, caused a lot of hard 
feelings. I don’t know that I would have done it, I 
don’t know that I would or I wouldn’t. I can 
understand why she did it. I’m not saying that I 
agree, but I can understand why she did it, okay. 

There’s a lot of people in the office who didn’t, a 
lot of people who did. It caused a lot of conflict 
in the office. 

Q Do you think she did it out of a sense of 
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frustration? 

A I think so. I think she felt like the 
doors were closing on her and she didn’t have 
anything else to do, and so she did it. 

Q Is it your impression that she did it out 
of personal interest or some sort of larger interest? 

MR. KRAVITZ: Why don’t you ask him whether 
Ms. Lewis has said anything to him or whether he has 
any knowledge as to why Ms. Lewis did it rather than 
asking him just to speculate? 

MR. BARTOLOMUCCI: No, I’m assuming he is 
incorporating what knowledge he has and if it’s — 

MR. KRAVITZ: Why don’t you ask him first 
if he has any knowledge so at least we can know for 
the record whether we’re in the realm of speculation 
or knowledge. 

MR. BOCOCK: Why don’t we restate the 
question. 

BY MR. BARTOLOMUCCI: 

Q Let me start again. Have you spoken to 
Ms. Lewis about what she did? 

A Yes, and I said why — 
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MR. BOCOCK: Wait a minute. What’s the 
next question? 

THE WITNESS: Okay, I’m sorry. 

BY MR. BARTOLOMUCCI: 

Q What did she tell you about why she did it? 

MR. BOCOCK: There we go. 

THE WITNESS: I think she was frustrated, 
she thought ~ she verbalized to me that she thought 
the investigation was being impeded, that there was 
obstruction and she was unable -- that we were going 
to be unable to complete our job, and she didn’t 
think that there was any other avenue open for her, 
that this was the only thing that she could do to 
keep things moving along. 

BY MR. BARTOLOMUCCI: 

Q Back on the record after a break, returning 
to a prior issue about the November ’93 memo which 
you said was backdated to September, is this that 
memo? 

MR. KRAVITZ: Does it have a Bates number 

on it? 

MR. BARTOLOMUCCI: It does. 
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MR. BOCOCK: MC 0772 is the document 
identification number. 

(Witness reviewed the document.) 

THE WITNESS: It might be, but this is not 
the document I remember, but I might not be 
remembering the right thing. This language is very 
similar, but I don’t — 

BY MR. BARTOLOMUCCI: 

Q Could you read the language that you’re 
referring to and say what page it’s on? 

A It’s under criminal referral, and it’s - 
what page is it? MCO 776. And it’s under the 
heading criminal referral and it says A, "review in a 
timely manner criminal referrals prior to filing with 
the appropriate law enforcement authorities. It must 
be understood that criminal referrals will be filed 
in a timely fashion. Under no circumstances shall 
legal’s review unduly delay the filing of criminal 
referrals." There’s a B there, it says "consult with 
the appropriate PLS litigation" - 

Q I think that’s enough. To your knowledge, 
this is dated September 8, ’93, had there been a 
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policy of reviewing criminal referrals "prior to 
filing with the appropriate law enforcement 
authorities"? 

A No. 

MR. KRAVITZ: As of what time? 

MR. BARTOLOMUCCI: Prior to - 

MR. BOCOCK: I think he means September 8, 

1993. 

BY MR. BARTOLOMUCCI: 

Q Do you remember seeing this document on 
September 8, ’93 or thereabouts? 

A No. The document that we saw, and I can’t 
say that this is or isn’t the document. This is not 
the document that I remember. 

Q Would that document have been routed to you 
according to the "to" block? 

A Uh-huh, yes. Yes, yes, it would have. 

Q But you don’t remember seeing it? 

A No. 

MR. BOCOCK: The question is, do you 
remember seeing document MC 0772; right? 

MR. BARTOLOMUCCI: Right. 
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THE WITNESS: I don’t know. This one could 
well be it because it’s not initialed so it is not 
valid, but it doesn’t say draft on it. I do remember 
when we got the document, I called and I said Jim, 
have you seen this document? He said no, so I faxed 
him a copy. Now, I don’t remember-- it’s been a 
long time. I don’t remember the document being this 
long, but that doesn’t really mean anything. 

MR. KRAVITZ: Can I see that? 

BY MR. BARTOLOMUCCI: 

Q There are allegations that Jean Lewis 
leaked Madison information to the press. Do you have 
any knowledge of her doing that? 

A No, I don’t believe she leaked any 
information to the press. 

Q Why don’t you believe that? 

A We maintained a log. Every time we were 
contacted by the press, we would do a little E-mail 
and kick it to the public affairs person. You know, 
they would call you all hours of the day and night, 
at home, at the office, and many times they would say 
we don’t want you to — don’t say a word, but did you 
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know this, and I would go thank you, you need to talk 
to so-and-so. 

I think — I don’t think that anyone in 
Kansas City investigations gave information about the 
investigation to the press. I’ve never believed 
that. And the reason I say that is the 
information -- the information that was attributed to 
us, you know, we get a call, did somebody in your 
office give this to the press, many times that was 
information we didn’t know, so I never thought that 
we leaked information to the press. 

Q And you actually held a meeting and said 
this to some of your staff? 

A Yes. 

Q And you never leaked any information to the 
press? 

A No, I didn’t. 

Q If someone had leaked Madison information 
to the press, who would have had access to such 
information in terms of numbers of people? 

A Well, you’ve got — in Kansas City you’ve 
got the PLS people, then you get to Washington, 
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you’ve got everyone in RTC Washington had knowledge 
or had documentation regarding the Madison 
investigation. It could have been a lot of people. 

Q Can you give it a number, a ballpark 
figure? 

A Oh, gosh, a hundred? A lot — there’s a 
lot of different people that had information. 

Q Let’s turn to the events of August 1994. 

Was it during that month that you were placed on 
administrative leave? 

A Yes, August of ’94. 

Q Do you remember the exact date? 

A It was August 15. 

Q Who else was placed on administrative leave 
at that time? 

A Lee Ausen and Jean -- Jean Lewis was placed 
on administrative leave three or four days later. 

Q And that was the date that you were 
notified and three days later she was notified? 

A She was in the hospital and they waited 
until she came back from the hospital and then they 
placed her on administrative leave. All this stuff 
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is going on in the press and she knows when she comes 
back she’s going to go on administrative leave, too. 

Q Did she learn of this while she was in the 
hospital? 

A Yes. 

Q Why was she in the hospital? 

A I don’t remember if it was blood pressure 
or ulcers or something. It was one or the other. I 
can’t remember now. 

Q I’m sure this didn’t help. 

A No, I don’t think so. 

Q I must confess, I’m not familiar with the 
term "administrative leave" or I wasn’t before. Can 
you tell me what that signifies? 

A You are removed from your function, you 
turn over your keys, your credit cards, anything 
that’s the government’s, and you’re told to go home. 

They say well, you’re going to be on administrative 
leave for a week or two weeks or whatever, but don’t 
come back unless we tell you. 

Q Was this paid or unpaid leave? 

A No, this was paid. This was paid. 
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Q How long were you on administrative leave? 

A We were on administrative leave for two 
weeks. 

Q What are the usual or some of the reasons 
why someone would be placed on administrative leave? 

MR. BOCOCK: If you know. 

BY MR. BARTOLOMUCCI: 

Q If you know. 

A Yeah. We were unfamiliar with the 

process. I have no idea what happened, what’s the 
rationale for doing it. Previously to us going on 
it, I had never heard of it. 

Q Had it ever happened to anyone in the 
Kansas City office during your tenure there? 

A No. 

Q How did you find out? Describe for me the 
circumstances under which you were informed that you 
were placed on administrative leave. 

A It was on a Monday morning, I want to say 
about 9:30, 10:00 in the morning. 

Q Were you at the office? 

A I was at the office, and I got a call from 
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Jack, I can’t think of Jack’s last name right now. 

Q Jack Ryan? 

A No, no, I would remember that. Jack — I 
can’t remember Jack’s name. It’s on the letter, 
isn’t it? He wanted me to come over to his office. 

He was in charge of the -- he had personnel and that 
group and he wanted me to come over to his office. 

Q He was a personnel officer in Kansas City? 

A No, he was a director of something. 

Personnel was one of the functions, one of the 
functions under his -- 

Q Was he in sort of the CEO’s office or — 

A No, just to his office. I went in there. 

Jack Newcomb was there and Russell Kauffman and Wayne 
Cooper. 

BY MR. BARTOLOMUCCI: 

Q What did they tell you? 

A They said we received this letter from 
Washington and handed it to me. And I said — I read 
it and I said okay. 

Q What did the letter say? 

MR. BOCOCK: Was the gentleman’s name you 
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were trying to think of Tom Sarisky? 

MR. BARTOLOMUCCI: He said Jack somebody. 

THE WITNESS: You gave me Jack’s name. 

MR. BOCOCK: Jack Newcomb. 

MR. KRAVITZ: Can you identify what it is 
that you’re reading from or using to refresh your - 

MR. BOCOCK: My notes. 

MR. KRAVITZ: I think if you’re going to 
use them to refresh your client’s recollection — 

MR. BOCOCK: I’m not. I’m reading names to 
him, reading someone names. He’s got the refreshed 
document. 

BY MR. BARTOLOMUCCI: 

Q Well, did the letter say more than that you 
were being placed on administrative leave or was that 
the gist of it? 

A It was a short letter. I think it was 
maybe like three paragraphs on letterhead, on an 
E-mail. It didn’t say much. 

Q Do you remember whose signature was on the 
letter? 

A Tom Hindes. I remember that. 
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MR. BOCOCK: We’ve got it. 

THE WITNESS: They have got a copy of the 

letter. 

BY MR. BARTOLOMUCCI: 

Q Would you care to read the critical part of 
it? 

A Well, I thought it was all pretty 
critical. It’s five little paragraphs. It’s dated 
August 12, I’m sorry, and I think that’s a Friday - 
that’s on a Friday and I think I received it on the 
15th. They said "you are hereby placed on 
administrative leave to be effective immediately upon 
receipt on August 15, 1994. You will return to 
active duty status effective the beginning of your 
tour of duty on August 29, 1994. This status 
provides you continuation of full pay and benefits. 

You are restricted from all RTC offices including all 
locations in the Kansas City metropolitan area. 

"You may make arrangements with Jack W. 
Newcomb to remove any personal items you have at your 
workstation. Your FDIC RTC identification card must 
be returned to Mr. Newcomb. Your time and attendance 
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forms will be completed and processed to reflect 
administrative leave during the time in which you are 
in this status. Please note that during this period 
of administrative leave you are prohibited from 
engaging in any kind of outside employment. If you 
have any questions you may contact Randy L. 

Mendelsohn, chief, employee relations, OHRM," gives a 
Washington, D.C. phone number. 

Q What happened after you were given this 
letter in that office? 

A I was escorted back to my office by Wayne 
Cooper. 

Q Who is he? 

A He’s the facilities manager. And I gave 
him my government credit card, my keys, so on and so 
forth, and then I thought well, I’m going to get my 
managers together and they can hear from me what’s 
happened and I’m going to put one of them in charge, 
and that’s what I did. That just drove them crazy 
that I did that. 

Q Drove who crazy? 

A Well, Wayne Cooper and the people across 
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the street. They were afraid Washington was going to 
be mad at them. I really didn’t care if Washington 
was mad at them or not. 

Q Because he was trying to get you out of the 
building? 

A Yeah, as quick as he could. 

Q Did he physically walk you out of the 
building? 

A Oh, yeah, walked me to my car. 

Q Did he hold your arm or anything like that? 

A No, he didn’t. No. Wayne is a nice guy. 

He apologized all the time he was doing it. He said 
I’ve got to do this, I’ve got to do this, I’m sorry. 

No, he was fine. 

Q What was your immediate reaction when you 
learned of this? 

A Well - 

Q Were you surprised, astonished? 

A Yes and no. The things had sort of been 
building up, and I didn’t know what might or might 
not happen. I was kind of surprised by this. You 
know, I was -- it surprised — I wasn’t surprised 
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that something happened. I was surprised that this 
happened, okay. 

Q Were you embarrassed or mad? 

A No. I really didn’t - no, those aren’t ~ 
that didn’t fit my range of emotions. I was trying 
to figure out what is going on, why — there’s got to 
be more to this than this letter. What is going on. 

And nobody -- but there was no one to talk to, no one 
to give you any information. 

I tried to contact this lady, but I got no 
answer and the reason 1 received no answer is because 
she was in Kansas City ready to start the OHRM 
investigation as to whatever allegations there were 
against us. So really she was unavailable to talk 
to. 

Q So did anyone explain to you why you were 
put on leave? 

A No, never ever. 

Q Did you talk to Ms. Lewis and Mr. Ausen 
about this and -- 

A Later I talked to them, and they had no 
information, either. 
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Q No one explained it to them? 

A No. 

Q Subsequently did anyone ever talk to you 
about it? 

A No. 

Q Or during that two-week period you were not 
contacted? 

A Never. 

MR. BOCOCK: Let me just say for the record 
here, too, that Mr. Iorio retained me and on his 
behalf I asked Messrs. Mendelsohn and Sarisky what 
the basis of the administrative leave was. They 
wouldn’t tell me. I offered to make Mr. Iorio 
available to answer any questions, give them any 
documents, answer any charges, provide any 
assistance, they declined that all. 

BY MR. BARTOLOMUCCI: 

Q Did you or do you suspect that this 
employment action was related to Madison? 

A That’s what I thought. That’s what I still 
think. 

Q I’m correct, aren’t I, that the three 
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people placed on leave, you, Mr. Ausen, Ms. Lewis, 
are the only three people whose names appear on every 
single Madison referral? 

A Yes. 

Q Did anything finally come of this? Was any 
final action taken against you, sort of a sanction of 
any sort? 

A Yes and no. 

Q Other than the leave itself. 

A Oh, it drags on. It raises up its ugly 
head from time to time. We can’t -- we’re unable to 
get any information with regard to why, what were the 
reasons, what are the allegations, are there any 
facts, can we respond to them, nothing. We were 
involved in this as recently as this week, okay. 

Q Throughout your employment and experience 
with the government, have you ever heard of a 
situation where someone was subject of an adverse 
employment action and they didn’t have a chance to 
respond to charges or to talk about it or discuss the 
matter? 

A They don’t consider this an adverse 
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employment action because they say I wasn’t hurt, I 
didn’t lose my job and I was allowed to come back to 
work. I think that begs the question because we 
don’t talk about reputation and character. 

Q You were hurt by this? 

A I think I was, yes. 

Q Did it undermine your authority when you 
returned to work? 

A Very much so. It took a considerable 
period of time to put things back together and get 
the structure in the system operating again. 

MR. BOCOCK: I would just like to make a 
statement. As my official 26 cents, Mr. Iorio made a 
claim to the RTC under the what so-called plan of 
indemnification, has a big long name, but that’s what 
it’s known as, and that claim was allowed in part, 
but it was denied as to any claim for expenses he 
incurred, and there’s not a huge number, but expenses 
he incurred, it’s a lot to Mr. Iorio, in connection 
with the OMR — OHRM investigation. One of the 
explanations he was given is he was not acting in 
official capacity when -- that the claim against him, 
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the action which we, of course, claim is why he was 
put on administrative leave, was not taken against 
him in an official capacity, and the reasoning of 
these wizards is that if he’s placed on 
administrative leave, there had to be a reason, and 
the reason had to be he was not acting in the best 
interest of the RTC, and if you’re not acting in the 
best interest of the RTC, by definition, you can’t be 
acting in an official capacity, therefore, they 
reasoned by use of a circular model he couldn’t 
possibly be acting in his official capacity so he 
doesn’t get indemnified, which is particularly 
interesting when we are given no basis of the claim 
of why he was put on administrative leave. 

So now not only has Mr. Iorio not been 
given the basis for being put on administrative leave 
nor given an opportunity to answer questions, he 
asked to come forward under oath to answer questions 
and was denied that privilege, but now economic 
sanctions are being levied against him and he’s 
not -- his claim has been denied. And the reason his 
claim has been denied is for secret, undisclosed 
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reasons, he was put on administrative leave, so we 
have filed an appeal, suggesting to them that maybe 
before they deny his claim for secret reasons, that 
they ought to ask and find out if any of the secret 
reasons are true since it would seem to me that that 
would have to be a determination RTC makes in 
deciding whether he was acting in an official 
capacity. 

Anyway, just a fascinating sort of Catch-22 
associated with this whole administrative leave 
issue. So I’ve given you my speech, but thank you 
for listening. 

THE WITNESS: We have furnished 
documentation to appropriate parties on this issue 
this week. 

BY MR. BARTOLOMUCCI: 

Q Even Senator Riegle was concerned about 
this action, wasn’t he? 

A Well, I don’t know about Senator Riegle, 
but I know during the House hearings, Barney Frank 
was concerned about it, and I learn more every day. 

More people knew what was going on in administrative 
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leave than I did and I was one of the people 
involved. I find it kind of interesting. 

Q Other than this incident, have you ever 
been sanctioned or disciplined during your time with 
the RTC? 

A Never with the RTC or any other position 
I’ve ever held. 

Q Now, Lewis and Ausen were also placed on 
administrative leave. Can you think of any reason 
why someone might have done that, why that would have 
happened? 

A Not any factual reason, no. They are much 
in the same position I am. They would like to know 
also. 

Q Certain allegations have been raised, as I 
understand it, that may be related to this action, to 
the effect that perhaps you showed favoritism to 
certain people within the office. Is there any truth 
to that? 

A No. 

MR. BOCOCK: What allegations are these 
that we’re talking about? I’m not sure I understand 
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your question. You said certain allegations have 
been made. 

BY MR. BARTOLOMUCCI: 

Q Allegations that perhaps you were playing 
favorites within the office, perhaps to persons 
because they were from Tulsa? 

MR. BOCOCK: Are you representing to him 
there are allegations made to that effect or are you 
making stuff up or what? 

BY MR. BARTOLOMUCCI: 

Q I’m asking whether there’s any truth to the 
idea that you played favorites within the RTC. 

A No. I would like to address the Tulsa — 

MR. BOCOCK: Just let him ask the 
questions. 

BY MR. BARTOLOMUCCI: 

Q When you returned to the RTC after the 
administrative leave, did you return to the same 
position that you had prior to that time? 

A Yes, I did. 

Q And you had the same formal 
responsibilities? 
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A Yes. 

Q And to your knowledge, no other official 
sanction has been levied against you as a result of 
this? 

A To the best of my knowledge, yes. 

Q I just have a couple of more questions for 
you. Jean Lewis, who was also placed on 
administrative leave, how long have you known her? 

A I’ve known Jean since 1991. She was hired 
in the Tulsa office as an investigator, I think in 
June of ’91, June or July of ’91, May, somewhere in 
there. 

Q Did you come to form an opinion about the 
quality of her work? 

A Well, her work product has always been 
good. You know, she takes pride in her work and she 
turns out a good, quality product. 

Q Do you have an opinion about the quality of 
the criminal referrals that she prepared and worked 
on? 

A Those were good criminal referrals. I have 
never -- there’s no one who was intended to receive 
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those referrals, i.e., the independent counsel or the 
United States Attorney or the FBI. I have never 
heard any criticism from any of those people about 
those referrals. 

Q Do you have any reason to believe that her 
work on Madison was politically motivated? 

A No, I don’t think that’s true. 

Q You find her very dedicated to her job? 

A Yeah, she’s very, very conscientious. 

Q And do you believe she was convinced that 
there was criminal activity that took place in 
connection with Madison? 

A Yes. 

Q Were you politically motivated in how you 
handled the Madison case? 

A No. 

Q Do you have anything else which you would 
like to add before we finish this half? 

A No. 

MR. BARTOLOMUCCI: Then I’ll just thank you 
for being so patient. 

THE WITNESS: Okay. 
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MR. KRAVITZ: Off the record. 

(Discussion off the record.) 

EXAMINATION 

BY MR. KRAVITZ: 

Q Mr. Iorio, I’m going to apologize in 
advance. I’m going to be jumping around from subject 
to subject. My main purpose in doing that is to try 
to be as efficient as possible and repetitive as 
little as possible. I’ll certainly try to focus your 
attention on the subject matter that I’m questioning 
you about before I start asking you questions. 

Initially, you were asked a question 
earlier in the deposition about what you were going 
to do professionally after the RTC closes its doors 
at the end of 1995, and I believe you testified that 
you didn’t know yet what you were going to do. My 
question is this. Are you one of the RTC employees 
who is guaranteed a position at the FDIC? 

A No, I am not. 

Q I want to ask you some general questions 
about what usually happens after a criminal referral 
is submitted by the Kansas City field office of the 
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RTC to the relevant United States Attorney’s Office 
and FBI field office in whatever the referral 
involves. 

You were asked some questions about how 
long it usually takes for the RTC field office to 
be - to hear something back from the Department of 
Justice, and I believe you testified that that 
usually happens in approximately 90 days; is that 
correct? 

A At the outside, yes. 

Q Now, when you said that you usually hear 
something back within approximately 90 days, what 
were you referring to that you actually would receive 
from the Department of Justice? 

A We might not receive anything; we might 
just get a phone call. We might get a phone call 
let’s say from the assistant United States Attorney 
in Omaha that says hey, this ties in with something 
else I’m working, can you do such-and-such if we need 
it real quick, or I don’t really think we’re 
interested in this, but let me look at it for a 
while, or I really like this, but I can’t get to it 
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for four or five months, that kind of conversation. 

Q And so what you’re saying is that this 
first communication following the submission of the 
referral usually occurs sometime within 90 days of 
the submission of the referral? 

A Sometimes it occurs within a week, 
sometimes it’s toward the outside, maybe it’s at the 
end of the 90 days. Sometimes they go on them right 
away, sometimes they don’t like it and they give you 
a declination right away. 

Q Do these initial contacts usually occur 
between the RTC and the FBI or the RTC and the U.S. 
Attorney’s office? 

A It can be either way. 

Q And you testified that criminal 
investigators who have worked on referrals tend to 
follow the referral or follow up on the referral 
after it’s been submitted; is that correct? 

A Yes. 

Q Now, when does that usually happen and for 
what purpose? 

A The way work is assigned to an investigator 
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is it’s assigned on an institution basis, and we try 
to assign the work so that the investigator is 
working with the same FBI office or same United 
States Attorney’s office on a repetitive basis so 
they can establish a good working relationship. 

Q So that’s why you tend to assign one 
investigator to a number of failed institutions 
within a given judicial district? 

A Right. The states that we have, except for 
some of the populated ones up north, like Oklahoma 
has two districts -- three now, yes, Arkansas has 
two, Kansas has got two and it just works better. 

Q Okay, but what is the purpose for the 
criminal investigator who has submitted the referral 
to keep track of what’s going on with the referral? 

A They maintain a file, and they, know the 
date that they sent the referral because we do those 
return receipt to make sure that the document has 
arrived. And I don’t know if it’s any formal 
procedure. They will be working on other things and 
maybe they make a note on their calendar or 
something, but within a period of time, if they don’t 
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hear anything, then they start to wonder. 

Q What is the period of time? 

A I’d say 90 days. 

Q So basically, in the usual case a criminal 
investigator who has submitted a referral to the 
Department of Justice would have no cause to wonder 
until approximately 90 days had passed; is that 
correct? 

A Yeah, that’s probably true. 

Q And it would be -- and so in the typical 
case, the RTC criminal investigator wouldn’t make a 
call to the Justice Department, the U.S. Attorney’s 
office or the FBI to find out about the referral 
until about 90 days had passed? 

A Uh-huh, yes. 

Q Now, you testified that your office, the 
RTC field office in Kansas City, sends out its 
criminal referrals by return receipt? 

A Yes. 

Q So in other words, you actually learn by 
what comes back in the mail whether or not the 
referral has actually been delivered to the U.S. 

Attorney’s office and the FBI? 

A Yes. 

Q So for your purposes, a formal 
acknowledgment from the FBI or the U.S. Attorney’s 
office is not necessary, is it? 

A That’s true. We sometimes still get them, 
though. It just depends. The procedures aren’t 
uniform with the United States Attorney’s office. 

Some send letters of confirmation, some don’t. 

Q When referral C0004 was submitted in early 
September 1992 to the FBI and the U.S. Attorney’s 
office in Little Rock, was that sent by return 
receipt mail? 

A I think so, yes. 

Q And did a return receipt — or did a 
receipt come back in the mail, to your knowledge? 

A I think so. I really don’t pay much 
attention to that because it is pretty standard. 

Q You certainly never have been told that a 
return receipt did not come back? 

A That’s right. 

Q And so in that case, you didn’t need to 
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know - your office did not need to be notified by 
the FBI directly to know that the FBI had actually 
received C0004; correct? 

A That’s true. 

Q And your office did not need to be 
affirmatively notified by the United States 
Attorney’s office in Little Rock to know that C0004 
had actually been received in the U.S. Attorney’s 
office either; correct? 

A That’s true. 

Q Now, going back to the more general 
situation that we were talking about before, what 
you’ve testified to is that if approximately 90 days 
have passed since the submission of a criminal 
referral and the investigators who have worked on the 
referral have not been contacted by either the U.S. 
Attorney’s office or the FBI, they might make a call 
themselves to find out what’s going on? 

A Yes. 

Q What’s — what is really the purpose? What 
do you want to find out, whether someone is actually 
conducting a grand jury investigation? What are you 
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trying to learn? 

A We want to know, is this going to be an 
ongoing investigation that I’m going to have to 
allocate resources to? If so, let me know, 
especially because of the - it’s always been that 
way for us because we never knew how long we were 
going to be around, so if you want us to help you, 
then let us know. And also, there’s a records 
problem. We can’t maintain all these records at our 
office. We have an off-site warehouse that’s about 
12 miles away. So if you’re not going to get to it 
right away, we’re going to take these 300 boxes, put 
them out in the warehouse and bring something else 
in. So it’s a way for us to align our resources. 

Q It’s really a way for your office to plan 
what it’s going to be working on most intensively 
over the next period of time? 

A Yes. 

Q And that’s important because your office 
has limited resources; correct? 

A Yes. 

Q You have insufficient resources to focus 
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1 your attention on all of the failed institutions and 

2 possible criminal activity relating to those failed 

3 institutions that exist? 

4 A At one time, yes. 

5 Q You testified earlier, and I’m paraphrasing 

6 so if I’m not exactly right, I apologize, but you 

7 testified earlier to the effect that in February or 

8 March 1993, you became aware that Ms. Lewis had 

9 started calling the Justice Department to find out 

10 what was going on with referral C0004; is that 

1 1 correct? 

12 A Yes. 

1 3 Q Now, to your knowledge, was that period of 

14 time, February /March 1993, was that the first time in 

15 which Ms. Lewis contacted either the U.S. Attorney’s 

16 office or the Federal Bureau of Investigation or the 

17 main Justice Department to inquire about the status 

18 of the 1992 criminal referral in the Madison case? 

19 A I think so. 

20 Q Did you ever discuss with Ms. Lewis whether 

21 that was, in fact, the first period of time in which 

22 she had inquired of t he Justice Department or any of 
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1 its satellite branches into the status of the Madison 

2 referral? 

3 A She would periodically tell me who she had 

4 inquired of and what had happened, and I can’t be 

5 specific as to the timing, but I think that’s 

6 approximately the right time. 

7 Q Okay. So just so the record is clear, you 

8 think that Ms. Lewis told you that around February or 

9 March 1993 was the first time that she inquired into 

10 the status of the criminal referral with any official 

1 1 of the Department of Justice? 

12 MR. BOCOCK: That’s not what you testified 

13 to. Do you understand what he’s saying? 

14 THE WITNESS: Yes. 

15 MR. BOCOCK: In other words, did she say 

16 this is the first time I called them or is that the 

17 first time you remember her telling you that she 

18 called them? 

19 THE WITNESS: 1 think it’s the first time I 

20 remember her telling me. 

21 MR. BOCOCK: Big difference. 

22 BY MR. KRAVITZ: 
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Q Did you ever ask Ms. Lewis whether or not 
that was the first time she had inquired of any 
official of the Department of Justice or the U.S. 

Attorney’s office or the FBI into the status of 
criminal referral C0004? 

A I don’t remember, but I — I just don’t 
remember. 

Q Did you have any conversations with 
Ms. Lewis -- well, strike that. 

I take it from your testimony, then, 
that -- well, let me ask it this way. 

In October 1992, this is now the month 
after C0004 was submitted to the United States 
Attorney’s office and the FBI, to your knowledge, did 
Ms. Lewis contact the FBI field office in Little Rock 
to inquire into the status of that criminal referral? 

A I don’t know. 

Q To your knowledge in October 1992, did 
Ms. Lewis contact any official of the United States 
Attorney’s office in Little Rock to inquire into the 
status of criminal referral C0004? 

A I specifically - I don’t know, but let me 
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say something that’s not quite to that point. Since 
she had all of the institutions in Arkansas, okay, 
and there’s other referrals out of other 
institutions, she’s talking back and forth with the 
FBI and United States Attorney quite frequently 
anyway, okay. So maybe something was said and maybe 
something wasn’t. I don’t know. 

Q Well, actually, I think that’s a good 
point. Is what you’re indicating that it’s certainly 
possible that while Ms. Lewis was communicating with 
officials of the U.S. Attorney’s office or the Little 
Rock FBI office on another matter, she might have 
made some comment or asked a question about C0004? 

A I think it’s possible. 

Q Well, let me then rephrase the question 
this way. To your knowledge, in September or October 
1992, did Ms. Lewis have any communications with 
officials of the Little Rock FBI office in which 
Ms. Lewis inquired about the status of the criminal 
referral C0004? 

A I don’t know. 

Q To your knowledge, in September or October 
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1992, did Ms. Lewis have any communications with 
officials of the U.S. Attorney’s office in Little 
Rock in which Ms. Lewis inquired about the status of 
criminal referral C0004? 

A I don’t know that either. 

Q During that time period, September and 
October 1992, did you ever ask Ms. Lewis to inquire 
of any official at either the FBI Little Rock field 
office or the United States Attorney’s office in 
Little Rock what the status was of criminal referral 
C0004? 

A I don’t think so. 

Q Do you have any uncertainty about that? 

A No. The referrals were transmitted in 
September? I simply don’t - I don’t think so, but I 
don’t remember. I don’t think so. 

Q Are you positive that you did not ask 
Ms. Lewis repeatedly during that time to inquire of 
the FBI Little Rock field office into the status of 
the criminal referral C0004? 

MR. BOCOCK: Mr. lorio, he’s just asking 
for your best memory. 
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THE WITNESS: I don’t think so. 

BY MR. KRAVITZ: 

Q You don’t think what? 

A I don’t think I — I don’t think that I 
told her to contact them, no. 

MR. BOCOCK: His question was are you 
positive you didn’t do it. 

MR. KRAVITZ: Well, that wasn’t what the 
question was, actually. 

MR. BOCOCK: Wasn’t it? Restate it then, 

I’m sorry. 

BY MR. KRAVITZ: 

Q The first question was whether he ever, 
during that two-month time period, September and 
October of 1992, asked Ms. Lewis to contact an 
official of the FBI or the U.S. Attorney’s office in 
Little Rock to inquire into the status, and he said 
he didn’t believe so? 

MR. BOCOCK: He said he doesn’t remember, 
but he doesn’t think so. 

BY MR. KRAVITZ: 

Q Let me rephrase the question this way. If 
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someone were to say that during that time period, 
September and October 1992, you repeatedly asked 
Ms. Lewis to contact either the FBI in Little Rock or 
the U.S. Attorney’s office in Little Rock to inquire 
into the status of the criminal referral C0004, would 
that be correct? 

A No, it wouldn’t be correct. 

Q And you’re positive that that would not be 
correct? 

A Yes. I might have asked her, have you 
heard anything, but that quick, I wouldn’t have 
directed her, I don’t remember that, no. 

Q Because that would have been inconsistent 
with the general policy of waiting about 90 days 
before it really became a concern that something 
should be happening; correct? 

A Yes. 

Q Toward the end of 1991, you were in the 
Tulsa office; is that correct? 

A Yes. 

Q And your position there was as a supervisor 
in the criminal investigations section? 
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A No. 

Q What was your position? 

A I was assistant director for 

investigations. 

Q Did that cover both criminal and civil? 

A Yes. 

Q How many investigators in that office 
worked on criminal matters and how many worked on 
civil matters toward the end of 1991? 

A Gosh, I think maybe two or three worked on 
criminal. 

Q And how many on civil? 

A Maybe five or six or seven. I don’t 
remember how many we had. 

Q And that office had jurisdiction over how 
many states? 

A Two. 

Q Oklahoma and -- 

A Arkansas. 

Q Now, at that time Ms. Lewis was one of the 
criminal investigators; is that correct? 

A Yes. 
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Q In the Tulsa office? 

A Yes. 

Q And she had principal responsibility for 
failed institutions — well, criminal investigations 
relating to failed institutions in Arkansas? 

A Yes. 

Q And again, this was consistent with the 
idea of having an investigator assigned principally 
to a number of failed institutions within one 
judicial district so that he or she could have an 
ongoing relationship with the prosecutors and the 
FBI? 

A Yes, and also, you know, we inherited the 
Arkansas shops later than the Oklahoma shops. We 
didn’t initially have the Arkansas institutions. 

Those were as a result of reorganization, we received 
those, I think in early ’91, so they -- 

Q Before that time, Arkansas was covered by 
another field office? 

A By the Kansas City office, yes. Then in 
1991, we - early ’91 we reported to Dallas as a 
result of the reorganization, then we started 
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reporting to Kansas City and we were given 
responsibility for the Arkansas shops, so we had 
acquired responsibility for those shops later than 
the Oklahoma shops. 

Q Do you know how it was that in late 1991, 
the priority was set among failed financial 
institutions in Arkansas -- well, strike that. Let 
me start over. 

When you were in the Tulsa office of the 
RTC back in 1991, you were aware that a 
prioritization was going on as to which failed 
institutions the RTC field office would focus its 
investigative resources on; is that correct? I mean 
that goes on all the time, doesn’t it? 

A Yes, yeah. It was -- yeah. 

Q It’s really kind of a constant process of 
kind of evaluating what’s out there and trying to 
figure out which institutions should be focused on? 

A Yes. 

Q In the criminal area back around that 
period of time, late 1991 /early 1992, what factors 
were considered in determining which institutions the 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


3081 


159 

RTC’s limited investigative resources would be 
focused on in the criminal area? 

A Well, we would focus on all of the 
institutions. It was not a question that we would or 
would not focus. We were going to focus on all of 
them. It was just a question of which ones would we 
do first. 

Q How was that question answered, as a 
general matter? 

A Well, if — and these were all inherited 
institutions from another office. Some of them had 
before that been FDIC institutions. If the initial 
review and the documents that we had didn’t indicate 
that there was anything there, that institution was 
placed low on the list. Consequently, Madison was 
going to be way back, one of the lower institutions, 
but we — 

Q Just specifically what are you referring 
to? Why was Madison -- why was Madison low down as 
of late 1991/early 1992? 

A Because it had — all the claims had been 
closed on it and there was nothing in any of our 
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documentation that indicated that there was any 
criminal activity, so that’s why it was going to be 
worked way at the end. 

Q In other words, you were aware that the 
Madison case or the failure of the Madison Bank had 
been the subject of a criminal investigation in the 
past that actually had resulted in the trial and 
acquittal of Mr. McDougal; correct? 

A Yes. 

Q And as far as you knew, there were no 
criminal violations in addition to those that had 
been the subject of the trial of Mr. McDougal? 

A Yes. 

Q And that was one of the reasons I think you 
testified, then, that the Madison case, at least as 
of late 1991 /early 1992 was low down on the priority 
list for upcoming criminal investigations; is that 
correct? 

A Yes. 

Q What other factors, in addition to previous 
investigations, were considered by criminal 
investigators in Tulsa field office back in late 1991 
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or early 1992 in setting priorities among failed 
savings and loan institutions for criminal 
investigations? 

A That’s hard to say. We didn’t pay much 
attention to the size of the institution because that 
wasn’t a controlling factor, okay, whether it was a 
big institution or little institution, that really 
didn’t make any difference. 

Q Why is that? 

A Doesn’t correlate. Size of institution 
doesn’t indicate whether there’s criminal activity or 
not criminal activity. 

Q But didn’t you testify earlier that one of 
the reasons why the RTC makes criminal referrals is 
because in criminal cases, the RTC often has the 
opportunity to obtain restitution orders? 

A Yes. 

Q And isn’t it ~ doesn’t it just make common 
sense that if all other things are equal, an 
institution that has failed at greater loss to 
taxpayers than one that has failed at a smaller loss 
is more likely to result in a larger restitution 
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order? 

A If there was criminal activity, but if 
there’s no criminal activity, it doesn’t add. 

Q But if everything else is equal, the size 
of the loss is something that would be considered in 
setting priorities, wouldn’t you agree? 

A For the civil area, probably, but not 
necessarily for the criminal area. 

Q Well, let me — what if you had two 
institutions that both appeared to have similar 
amounts of fraud involved, criminal fraud involved. 

Would you then consider — would you then consider 
the size of the loss caused by that fraud in 
determining the RTC’s priorities for criminal 
investigation? 

A If we knew that information then, yeah, 
that would probably make a difference. 

Q So there are circumstances under which the 
size of the institution or the size of the loss can 
be relevant in setting priorities? 

A If that was predetermined, but bear in mind 
that most of the times we don’t know this until we go 
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1 in. 

2 Q Okay. Well, let me ask you this 

3 hypothetical question. Let’s assume that the RTC 

4 Tulsa field office in late 1991 or early 1992 looked 

5 at its resources in the criminal investigations area 

6 and concluded that it had sufficient investigative 

7 resources to conduct an - a criminal investigation 

8 regarding one failed S&L in Arkansas. Now, it knew 

9 that there were two S&L institutions that had failed 

10 in Arkansas on the same day, neither had been 

1 1 investigated previously, so that wasn’t an issue, 

12 previous investigation was not an issue. What 

1 3 factors would be looked at in determining which of 

14 those two failed institutions became the subject of a 

15 criminal investigation? 

16 A Any -- you know, we’re back to the same 

17 point. Any information that would indicate to us 

18 that there had been criminal activity. If we had no 

19 information that there had been or had not been 

20 criminal activity, that would be a very hard question 

21 to answer. 

22 Q So in other words, you would consider 
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1 available information about the failures of both 

2 institutions and try to determine preliminarily which 

3 institution appeared to have failed more as the 

4 result of criminal activity? 

5 A Yes. 

6 Q And obviously you would focus your 

7 resources on the institution that appeared to have 

8 been failed by criminality? 

9 A If we knew. See, the point that you’re 

10 making is that you’re thinking that there’s this 

1 1 abundance of knowledge there that we know before we 

12 look. That’s the exception rather than the rule. We 

13 usually don’t know until we look. 

14 Q Okay. 1 don’t mean to be making any 

15 assumptions. I just am asking questions. What else 

16 would you -- what else would be looked at in deciding 

17 which of those two institutions would get top 

18 priority for a criminal investigation under those 

19 circumstances? 

20 A Oh, information, whether it came from any 

21 work that the RTC or FDIC had done, any information 

22 that the civil investigator might have picked up, any 
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information that’s in the exams or any other criminal 
referrals that might have happened to the institution 
before it failed, just anything historical that would 
indicate maybe we should look. 

Q And as of late 1991 or early 1992, your 
information in the Tulsa office about Madison was 
that as far as anyone was aware, there was no 
criminal — there was no criminality related to the 
failure of that bank that had not already been the 
subject of criminal prosecutions; correct? 

A Yes. 

Q And as well as — as far as you were aware, 
you being the Tulsa office of the RTC, on relative 
terms, that was a small — it was a small bank 
failure, wasn’t it? 

A Small savings and loan failure, yes. 

Q Certainly significantly smaller than other 
savings and loan failures in Arkansas; correct? 

A Uh-huh. 

MR. BOCOCK: Meaning yes? 

THE WITNESS: Yes, yes. 

MR, BARTOLOMUCCI: If you want to add 
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something, go ahead. 

MR. BOCOCK: He would love for you to. Why 
don’t you not. 

MR. KRAVITZ: I just don’t want to be 
accused of not giving him a chance to answer the 
questions. 

MR. BOCOCK: I’ve never seen such fairness. 

MR. KRAVITZ: I appreciate that. 

BY MR. KRAVITZ: 

Q What involvement -- well, let me ask it 
this way. Were you involved in any way in late 
1991/early 1992 in determining a schedule for 
criminal investigations of failed institutions in 
Arkansas? 

A Not directly, no. That would have been the 
responsibility of the supervisory level, one step 
below me. 

Q And who was in that position? 

A At that time I think Mike Van Valkenberg 
was on the civil side and I think Clark Walton was on 
the criminal side. 

Q So it would have been Clark Walton who was 
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at the supervisory level that would have been 
involved in setting the priorities for Arkansas 
criminal investigations? 

A Yeah, he would have worked that out. I 
think he and Mike would have talked, but yeah, that 
would have been who probably would have made the 
decision. Pm just reflecting back on what our 
organization was there and who was in place and I 
think that’s probably the way it would have been. 

Q What involvement would Ms. Lewis have 
had -- actually, let me say, what involvement did 
Ms. Lewis have in the setting of the schedule for 
criminal investigations of failed institutions in 
Arkansas back in late 1991/early 1992? 

A I think if there was some reason - she 
wouldn’t have had very much input, but if there was 
some reason she would have thought this institution 
should have been worked before that one and she would 
have stated, it would have been listened to and it’s 
not set in cement. It could have been changed. 

Q So if Ms. Lewis would have had some reason 
back in early 1992 to have Madison at or near the top 
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of the list, of the scheduled list of criminal 
investigations in Arkansas, she could have made those 
reasons known to her supervisors? 

A Yes. 

Q And as far as you’re aware of the way that 
the — that office in Tulsa worked, the supervisors 
would have listened to Ms. Lewis? 

A Yes, they would have. 

Q And if they agreed with any reasons that 
she had, she would have advanced the investigation of 
Madison? 

A Yes. 

Q What involvement did the FBI field office 
in Arkansas have in the setting of investigative 
priorities as far as criminal investigations went for 
Arkansas, failed Arkansas S&Ls? 

A They didn’t. 

Q Your testimony is that the FBI Little Rock 
field office had no input into the scheduling of RTC 
criminal investigations of failed S&Ls in Arkansas 
back in 1991/1992? 

A We would set the priority. If for some 
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reason — this is where this exchange of information 
occurs. If for some reason an investigator says 
well, the FBI is interested in this one, that might 
have made a difference, okay, but as far as the FBI 
being a viable entity in determining our priorities, 
no. If there was some reason, something they were 
interested in, they would tell us, we would listen, 
okay, but to sit down and say they’re going to help 
us determine our priorities, no, I don’t help them 
determine their priorities and they don’t help me 
determine mine. 

Q So it’s certainly then the case that you 
had no general practice in the Tulsa office of 
consulting with the FBI Little Rock field office 
before you set the schedule for criminal 
investigations in Arkansas? 

A That’s correct. 

Q Was the Tulsa RTC field office ever 

notified by the FBI Little Rock field office that the 
FBI Little Rock field office was particularly 
interested in receiving criminal referrals in the 
First Federal and Savers cases? 
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A I am familiar with that Airtel because it 
was given to us at the House hearing. That’s the 
first time that I saw that document. 

Q Okay. And that’s not -- my question was 
not relating to a specific document. My question was 
whether your office in Tulsa was ever notified by the 
Little Rock field office of the FBI that the Little 
Rock field office was most interested in receiving 
criminal referrals in the First Federal and Savers 
cases. 

A To the best of my information, I don’t 
know. I don’t think they did. They might have. I 
don’t know. 

Q You’re not aware of any notification from 
the Little Rock field office of the FBI to the Tulsa 
RTC field office indicating that it was the FBI’s 
hope and wish that they would receive prompt criminal 
referrals on the Savers and First Federal cases? 

A No. They might have asked which one are 
you going to work next, what’s your plan, so on and 
so forth. That exchange of information could have 
occurred, but I don’t — the question, to answer your 
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question specifically, no, I’m not aware of them 
indicating a wish on our part to do this next. 

Q As of early 1992, where were the First 
Federal and Savers cases on the Tulsa priority list 
for criminal investigations in Arkansas? 

A One of those was worked ’91, the last part 
of ’91, and I can’t remember whether it was First 
Federal or Savers, and the other one was worked 
sometime thereafter, but I really don’t remember. 

Q Now, those were institutions that failed at 
very high cost to taxpayers; correct? 

A I don’t know. 

Q Several hundred million dollars in each 

case? 

A That was the — we don’t know how much they 
cost the taxpayer. You can’t state that on the basis 
of their size. You don’t know until after you go 
through your process. And I don’t know — I know 
what the footings were, that’s what you’re talking 
about, size of the institution when it failed. How 
much loss was caused you don’t know until way, way, 
way down the line. And I have no idea how much loss 
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there was in those two institutions. 

Q Who in your office in Tulsa was in contact 
with people from the Little Rock field office of the 
FBI regarding your investigative priorities back in 
that time period, 1991/1992? 

A Oh, it could have been anyone who talked 
with them. It could have been Clark Walton, could 
have been Jean Lewis, it could have been a number of 
people. 

Q I mean was there any ~ were you kept 
informed by your subordinates of communications that 
they had with members of the FBI field offices within 
your jurisdictions? 

A Not every single phone call they had, no. 

Q But as a general matter? 

A If it was something that was something that 
they thought I should know about, I was told. During 
this time period you’re talking about, from about the 
middle of January until I think the first of April - 

Q What year? 

A ’92, I was not in Tulsa, 1 was detailed to 
Baton Rouge, so I was there, you know, maybe a day or 
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two a month or so, and got caught up on what was 
going on, but, you know, if there was something 
critical, they would let me know. 

Q Were you in the Tulsa office through the 
end of 1991? 

A Yes. 

Q And actually, what did you just say, if 
something was happening, they would let you know? 

A Yes. 

Q So even while you were in Baton Rouge, it’s 
your testimony that if the FBI had made requests of 
Ms. Lewis or Mr. Walton for referrals in the First 
Federal and Savers cases, you think you would have 
been notified of that, even while you were in Baton 
Rouge? 

A Yeah, if they thought it was a critical - 
something that I should know about, they would have 
told me that, yes. 

Q So am I correct, then, that as of the time 
of the Jeff Gerth article in the New York Times, 

March 8, 1992, you were not stationed in the Tulsa 
field office? 
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A I was stationed there. I just wasn’t 
there, I was on a detail at Baton Rouge, yes. I’m 
there, but I’m not there. 

Q Let’s not get hung up on the word 
’’stationed.” You were full-time on detail in Baton 
Rouge? 

A Yes. 

Q And you went back to Tulsa once or twice a 
month, you said? 

A Yeah. 

Q For what purpose? 

A Oh, to sign any documents that I had to 
sign, to keep up to speed with what was going on, you 
know, just to try to keep abreast of what was 
happening. 

Q What was the purpose of your detail to 
Baton Rouge? 

A The director -- the assistant director for 
investigations had taken a job in Washington, D.C. 
and they needed someone to run that office until the 
new director was hired. 

Q And you were there from sometime in 
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January? 

A End of January until early April. 

Q Were you in the Tulsa field office on March 
8, 1992, the day that the article appeared? 

A I don’t think so. 

Q Were you in the Tulsa field office on any 
day in March after March 8, 1992? 

MR. BOCOCK: If you remember. 

THE WITNESS: I don’t remember. 

BY MR. KRAVITZ: 

Q Do you think you were? 

A Yeah, I probably was in one or two days 
that month, so yeah. 

Q Now, you’ve testified previously about two 
independent requests that came to the Tulsa office 
from elsewhere in the RTC for information or some 
kind of investigation about Madison. Were you 
present when either of those requests came into the 
Tulsa field office? 

A I don’t think so. 

Q Who told you about these requests? 

A I think Mike Van Valkenberg told me. 
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Q Again, he was the criminal supervisor 
between you and -- 

A No, he was the civil supervisor, but he was 
the ranking person underneath me. 

Q And I’m sorry, it was Clark Walton who was 
the criminal supervisor? 

A Yes. 

Q Van Valkenberg was higher up than Walton? 

A Yes. Van Valkenberg was in charge of the 
office while I was gone. 

Q What did Mr. Van Valkenberg tell you about 
these requests? 

A Not very much, that there were something - 
something about a newspaper article and we needed to 
see if there was anything there, something to that 
effect. 

Q Now, there were two separate requests, is 
that your testimony? 

A Yes. 

Q What were the two requests and who were 
they from? 

A One of the requests was from Washington to 
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Kansas City to us in the investigative chain, okay. 

Q Where did that initiate? 

A In Washington. 

Q From who? 

A Jim Dudine’s office. Not Jim Dudine. I 

think it was John — I can’t remember John’s last 
name, but in Dudine’s office. 

Q It was someone in Mr. Dudine’s office named 
John? 

A Yes. 

Q Was it someone — so it was someone who 
worked for Mr. Dudine? 

A Yes. 

Q Was it your understanding that Mr. Dudine 
had approved this request that was initiated by this 
person named John? 

A I don’t know if he did or he didn’t. This 
wasn’t unusual to get a call, it would come down the 
ladder, would you please see if there’s anything of 
interest here to the RTC, does this mean anything to 
the RTC. You would get those kind of calls 
periodically. 
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Q Why did the call initially go to Kansas 
City, if you know? 

A That was the regional office that we — 
that Tulsa reported to, so that would be the first 
step, and then it went from Kansas City down to 
Tulsa. 

Q Who in Kansas City received a call from 
John? 

A I think it was John McKinney. No, not John 
McKinney. Last name is McKinney. Jack McKinney? 

Last name is McKinney. 

Q Who is he? 

A He was I think the criminal coordinator for 
the Kansas City office. 

Q And who did Mr. McKinney call in Tulsa? 

A I think he called Mike. 

Q Mike Van Valkenberg? 

A Yes. 

. Q And then when did this happen, by the way? 

How soon after March 8, 1992 did this request come 
from Washington via Kansas City? 

A I think within a day or two. It was very 
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quickly after the newspaper article. 

Q And when did you learn about it for the 
first time? 

A Sometime thereafter. How long, I don’t 
really know. 

Q Did you get a call from Mr. Van Valkenberg 
down in Baton Rouge? 

A I don’t remember. 

Q You don’t remember? 

A No. I was notified, but I don’t remember 
if it’s when I was back in Tulsa or if I got a call. 

I don’t remember. 

Q Now, what did Mr. Van Valkenberg tell you 
he had been asked to do? 

A I really -- specifically, I don’t recall, 
but it would be something to the effect to verify if 
there was any truth to the newspaper story. 

Q Something as simple as that? 

A Yeah. 

Q So -- and was this — I take it this was an 
oral, verbal request as opposed to a written request? 

A Yes. 
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Q This is the request from Washington via 
Kansas City? 

A Right. 

Q It was never written, as far as you know? 

A I don’t think so. 

Q And your understanding of the request as it 
was received by Mr. Van Valkenberg was simply to find 
out whether there was any truth to Mr. Gerth’s 
newspaper story? 

A Yes. 

Q So the request was certainly not a 
directive from Washington to open a significant 
criminal investigation of the Madison case and to 
advance its — the time for a follow-up criminal 
investigation that was currently scheduled for late 
in 1992, was it? 

A Not at that time, no. 

Q Okay. What was the request -- well, you 
also testified that there was a second independent 
request that came into the Tulsa field office 
following Mr. Gerth’s article? 

A Virginia Lewis, who was the site director. 
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and I don’t know — 

Q I’m sorry. What was her position? 

A Virginia Lewis, she was the director of the 
office. 

Q In Tulsa? 

A Yes. And I don’t know if — I don’t know 
how she became aware of the situation, but about the 
same time that it comes down from Washington to 
Kansas City, she wanted to know if there was any 
truth to the story, also. 

Q Now, who did Ms. Lewis tell that she wanted 
to know whether there was any truth to the story? 

A I think that was probably Mike 
Van Valkenberg, too. 

Q And you heard about Virginia Lewis’s 
question to Mr. Van Valkenberg from 
Mr. Van Valkenberg? 

A Yeah, as I recall. 

Q And as far as you’re aware, did the request 
that came from Washington via Kansas City to Tulsa 
arrive at approximately the same time that Virginia 

Lewis made her request of Mr. Van Valkenberg? 
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A I think they were fairly close. 

Q And your understanding of the two requests 
is that they were of a similar nature? 

A Yes. 

Q Both were just simply to find out whether 
there was any truth to Mr. Gerth’s newspaper article? 

A Yes. 

Q Neither was a request or directive to open 
a significant criminal investigation of Madison? 

A That’s true. 

Q And certainly neither was a request or 
directive to advance the current schedule for the 
criminal investigation of Madison from late 1992 to 
some earlier date; correct? 

A Correct. 

Q What’s your understanding as to how it came 
about that the Madison - the criminal investigation 
in Madison was advanced from later in 1992 when it 
was scheduled to an earlier time period in 1992? 

A A trip was made to Little Rock to a 
warehouse and documents were reviewed and information 
was seen that suggested that the investigation should 
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be moved up. 

Q Who directed that this trip to Little Rock 
be made? 

A I don’t remember. Could have been — I 
don’t think I was back yet. It probably was Mike, 
but you know, I’m just surmising it was probably 
Mike. 

Q Have you ever discussed — this is Mike 
Van Valkenberg? 

A Yes. 

Q Did you ever discuss with 
Mr. Van Valkenberg why he might have directed that a 
trip be made to Little Rock to look at those 
documents? 

A No. That would have been a very logical 
thing to do. 

Q Why is that? 

A Because it’s the only way we could — based 
on the earlier questions, the only way we generally 
can determine if there’s any criminal activity is we 
have to review the documents, so the way we would 
determine if there was criminal activity would be go 
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look at the documents. 

Q And it’s your view that a determination of 
whether there was criminal activity was something 
that needed to be done in order to find out if there 
was any truth to the newspaper article? 

A It’s the only way we could clarify it. 

Q What happened after this trip to Little 
Rock to review documents that resulted in the 
criminal investigation of Madison being advanced in 
time? 

A I’m not real sure on the timing, but they 
went over and they looked - I think it was Jean and 
Wyatt, I think they went together. They went over 
and they looked. 

Q This is Jean Lewis and Wyatt Adams? 

A Adams, yes. They went over and looked and 
they came back, and I think they brought some 
documents with them, okay. And I think this is in 
March or early April, but somewhere within a 
reasonable time span. 

Q 1992? 

A Yes. Then we went through another 
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reorganization, okay, so we had to stop our work in 
Tulsa, load up everything and send it to Kansas 
City. We all ~ all of us who wanted to go to Kansas 
City had to apply for the jobs and see if we would be 
hired. That happened. We relocated, got settled, 
opened up the new office, unpacked the records and 
started investigating again, so that’s the reason 
nothing much happens between April and July. 

Q Now, as of the time that you left the Tulsa 
office, Ms. Lewis was still assigned — was the 
person assigned to the criminal investigations of all 
the failed institutions in Arkansas; correct? 

A I think so, yes. 

Q And when you went to — when you and 
Ms. Lewis both moved to the Kansas City office in the 
summer of 1992, that was still the case; correct? 

A No. When we got there, when we — I don’t 
remember if it was Jean decided early on she was 
going to go to Tulsa - 1 mean going to go to Kansas 
City or not. I don’t remember what her decision was, 
but I do know that she arrived in Kansas City. We — 
when we arrived in Kansas City, in addition to Tulsa 
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moving to Kansas City, Minneapolis moving to Kansas 
City, another Kansas City office moved to Kansas City 
and we still had Chicago, okay. So -- 

Q What do you mean you still had Chicago? 

A Well, there was still an office in Chicago 
that we were now responsible for too. 

Q I don’t understand. What do you mean were 
still -- 

A An investigative office in Chicago. 

Q That who was responsible for? 

A Investigations. We had another 
investigative office in Chicago. The other offices 
had been consolidated and moved to Tulsa, and there 
was another office that had not been consolidated 
that was still in Chicago. 

Q Well, what was your responsibility with 
regard to the Chicago office? 

A That office reported to me. 

Q Okay. 

A So we just couldn’t take Tulsa and just, 
boom, set it in Kansas City and start up again. We 
had to do some reorganization, put people in 
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different places. That took more time. And Jean had 
more than Arkansas. She had Illinois - 

MR. BOCOCK: Are you talking about 
post-reorganization? 

THE WITNESS: Post-reorganization. 

BY MR. KRAVITZ: 

Q This is after you moved to Kansas City, 

Ms. Lewis had Arkansas, Illinois — 

A And I think maybe Ohio, but she had more. 

Q The office in Chicago didn’t have Illinois? 

A Didn’t have all of it. I forgot - it 
depends on how the other consolidated offices had 
things cut up, okay. 

Q Let me ask you this -- 

A Maybe she had Indiana, I don’t know. 

Q When you moved from Tulsa to Kansas City in 
the summer of 1992, did Ms. Lewis keep her assignment 
to the failed institutions in Arkansas? Those 
weren’t taken away from her, were they? 

A They were reassigned to her after she 
got - 

Q And she got additional institutions as 
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well? 

A Yes. 

Q So Ms. Lewis’s caseload grew as a result of 
the move from Tulsa to Kansas City? 

A Yes. 

Q Why was it that the Madison criminal 
investigation was advanced so that it occurred before 
the criminal investigations of other failed 
institutions in Arkansas that had been scheduled to 
occur before the Madison investigation? 

A Because of the evidence that they found in 
Little Rock. 

Q And what was it about that evidence that 
made -- well, strike that. 

Who made that decision to advance the 
Madison investigation? 

A I think that was sort of a joint decision, 
and I’m probably the one that said fine, move it up. 

Q Joint decision made among — by who? 

A We would have talked with the investigator 
and with the department head and, you know, we would 
have received a lot of input, but it’s my decision to 
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make. 

Q Do you remember making the decision to 
advance the criminal investigation of the Madison 
case and to leapfrog it ahead of other criminal 
investigations that had been scheduled to be 
conducted before the Madison investigation? 

A Yeah, I recall it, yes. 

Q When did you make that decision? 

A April, end of April, somewhere in April. 

Q Is that before or after the move to Kansas 
City? 

A No, that was before we knew we were moving. 

Q Oh, okay. So that decision was made in 
Tulsa? 

A Yes. 

Q And was the decision made to conduct the 
Madison criminal investigation as soon as possible? 

A Yes. 

Q In other words, you would have done it 
immediately had the move not come about? 

A Yes. 

Q What was it about the information that was 
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discovered in Little Rock that made the Madison 
criminal investigation of higher priority to you than 
the other criminal investigations that had been 
scheduled to occur before the Madison criminal 
investigation, such as the First Federal or the 
Savers investigations? 

A There was nothing tangible in that criminal 
investigation that made it any better than any of the 
others. The fact that there was publicity and 
Washington wanted us to do something on it were 
determining factors. 

Q But you’ve testified previously that the 
request from Washington was not a request or 
directive either to conduct a significant criminal 
investigation or to advance the criminal 
investigation that at that time was scheduled to 
begin late in 1992; correct? 

A Yes. Initially — 

Q So I guess I don’t understand your answer. 

A Initially, they asked us to go look. After 
we looked and we told them what we found, then that’s 
a different situation. 
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Q Oh. Well, were there further 
communications from Washington after you reported on 
what was found in Little Rock? 

A Yes. 

Q Tell us about those. 

A Well, up through Kansas City and on up. I 
think as I recall we briefly laid out the 
documentation that we had found and that we were 
going to go ahead and proceed, and, you know, it was 
not a big deal. 

Q Who briefly laid out what to whom and when? 

A It’s going to be in that time span, end of 
March, early April. 

Q This is when Ms. Lewis and Mr. Adams have 
returned from Little Rock? 

A Yes. 

Q To Tulsa? 

A And I can’t remember if we talked to John 
McKinney, then talked to the other John in 
Washington, or talked to Dudine. I really don’t 
remember who we talked to, but I know we did the 
communication thing. 
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Q Were memos written summarizing information 
that had been obtained in the Little Rock warehouse? 

A There might have been a few memos. I 
really don’t remember. 

Q Memos that would have been sent to the 
Kansas City and/or the Washington office? 

A Possibly, yes. 

Q Whose decision -- was it your decision to 
advance the Madison investigation as opposed to 
Washington’s or Kansas City’s decision? 

A Well, I think I told them this is what I 
was going to do and they didn’t object to it. It 
seemed a logical thing to do, so we proceeded. 

Q Did you discuss the advancement of the 
Madison criminal investigation with Mr. Dudine before 
you made that decision? 

A Possibly. I just don’t remember. 

Q You have no memory of discussing it? 

A No. 

Q Is it fair to say, then, that you have no 
memory of asking Mr. Dudine’s permission or approval 
for advancing the Madison criminal investigation? 
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A My memory tells me that nobody told me no, 
okay. 

Q That wasn’t my question. My question was, 
do you have any memory of asking for Mr. Dudine’s 
approval or permission to advance the investigation 
of the criminal referral? I’m sorry, the criminal 
investigation of Madison. 

A No, not really. I think I advised him, but 
that was my decision to make. 

Q So now you remember that you did advise 
him? 

A I think I did. I said I think maybe I 
advised him, but I don’t really recall. 

Q Do you have any recollection of having any 
direct contact with anyone in Mr. Dudine’s office 
between the time that Ms. Lewis and Mr. Adams 
returned from Little Rock to Tulsa and the time that 
you made the decision to advance the criminal 
investigation of Madison? 

MR. BOCOCK: Your question is compound. Do 
you mean does he remember specifically? 

MR. KRAV1TZ: It’s not compound. 
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MR. BOCOCK: Do you mean do you remember 
having a specific conversation? 

MR. KRAVITZ: I’m asking him if he had any 
contact with anyone in Mr. Dudine’s office during 
that time period. 

THE WITNESS: I don’t remember 
specifically. I think I did, but I don’t remember. 

BY MR. KRAVITZ: 

Q Did anyone else from your office, including 
Ms. Lewis and Mr. Van Valkenberg, have any contact 
with anyone in Mr. Dudine’s office about the issue of 
advancing the criminal investigation in the Madison 
case between the time of Ms. Lewis’s and Mr. Adams’s 
return to the Tulsa office from Little Rock and the 
time that you decided to advance the investigation? 

A I don’t think so. 

Q So if anyone had contact with someone in 
Mr. Dudine’s office, it would have been you? 

A Probably, yes. 

Q Did you have any contact during that time 
period with anyone in the Kansas City RTC field 
office regarding the question of whether the Madison 
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criminal investigation should be advanced in time? 

A Yes, I think I did. I would have either 
talked to John McKinney or Bob Ashbacher. 

Q Who is Bob Ashbacher? 

A He was the regional investigative head in 
Kansas City. 

Q Now, did you report to either of those two 
men? 

A At this point in time, it was dotted line. 
That was not my direct line. 

Q Your direct line was to Mr. Dudine? 

A No, my direct line was to Ms. Lewis. 

Q Virginia Lewis? 

A Yes. 

Q What was your nature of reporting to 
Mr. Dudine, if any? 

A Well, he was the director of the 
investigative function, and there was a dotted line 
that went all the way up that just - you know, it 
just worked that way. 

Q Did you have any discussion with Virginia 
Lewis about advancing the criminal investigation in 


1 the Madison case before you made that decision? 

2 A No, I don’t recall that. 

3 Q Is there any reason why you wouldn’t have 

4 discussed that with Virginia Lewis, your direct 

5 supervisor? 

6 A She didn’t provide much input into the 

7 investigative decision. She wanted to be advised, 

8 but she pretty much let you manage your own 

9 operation. 

10 Q Well, she was the source of one of the 

1 1 requests for information about the case after the 

12 Gerth article appeared, wasn’t she? 

13 A Yes, initially. 

14 Q You knew this was an issue that 

15 Ms. Virginia Lewis was interested in? 

16 A Yes. 

17 Q But you chose not to ask her whether she 

1 8 thought it was a good idea to advance the criminal 

19 investigation in the Madison case? 

20 A Yes I think the unusual reporting 

21 relationship, the dotted line and direct line, was 

22 kind of confusing. She wanted to be kept advised, 
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but, you know, she really made very few decisions 
with regard to the direction and the decisions of 
investigations made. 

Q What was confusing about the reporting 
requirement? 

A Well, I thought maybe it was confusing to 
you because it was a direct line to her, but we were 
talking to Kansas City and talking to Washington, 

Q But you had no confusion about the fact 
that you were to report directly to Virginia Lewis; 
correct? 

A Yes. I had no problems with that. 

Q And you had no confusion as of the spring 
of 1992 that Virginia Lewis was one of the two 
sources of inquiry about the Madison case in the wake 
of the Gerth article? 

A Yes. 

MR. BOCOCK: Can we take a break for just a 

second? 

MR. KRAV1TZ: Sure. 

(Recess.) 

MR. KRAVITZ: Back on the record. 
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I’m becoming more and more confident that 
we will finish. 

BY MR. KRAVITZ: 

Q Mr. Iorio, did you attend an RTC training 
conference in Washington, D.C. on January 14 and 15, 

1993 entitled "The National Criminal Coordinator 
Conference"? 

A I don’t think so. 

Q To your knowledge, did anyone from the 
Kansas City RTC field office attend that conference? 

A I would think that Lee Ausen did, from 
investigations. He attended those meetings. 

Q Do you remember — well, when you say he 
attended, Mr. Ausen attended those meetings, what 
meetings are you referring to? 

A Criminal coordinator meetings. 

Q Were these meetings that occurred on a 
regular basis? 

A Usually once a year, I think. 

Q So once every year, there would be a 
national meeting of criminal coordinators from all of 
the RTC field offices? 
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A Yes. 

Q Was Lee Ausen the criminal coordinator of 
the RTC Kansas City office as of January of 1993? 

A Yes, for investigations. There would have 
been a counterpart on the PLS side, legal side. 

Q Do you have a specific recollection of 
Mr. Ausen attending the conference in Washington, 

D.C. January 14, 15, 1993? 

A I think he attended. He always went to 
those meetings and I don’t remember him not going, so 
I think he did. 

Q And did Ms. Lewis also attend the meeting 
in Washington, D.C. January 14 and 15, 1993? 

A I do not know. 

Q I’m going to show you a sign-in sheet from 
that meeting which has both Mr. Ausen’s and 
Ms. Lewis’s name and signatures on it and just see if 
it refreshes your memory as to whether Ms. Lewis also 
attended. 

MR. BARTOLOMUCCI: Is that Bates numbered? 

MR. KRAVITZ: It is and I’m just about to 
get to that. 
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BY MR. KRAVITZ: 

Q As to whether Ms. Lewis also attended the 
RTC criminal coordinators conference in Washington on 
January 14 and 15, 1993. And the page that I’m going 
to direct your attention to is page CG 0034, the 
final page of a multiple-page document that begins on 
page CG 0027. I’m going to ask you to look at 
CG 0034 to see where Ms. Lewis signed in, and I also 
would like to direct your attention to page CG 0032, 
which indicates that Ms. Lewis was a panelist in a 
panel discussion from 4:15 to 5:30 p.m. on the first 
day of this conference. That would be January 14, 

1993. I’ll leave it open like this. 

MR. BOCOCK: You’re showing him this to 
refresh his recollection or are you just showing him 
to prove that you have some extrinsic proof that 
these people were there? 

MR. KRAVITZ: I’m showing it to him to ask 
him if it refreshes his memory. 

MR. BOCOCK: Have you ever seen this 

before? 

THE WITNESS: Maybe. 
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MR. BOCOCK: Okay. Fair question, then. 

She was on a panel? Oh, okay, okay. 

MR. BOCOCK: The question is does that 
refresh your recollection about anything? Is 
something you didn’t remember now made alive by 
reading that? 

THE WITNESS: No. 

BY MR. KRAVITZ: 

Q So your testimony is that looking at these 
two documents does not refresh your memory as to 
whether Ms. Lewis attended the conference in 
Washington, D.C. on January 14 and 15, 1993? 

A Well, it looks like she did because — 

MR. BOCOCK: Right, but he’s not asking 
whether she did. He’s asking whether your memory is 
refreshed. 

THE WITNESS: No, not really. 

BY MR. KRAVITZ: 

Q Now, you’ve testified that Mr. Ausen 
regularly attended these annual national criminal 
coordinators conferences; correct? 

A Yes. 
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Q Did Ms. Lewis regularly attend national 
criminal coordinators conferences? 

A No. 

Q So it would have been unusual for Ms. Lewis 
to attend? 

A Yes. There’s other signatures there for 
Kansas City people, so — 

Q Who is that? 

A Mike Caren is on there and a number of 
other people, so maybe it was an expanded meeting, 
but I really don’t remember. 

Q Why don’t you - well, let me give this 
back to you, and why don’t you tell us which of the 
people on this list, CG 0034, are from the Kansas 
City office. 

A Okay. Lee Ausen is, Michael Caren, Jean 
Lewis, Richard Parks. I think that’s it. 

Q Now, what does that document indicate 
Ms. Lewis’s title to be? 

A It doesn’t say. 

Q Doesn’t it indicate that she’s a criminal 
coordinator? 
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A Ms. Lewis? 

Q Yes. 

A No. 

Q Oh, okay. Please check the program page. 

A Discussion ~ oh, Jean Lewis, criminal 
coordinator, Kansas City. 

Q Is that an accurate ~ 

A That’s inaccurate, yes. 

Q That is inaccurate? 

A Yes. 

Q So how many members from the Kansas City 
investigations unit appear to have been at this 
conference? 

A It looks like four. 

Q Do you have any recollection of any of 
those individuals other than Mr. Ausen attending the 
conference in Washington, D.C. in mid-January 1993? 

A No. 

Q What’s your understanding of the purpose of 
the conference that was held in Washington, D.C. in 
mid-January 1993 for criminal coordinators? 

A I would imagine it would be to discuss the 

204 

criminal coordinator program. 

Q What’s the criminal coordinator program? 

A Oh, it’s a designation within RTC, within 
investigations and within legal as to people that 
have responsibility for the criminal investigative 
effort. It sets forth duties and responsibilities 
for those involved. 

Q And is it a program, at least as far as you 
know, that exists to promote cooperation and 
collaboration among the various components of the RTC 
that all work on criminal matters? 

A Yes. 

Q And the various components within the RTC 
that work on matters that have any relation to 
criminal investigations? 

A Yes. 

Q Did you speak with Mr. Ausen after his 
return from the mid- January 1993 criminal 
coordinators conference about what had been discussed 
at the conference? 

A I really don’t remember. 

Q Did you speak with anyone from your office 
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who attended the criminal coordinators conference in 
mid-January 1993 about what had been discussed at the 
conference? 

A I don’t remember. 

Q Did you discuss with anyone, whether they 
were from your office or not, who attended the 
criminal coordinators conference in mid-January 1993 
about what had been discussed at the conference? 

A I don’t remember that, either. The RTC has 
an awfully lot of meetings, so, you know. 

Q Is your point that this — that nothing 
stands out in your mind about this conference? 

A Yes. 

Q As of mid-January 1993, did the PLS in the 
Kansas City field office of the RTC have any role in 
the preparation of criminal referrals prior to their 
submission to the Department of Justice? 

A To the best of my recollection, no. 

Q At that time PLS would get a copy, a 
courtesy copy or information copy, of a criminal 
referral within a few days of the referral’s 
submission to the Justice Department? 
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A Yes. 

Q And by within a few days, what you mean is 
within a few days after the submission of the 
referral to the criminal — to the Justice 
Department; correct? 

A Yes. 

Q Never before the submission of the criminal 
referral to the Justice Department? 

A That’s — yes, that’s correct. 

Q Now I want to focus your attention on the 
time period beginning on January 15, 1993 and ending 
on June 17, 1993. And just to make sure that I’m not 
being mysterious, January 15, 1993 is the last day of 
this criminal coordinators conference that we’ve just 
been talking about. June 17, 1993 is the day that 
the policy directive relating to the legal critique 
or legal review of criminal referrals was issued. Do 
you understand the period of time that I’m talking 
about? 

A Uh-huh. 

Q Yes? 

A Yes. 
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Q During that time period, January 15 to — 

A Just because it’s dated June 17, 1993 
doesn’t mean that’s when we received it. 

Q When did you receive the June 17 policy 
directive? 

A It would have been sometime thereafter, but 
I don’t know when. 

Q Was it within a few days? 

A No, usually like maybe a month later. 

Q How did they come from Washington to Kansas 
City? 

A In the mail. 

Q And your testimony is that it takes a 
month? 

A Depending on what else is in the hopper to 
get all printed up and sent out. Sometimes we don’t 
get them until quite a bit later, yes. 

Q When did you get the June 17, 1993 policy 
directive relating to PLS involvement in criminal 
referrals? 

MR. BOCOCK: If you know. 

THE WITNESS: I don’t really remember 
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precisely. 

BY MR. KRAVITZ: 

Q Do you remember a month delay between June 
17 and your receipt of that policy directive? 

A In other documents of a similar nature, 

yes. 

Q That wasn’t my question. 

A I can’t answer because I don’t remember 
specifically this document. 

Q So you don’t remember any one-month delay 
in your receipt of the June 17, 1993 policy 
directive, do you? 

A Not specifically, that’s correct. 

Q Do you remember any delay in your receipt 
of that document? 

A Well, I know I didn’t get it on June 17 
because that’s my birthday, and I know I didn’t get 
it that day, okay. 

Q Didn’t ruin your birthday? 

A Huh-uh. 

Q Between January 15, 1993 and June 17, 1993, 
did the RTC field office in Kansas City submit any 
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criminal referrals in any case to the Department of 
Justice? 

A Yes, I think we did. 

Q How many — in how many cases? 

A I don’t remember. 

Q Was Ms. Lewis involved in the preparation 
of any of the referrals, criminal referrals, that 
were made to the Department of Justice between 
January 15 and June 17, 1993? 

A I don’t know. 

Q Do you remember what institutions were 
involved? 

A No. 

Q Is there any documents that you know of 
that would refresh your memory on that? 

A Yes. We prepared a document for the House 
that showed by state, by date, by investigator all 
the referrals that were done for I think a two- or 
three-year period. That document is available. 

Q But your memory -- and I apologize, I wish 
I had that document here, suppose it’s possible that 
I do, I just don’t know I have it, but I don’t think 
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I have it. But your memory is that during that 
approximately five-month period, mid-January to 
mid-June 1993, the Kansas City field office did make 
criminal referrals in cases other than Madison, 
obviously, to the Department of Justice? 

A Yes, I think so, yes. 

Q And did you as the director of the Office 
of Investigations sign all of those criminal 
referrals that were made during that time period? 

A Yes. 

Q And all of those referrals, I take it, were 
prepared by investigators working under your 
supervision? 

A No, they worked under Mr. Ausen’s 
supervision. 

Q Okay. And all of those referrals that were 
made between mid-January and mid-June 1993 were 
drafted or prepared by criminal investigators working 
under Mr. Ausen’s supervision? 

A Yes. 

Q And then you reviewed all of those criminal 
referrals and approved and signed them before they 
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were actually made to the Department of Justice? 

A For — yes, before they were sent out. 

Q During that Five-month period, mid-January 
to mid-June 1993, did Mr. Ausen say anything to you 
about whether any lawyers from PLS should be shown 
any of those criminal referrals before they were 
actually submitted to the Department of Justice? 

A 1 don’t remember that. 

Q Do you remember any discussions anywhere 
within the Kansas City field office during that 
five-month period, mid-January to mid-June 1993, 
about whether criminal referrals should be shown to 
PLS attorneys, legal division attorneys, prior to the 
referrafs submission to the Department of Justice? 

A I don’t remember a conversation like that. 

Q Is that something that you think you would 
remember had it happened? 

A I don’t know. 

Q But you certainly have -- you don’t 
remember this being an issue that was on the table 
with regard to the criminal referrals that you signed 

between mid-January and mid-June 1993? 
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A What I remember, and I can’t give you the 
time, okay, is when PLS designated I think Karen 
Carmichael to be the legal coordinator — 

Q Wait a minute. 

A And I don’t know, that would be after July 
of ’92, okay, but they wanted copies of everything, 
so we made copies of every single referral and 
everything and got them over to them so that they 
could be up to speed. And then we, as we sent them 
out, we would provide them a copy. So that’s really 
the only thing I remember. 

Q Can you place that event in time as either 
being before or after this criminal coordinators 
conference that occurred in mid-January 1993? 

A No, not really. I would guess -- I don’t 
know. I don’t know. 

Q You just don’t know? 

A Yeah. 

Q But whenever that was that Ms. Carmichael 
was identified as the criminal coordinator on the 
legal side, your office provided legal division with 
copies of all of the past criminal referrals at one 
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point? 

A Yes. 

Q And then on a going-forward basis provided 
legal division with copies of all criminal referrals 
after they went out? 

A Yes. 

Q And so again, up through June 17, 1993, the 
Office of Investigations policy of simply giving the 
legal division a courtesy copy within a few days of a 
referrafs submission remained the same? 

A Yes, that was sort of — that was a local 
policy on our part. 

Q Were you aware at any time during that 
five-month period, mid-January to mid-June, that it 
was the desire of senior officials at RTC Washington 
that legal division attorneys review criminal 
referrals before their submission to the Department 
of Justice? 

A No. 

Q No one ever made that — made you aware of 
that? 

A No. 
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Q No one ever even discussed with you the 
issue of legal division review of criminal referrals 
before their submission during that five-month time 
period? 

A No, l don’t remember that. 

Q When officials of the Kansas City office 
went to national conferences, national training 
conferences of the RTC, did they ordinarily prepare 
memos or provide any kind of presentation to the rest 
of the investigation staff upon their return? 

A They would to the other criminal 
investigators in their department staff meetings. 

Q And was that something that was done on a 
regular basis? 

A Yes. 

Q In other words, whenever a criminal 
investigator was sent to a national RTC training 
conference, that criminal investigator would be 
required upon his or her return to give some kind of 
a briefing or write a memo to the other criminal 
investigators to share the information learned at the 
conference? 
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A What they would do is they would usually 
bring back the handouts and make copies for everybody 
and give them to them and then answer any questions. 

Q Would there be a special staff meeting of 
all the criminal coordinators to achieve that 
purpose? 

A No, there’s only one criminal coordinator 
on our side and that would have been Lee Ausen. 

Q I’m sorry. I meant of all the criminal 
investigators. 

A They meet weekly. He has weekly staff 
meetings so he would have had plenty of opportunity 
in a timely manner to do that. 

Q So it’s your assumption — well, strike 

that. 

Do you attend the weekly - back in 1993, 
did you attend the weekly staff meetings of the 
criminal investigators in the Kansas City office? 

A No, 1 did not. 

Q But it’s -- you know that in January of 
1993, weekly staff meetings were being held under 
Mr. Ausen’s direction? 


Q And Ms. Lewis would have attended those 
meetings? 

A Yes. 

Q And it’s your expectation, then, that 
following Mr. Ausen’s and Ms. Lewis’s return from the 
January 14 and 15 national conference in Washington, 
that one or both of them would have provided 
information about the conference to the other 
criminal coordinators at one or more of these staff 
meetings? 

A Other criminal investigators. 

Q Thank you. The answer is yes? 

A Yes, they would have. 

Q That’s something that would have happened? 

A It’s standard. 

Q Mr. Iorio, I’m going to give you a copy of 
the June 17 policy directive. It’s a memorandum to 
’’all RTC investigations department heads (field 
sites), all investigation staff (Washington), all 
assistant general counsel (field sites), all 
litigation professional liability and complex 
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litigation section chiefs (field sites) and all 
litigation professional liability and complex 
litigation attorneys (Washington)” from Mr. Dudine, 

Mr. Hindes and Mr. Barker and Mr. Patchan, 

P-a-t-c-h-a-n? 

A Patchan, I think that’s correct. 

Q Subject is criminal referrals. And 
unfortunately the copy I have does not have Bates 
stamp numbers on it, but that’s why I was being so 
inclusive as to what this is all about. 

Mr. Iorio, have you seen that document or 
another copy of that document before? 

A Yes, I have. 

Q What is that? 

A It’s a policy and procedure document with 
regard to criminal referrals. 

Q And it’s dated June 17, 1993? 

A Yes. 

Q And your testimony is that you received 
this document or a copy of it sometime after June 17, 

1993, but you don’t know when? 

A Yes. 
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Q But you have no memory that there was any 
long delay of your receipt of this document after 
June 17; correct? 

A Correct. 

Q Did you actually — I mean was there a copy 
of this actually delivered to you personally in your 
office? 

A Yes. 

Q And who else in the Kansas City field 
office to your knowledge would have gotten a copy of 
this June 17 memorandum? 

A Lee Ausen would have received a copy. 

Q Anyone else? 

A Not off of this list, I don’t think so, no. 

Q Did you — so off of the addressee list on 
the June 17 memorandum, the only two people in the 
Kansas City office who would have gotten it were you 
and Mr. Ausen? 

A Initially, yes. 

Q Anyone in the legal staff? 

A Yes, Julie Yanda would have received it. 

Q She was the analog to you on the legal 
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side? 

A Yes. 

Q Is there anyone in an analogous position on 
the legal side to Mr. Ausen who would have received 
this? 

A No, because the right titles aren’t here 
for Karen Carmichael to receive it. 

Q To your knowledge, were copies of this 
memorandum provided to anyone else in the 
investigations office at the Kansas City field office 
following the memo’s arrival in your office? 

A Normally, it would have been given to all 
the criminal investigators. 

Q Do you have any reason to believe that the 
normal practice was not followed with regard to the 
June 17, 1993 memo? 

A No, I don’t. 

Q So your expectation is that although you 
may not know for sure, your expectation is that this 
memo — a copy of this memo was provided shortly 
after its arrival in the Kansas City office to every 
criminal investigator in the office? 
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A Yes. 

Q Including Ms. Lewis? 

A Yes. 

Q Were any meetings or discussions held among 
criminal investigators in the Kansas City field 
office about this June 17, 1993 memo after its 
arrival in your office? 

A I don’t know. I don’t know. 

Q You did not participate in any discussions 
about the June 17, 1993 policy directive? 

A No. 

Q And as far as you’re aware, no such 
discussions took place? 

A I didn’t — yes, that’s true. 

Q Now, did you read the June 17, 1993 memo 
when you received it? 

Yes. 

And what did you do with it after you read 

I 

I probably put it in the criminal file. * 

Was it your view that — well, strike 
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Did you think that the June 17, 1993 
memorandum required any changes in the way that your 
investigations office handled the preparation and 
submission of criminal referrals when you read it? 

A No, not really. 

Q What do you mean no, not really? 

A We were giving them — 

Q Who is them? 

A We were giving PLS the documents within a 
day or two, so for them to review them before was no 
big deal. 

Q Well, just so the record is clear, before 
June 17, 1993, the practice of the criminal 
investigators ~ well, the practice of the Office of 
Investigations in Kansas City was to give PLS copies 
of criminal referrals after the criminal referrals 
had been submitted to the Justice Department; 
correct? 

A Yes. 

Q Now, if you would turn to page 2, this says 
in the first — the latter half of the first 

paragraph, "except in rare circumstances, criminal 
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referrals shall be reviewed by RTC investigations and 
legal division criminal coordinators (’RTC criminal 
coordinators’) before they are delivered to the U.S. 

Attorney and the FBI or other investigative agency." 

Now, is it your testimony that that was 
zero different, zero change from the practice that 
you had followed in your office before June 17, 1993? 

A Other than sending them to them before 
instead of afterwards, it didn’t change anything for 
us. 

Q Well, let me ask you this. Do you agree 
that what that sentence I just read to you requires 
is something different than simply providing a 
courtesy copy of a criminal referral within two or 
three days after the referral has already been 
submitted to the Department of Justice? 

A It means you have to provide it before. 

Q So you do agree that the June 17, 1993 memo 
from RTC Washington required your office of 
investigations to do something with criminal 
referrals that you were not previously doing with 
them? 
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A Yes. 

Q Specifically, it required you to provide 
for review those criminal referrals to the legal 
division before those referrals were submitted to the 
Department of Justice? 

A Yes. 

Q And you understood that as of the time that 
you first read the June 17, 1993 memorandum that 
we’ve been talking about; correct? 

A Would you repeat that? 

Q You understood when you first read this 
memorandum that the memorandum required your office 
to provide for its review to the PLS criminal 
referrals before those referrals were submitted to 
the Justice Department? 

A Yes. 

Q So you did understand when you first read 
this memo that you were being required by Washington 
to change your procedures relating to whether you 
gave the referrals to PLS before or after those 
referrals were submitted to Justice? 

A Yes. 
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Q Did you — and it’s your testimony that 
even though you realized that the June 17, 1993 memo 
required a change in your policy and practice, you 
did not discuss this memorandum with anyone else in 
your office? 

A I wouldn’t have discussed it with anyone 
other than Lee, okay. 

Q Did you discuss it with Lee Ausen? 

A I don’t remember if I did or didn’t. 

Q Is one of your duties as the head of the 
investigations office in Kansas City to ensure that 
people under your supervision and direction follow 
companywide policies? 

A Yes. 

Q And when you receive -- well, was there any 
question in your mind that the June 17, 1993 
memorandum stated a mandatory companywide policy? 

A No. 

Q So you understood that this was a policy — 
there was a policy articulated in the June 17, 1993 
memo that your office needed to follow? 

A Yes. Not an issue. 
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Q But you made no effort, at least that you 
can recall, to bring this memorandum and its new 
policy to the attention of people working under your 
supervision within the investigations division. Is 
that your testimony? 

A No. 

Q What did you do to bring this new policy to 
their attention? 

A I didn’t have to do anything to bring it to 
their attention because he got a copy. 

Q Okay. So in other words, you realized that 
Mr. Ausen would get a copy and you figured that that 
was all you needed to do? 

A Yeah, that’s his responsibility. He got a 
copy. It’s his responsibility to inform his 
investigators. 

Q And you had no responsibility in that 
informational process? 

A Well, my responsibility is to make sure 
that he knew of it, but since he got a copy, that was 
fine. 

Q And the only way that you believed -- the 
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only basis you had for believing that Mr. Ausen had 
received a copy was what, that he fit a description 
of the addressees on the front of the memorandum? 

A Yes. 

Q Did you ever see Mr. Ausen with a copy of 
this memorandum? 

A Later, yes. 

Q How much later? 

A Oh, gosh, I don’t know. 

Q Was it when you were all talking about what 
to do with the Madison referrals in late September 
1993? 

A Yes, at least — yeah. 

Q But between June 17 and late September 
1993, you never saw Mr. Ausen with a copy of the June 
17 memorandum? 

A Never saw him and no one ever said anything 
about it, no. 

Q You never talked to Mr. Ausen about it? 

A No. 

Q Never talked to anyone else in your office 
between June 17 and late September 1993 about the new 
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policy that the legal division had to be given copies 
for its review of all referrals before their 
submission to the Justice Department? 

MR. BOCOCK: He’s asking you whether you 
did it as distinct from whether you remember doing 
it. Do you understand the difference? 

THE WITNESS: Yes. 1 don’t remember 
talking to him about that, no, nor do I remember 
talking to anyone from PLS about it. 

BY MR. KRAVITZ: 

Q Did your office submit any criminal 
referrals between — to the Justice Department 
between June 17, 1993 and the time of the preparation 
of the nine criminal referrals in the Madison case in 
late September 1993? 

A I think we did. 

Q Do you remember what case it was in? 

A No. 

Q And were those referrals that you signed? 

A Yes. 

Q How many — on how many occasions during 
that time period between June 17 and late September 
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1993 did you sign criminal referrals to be submitted 
to the Department of Justice? 

A 1 really don’t remember. 

Q Was it more than one? 

A 1 would think so. 

Q Was it more than five? 

A I don’t really remember. 

Q On any of those occasions, did you cause a 
copy of the criminal referral to be provided to 
PLS for a legal review prior to the referral’s 
submission to the Department of Justice? 

A 1 don’t remember. If I would have had this 
document in a timely manner, 1 would have, but I 
don’t remember when 1 got the document. 

Q Well, let me rephrase - let me repeat the 
question. You’ve testified that on at least one 
occasion between June 17, 1993 and late September 
1993, in a case — in at least one case other than 
Madison, your office submitted criminal referrals to 
the Department of Justice; correct? 

A I think we did, yes. 

Q And those criminal referrals were signed by 
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you; correct? 

A Yes. 

Q Now, you’re not — it’s not your testimony 
that you signed those criminal referrals and 
submitted them to the Department of Justice between 
June 17, 1993 and the day you received the June 17, 

1993 memo, is it? 

A Quite possibly could have occurred. 

Q Well, let me rephrase the question this 
way, then. Between the time that you received the 
June 17, 1993 memo, which you’ve testified was 
sometime after June 17, and you have no memory that 
there was any long delay in your receipt of the 
memo -- 

A Yes. 

Q ~ so between the time you received the 
June 17, 1993 memo and the time that Ms. Lewis 
finished her preparation of the nine criminal 
referrals in the Madison case in late September of 
1993, did you sign any criminal referrals in other 
cases to be submitted to the Department of Justice? 

A 1 don’t know. 1 just don’t know. 
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Q Well, you’ve testified a few minutes ago 
that you believe you signed some in at least one 
other case. 

A Yes. 

Q Between June 17 and late September; 
correct? 

A Yes, I believe 1 did, yes, but I just can’t 
remember specific — 1 just can’t remember 
specifically. 

Q In any of these criminal referrals — well, 
regarding any of these criminal referrals, did you 
cause copies of them to be sent to PLS for a review 
prior to the referral’s submission to the Department 
of Justice? 

A I don’t remember. 

Q Don’t you think you would remember if you 
had done that? 

A No. 

Q In light of everything that has followed 
and all of the dispute over whether PLS should be 
reviewing the Madison referrals, you don’t think you 
would have remembered if you had sent previous 
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referrals to PLS for review? 

MR. BOCOCK: Well, your question assumes 
facts not in evidence. He testified that he sent 
them for informational review every time — every 
single time he sent them for informational review as 
a practice, whether or not it was required by a 
rule. Why would he remember if he sent them for 
informational review or not? 1 don’t understand. 

MR. KRAVITZ: That’s not what I asked him. 

MR. BOCOCK: The dispute over the critique 
has nothing to do with the dispute over informational 
review. 

MR. KRAVITZ: 1 disagree with that. 

MR. BOCOCK: You need to ask a question 
properly instead of trying to intentionally trick 
him, which you are. That’s why I made that 
objection. 

MR. KRAVITZ: Do you want the question to 
be read back? 

THE WITNESS: Yes. 

(The reporter read the record as requested.) 

BY MR. KRAVITZ: 
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Q Prior to their submission to the Justice 
Department. 

A No, I don’t think I would have. I 
didn’t — it was not my function to send the 
referrals, okay. I would review the referral, sign 
off and give it back to Mr. Ausen. 

Q But Mr. Iorio, you read the June 17, 1993 
memo as soon as you got it; right? 

A Yes. 

Q And you knew that it had a new requirement 
for the handling of referrals prior to their 
submission that was going — that required a change 
in the practices of your office; correct? 

A It required a timing change, yes. 

Q It required a change in the practices of 
your office; correct? 

A No, it required a timing change is what 
you’re asking me. 

Q It required you to give the referral to 
PLS before you gave the referral to the Justice 
Department rather than after, as had been your 
practice; correct? 
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A Correct. 

Q That was a change in the practice that your 
office had followed; correct? 

A Yes and no. We’re still giving them a 
referral. We’re giving it to them before instead of 
after. I don’t think the practice has changed. 1 
think the timing of delivery has changed, okay. The 
practice is to give them a referral. We’re giving 
them the referral. 

Q When you signed referrals between June 17 
and late September 1993, did you do anything to 
advise others in your chain of command that under the 
June 17, 1993 memorandum, your office was required to 
provide the criminal referrals to PLS for review 
before sending the referrals on to the Justice 
Department? 

A Did 1 do anything - you lost me on that 

one. 

Q During that time period, as criminal 
referrals were being completed and you were signing 
them and they were being prepared for sending or 
submission to the Justice Department, did you do 
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anything to make sure that the June 17, 1993 
memorandum was followed, specifically that those 
referrals were sent to PLS for review before they 
were submitted to the Justice Department? 

A Nothing that 1 had — nothing that 1 would 
have not done previously, no. 

Q Well, what do you mean by that? 

A 1 would have signed the referral and given 
it back to the criminal coordinator and he would have 
processed it. That’s what 1 always do. 

Q So the answer is during the time period 
between June 17 and late September 1993, you did 
nothing relating to referrals you signed in that 
period to make sure that the June 17, 1993 memorandum 
was followed in your office; is that correct? 

A Yes, I would say that’s correct. 

Q Was there a reason for that? 

A No, but again, let’s go back to the point. 

I don’t know when for sure we received this document, 
okay. 

Q 1 mean obviously the records are going to 
speak for themselves and 1 apologize for not having 
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them here. The records will speak for themselves as 
to when you submitted criminal referrals, but 1 mean 
what is — I think the record is as complete as it 
can be as to when you remember receiving the June 17, 

1993 memo. 

A Yes. And the reason 1 say that is we 
received the deal that wasn’t signed dated September 
8 in November, okay. That’s 60 days. So, you know, 

I don’t know if that’s an exception or a rule. 

Q You testified previously that at some 
point, you spoke with the people who had written the 
June 17, 1993 memorandum; is that correct? 

A Yes. 

Q Now, there are four names here as being the 
authors of this memorandum, but 1 think you said that 
you spoke to two people? 

A Yes. 

Q Which two did you speak with? 

A I spoke with Jim Dudine and 1 spoke with 
Carl Gamble. 

Q Does Carl Gamble’s name appear on this 
memorandum? 
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A No, he is not on this memorandum, but he is 
the criminal coordinator for the RTC in Washington. 

Q He works underneath Mr. Dudine? 

A No, I think at that point he worked under 
Mr. — I think he worked under Mr. Hindes. 

Q When was it that you spoke with Mr. Dudine 
and Mr. Gamble about the June 17, 1993 policy 
directive? 

A Late September, 28, 29, somewhere in 
there. 27, 28, 29. 

Q So it wasn’t shortly after your receipt of 
the memo? 

A No. 

Q ft wasn’t as if you had some confusion in 
your mind when you received it in June or whenever 
you received it and called up to find out what it 
meant? 

A No. 

Q What were the circumstances under which you 
spoke with Mr. Gamble and Mr. Dudine about the June 
17, 1993 memo? 

A The interpretation of the wording "shall be 
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reviewed." 

MR. BOCOCK: 1 think his question is what 
were the circumstances that caused you to have that 
conversation. 

THE WITNESS: What? 

MR. BOCOCK: Why were you talking to them 
about it? 

BY MR. KRAVITZ: 

Q Why were you talking to Gamble and Dudine 
about the June 17 memorandum? 

A Because of the interpretation by PLS. 

Q And this all came up in the context of 
whether the nine referrals in the Madison case needed 
to be reviewed or critiqued in some way by PLS prior 
to their submission to the Department of Justice? 

A There was no problem with them reviewing 
the referrals. The critiquing of the referrals was a 
different issue. 

Q But I just want to make sure we’re clear. 

This all came up in the context of what to do with 
the Madison referrals in late September 1993; 
correct? 


Q This didn’t have anything to do with some 
other case? 

A No, that’s true. 

Q Did you talk with Mr. Dudine and Mr. Gamble 
at the same time or were these separate 
conversations? 

A No, they were both in Mr. Dudine’s office, 

I think, on a speakerphone and Mr. Ausen and I were 
in Mr. Ausen’s office on a speakerphone. 

Q Was it just the four of you in the 
conversation? 

A To the best of my recollection, yes. 

Q Was there one conversation or more than one 
conversation between you and people in Washington on 
the subject of the interpretation of the June 17, 

1993 memo? 

A I just recall the one with all four of us, 
okay. 

Q Okay. Who initiated that conversation? 

A I think I did. 

Q Why did you do that? 
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A Because I understood what this said, okay 
(indicating). 

Q You understood what what said? 

A This June 17 policy. 

Q Just ~ so the record is clear you’re 
pointing to something, but the record doesn’t pick 
that up. 

A It’s the June 17 criminal referral 
document, specifically page 2, the second half of the 
first paragraph. 

Q That same sentence that I read before? 

A Yes. 

Q "Except in rare circumstances, criminal 
referrals shall be reviewed by RTC investigations and 
legal division criminal coordinators (RTC criminal 
coordinators) before they are delivered to the U.S. 

Attorney and the FBI or other investigative agency." 

A Right. 

Q Now, what was — there was an issue as to 
what that meant? 

A Yes. 

Q What was the issue? 
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A I interpreted that to mean that we were to 
give them the documents before we transmitted them, 
okay. I was told that we could not transmit the 
documents until after they had critiqued the 
documents and found them acceptable for 
transmission. I objected to that interpretation. 

MR. BOCOCK: Who told you that? 

THE WITNESS: Julie Yanda told me that. 

BY MR. KRAV1TZ: 

Q Just so I’m clear, before your 
conversation — before this conference call that 
you’ve been describing, what was your understanding 
of what that sentence required the office of 
investigations to do with criminal referrals? 

A Provide them with an information copy 
before we transmitted it. 

Q Provide PLS an information copy before you 
transmitted the referral to the Justice Department? 

A Correct. 

Q And simply as like a courtesy, and the only 
difference between what you were doing then — 
between what you would do then and what you had been 
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doing previously would be -- 

A We did it before instead of after. 

Q And your understanding was that — well, 
let me ask you this. What did you - how did you 
interpret the word "reviewed" in this sentence? Read 
it with me. "Except in rare circumstances, criminal 
referrals shall be reviewed by RTC investigations and 
legal division criminal coordinators before they are 
delivered to the U.S. Attorney and the FBI or other 
investigative agency." 

A Read for informational purposes. 

Q So there had to be some period of time 
between when you gave the criminal referral to 
PLS and the time that you gave the referral to the 
Justice Department? 

A Yes. 

Q And you understood that? 

A Yes. 

Q What period of time did you think was 
required by this June 17 memo before your conference 
call with people in Washington? 

A Oh, anywhere — you know, maybe three, 
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four, five work days, no more than a week. How long 
does it take to read a referral? Not a long period 
of time. 

Q But your expectation, even before the 
conference call with Mr. Gamble and Mr. Dudine, was 
that under the June 17 memorandum, your office was 
required to submit a criminal referral to PLS three, 
four, five working days before your office could 
submit that referral to the Department of Justice; is 
that correct? 1 believe that’s what you just said. 

A Well, you changed the wording a little bit 
which 1 think changes the meaning. We had to provide 
them a copy for them to review, okay, and give them 
some time to look at it. Whether or not they 
reviewed it or didn’t review it in a reasonable time 
span was not my problem. 

Q But you understood that you needed to give 
it to them three, four, five working days — whether 
they reviewed it or not, you needed to give it to 
PLS three, four, five working days before you gave 
the referral to the Justice Department? 

A Yes. 
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Q So you understood - and you understood 
that even before you had the conference call with 
Mr. Gamble and Mr. Dudine in late September? 

A Yes. 

Q Did Mr. Ausen agree with that 
interpretation during this time period before the 
conference call with Dudine and Gamble? 

A Yes. 1 don’t recall that he didn’t. 

Q Did you discuss it with ~ I assume you 
discussed it with Mr. Ausen. This was an issue, 
wasn’t it? 

A Yes. And I don’t think that was a problem 
for him either. 

Q So both you and Mr. Ausen understood that 
the criminal referral had to go to PLS three, four, 
five working days before it could be submitted to 
Justice; correct? 

A Yes. 

Q Now, your understanding also was that you 
had absolutely no requirement to consider any 
critique or review provided by legal; is that right? 

A That was my understanding. 
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Q What did you think that these three — was 
supposed to happen in these three to five working 
days between the time that you gave the referral to 
the legal division and the time that you then would 
be able to give the referral to the Justice 
Department? 

A Well, I hoped that they would read it and 
gain an understanding of what the subject and the 
content of the referral was. 

Q You didn’t think that there was — that the 
memorandum contemplated any collaboration between the 
legal division and the investigations office during 
that three- to five-day working period that you 
interpreted the memorandum to require? 

A It didn’t state that. 

Q That wasn’t my question. 

A No, I didn’t. 

Q Did that ever occur to you? 

A No. 

Q So you thought that it was just three to 
five working days of dead time when the referral 
would be sitting over in the legal division and 
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nothing would come of that and then three or five 
days later you would just submit the referral to the 
Justice Department? 

A That’s what I thought and that’s what they 
confirmed for me on the phone conversation. 

Q And that’s what Mr. Ausen thought as well? 

A I guess so. I don’t know exactly what he 
thought. Well, I think that’s -- you know, that’s — 

I think that’s fairly accurate. 

Q Well, you discussed it with Mr. Ausen, his 
interpretation of the June 17 memorandum, didn’t you? 

A Yeah. I think he thought that three to 
five days was a reasonable period of time for them to 
read it. 

Q And that during that time, both you and 
Mr. Ausen agreed that during that three- to five-day 
period, nothing would happen essentially in terms of 
collaboration between PLS and investigations? 

A Yes. There had never been any history of 
that in the past and we didn’t anticipate a drastic 
change, no. 

Q Just be dead time? 
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A Yes. 

Q Let’s talk about the telephone conversation 
that you and Mr. Ausen had with Mr. Gamble and 
Mr. Dudine. When did that conversation occur, to the 
best of your memory? 

A Late September. 

Q 1993? 

A Yes. 

Q And again, you said this was a conversation 
that was initiated by you? 

A Yes. 

Q And it was initiated by you because lawyers 
in the legal division in Kansas City — 

A One lawyer. 

Q One lawyer — 

MR. BOCOCK: You mean the professional 
liabilities section. 

MR. KRAVITZ: Yes. 

MR. BOCOCK: Which is not the legal 
division of RTC. It’s the professional liabilities 
section responsible for, you know, suing 
professionals against whom the RTC has claims, not 
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the general counsel that reviews claims. 

BY MR. KRAVITZ: 

Q Mr. lorio, during the past couple of hours, 
whenever I have used the term "legal division," did 
you understand that I was referring to PLS? 

A Yes. 

MR. BOCOCK: 1 didn’t mean to suggest 
otherwise. I just meant in this context. 

MR. KRAVITZ: Fair objection. 

MR. BOCOCK: It sounds like they’re the 
general counsel and they are supposed to review stuff 
instead of they are the people who sue lawyers and 
accountants. 

MR. KRAVITZ: Fair objection. I just 
wanted to make sure the record is clear. I 
appreciate the clarification. 

BY MR. KRAVITZ: 

Q You understood before the time that you 
initiated the telephone conference with Dudine and 
Gamble that one lawyer in the PLS in Kansas City had 
a different interpretation of the June 17, 1993 memo; 
right? 


Q Who was that one lawyer? 

A Julie Yanda. 

Q What did Ms. Yanda tell you she thought the 
June 17, 1993 memo required? 

A That they had to have the opportunity to 
review and critique the referrals and we could not 
send out the referrals until she gave her permission. 

Q Did Ms. Yanda believe that the June 17, 

1993 memorandum required any collaboration between 
the two offices or simply that it required your 
office to wait until PLS had had a chance to review 
the referral? 

A I don’t know — 

MR. BOCOCK: Your question is unclear. 1 
think you’re just tired. Could you just restate 
that? You used — I just -- your question is 
ambiguous. 1 don’t understand what you mean by 
"collaboration" or "review." 

BY MR. KRAVITZ: 

Q Let me ask you in a little more open-ended 
way. What - other than what you’ve told us already 
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about what Ms. Yanda said she thought the June 17, 

1993 memo required, what else did she tell you it 
required? 

A It’s not what she thought. She said this 
is the way it is. 

Q Well, you understood that that was her 
opinion? 

A Well, it was worded more strongly than 
that. 

Q Was she your supervisor? 

A No. 

Q Did you have to do what she said? 

A No. 

Q This was a difference of opinion; right? 

A Well, that’s a nice way to say it, yes. 

Q She couldn’t tell you what to do, could 
she? 

A She attempted to. 

Q That wasn’t my question. 

A Well, she can tell me what to do. That 
doesn’t mean I have to do it. 

Q Okay. You were not required to take 
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directions from Julie Yanda as of September 1993, 
were you? 

A That’s correct. 

Q So you and Mr. Ausen called Mr. Dudine and 
Mr. Gamble? 

A Yes. 

Q And you explained to them what the 
disagreement appeared to be in the Kansas City office 
as to the requirements of the June 17 memo? 

A Yes. 

Q Were -- did Mr. Dudine tell you what - how 
he interpreted -- well, what his interpretation was 
of this disputed section in the June 17, 1993 memo? 

A They both did. 

Q Did they both tell you the same thing? 

A Yes. 

Q What did Mr. Dudine and Mr. Gamble tell you 
during this telephone call in late September 1993 
about what the June 17, 1993 memo required? 

A They said that the memo was geared to 
provide PLS copies of referrals for informational 
purposes, that it was not really geared for our 
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office because we had always given PLS copies, but it 
was geared to other offices where there had not been 
the exchange of information. So I said well, does it 
mean that we cannot transmit the referrals until 
PLS says that they’re all right to go. And they said 
no, that’s not the intent of the document. 

Q Did you ask whether you were required to 
submit the criminal referrals to PLS before 
submitting them to the Justice Department? 

A No. 

Q Why not? 

A I understood it, that we had to. 

Q You knew that already? 

A Yes. 

Q Even though you hadn’t done it in any of 
the other referrals between June and September? 

MR. BOCOCK: We’re going to stop this if 
you’re going to start that. He never said he didn’t 
do it. He said he didn’t undertake any steps to do 
it because he gave the memos to everyone in the 
office and Ausen had the memo. He never, ever said 
he didn’t give it to PLS before. That is a grave 
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misrepresentation of his testimony. 

MR. KRAVITZ: I disagree with that. 

MR. BOCOCK: Grave. Let’s ask him. 

Mr. Iorio, is it true that you 
intentionally never gave PLS copies of the criminal 
referrals before you sent them in after you got the 
copy of this memo dated June 17, 1993? Did you 
intentionally keep it from PLS? 

THE WITNESS: No. 

MR. BOCOCK: Okay. Now we’ve got it 
cleared up so we know what the testimony is. 

Go ahead. 

MR. KRAVITZ: I’m glad you think that 
you’ve cleared something up. I disagree. You can 
make gratuitous remarks on the record as much as you 
want. 

MR. BOCOCK: I know what you’re doing. I 
understand your point and you’ve made your record on 
it, but you are intentionally trying to distort the 
facts. If you want to say that Mr. Iorio didn’t take 
affirmative steps to see that this memo was followed 
beyond what he testified to, that’s a very legitimate 
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point and the record has been made to that point and 
that will stand. 

MR. KRAVITZ: 1 have to tell you, you know, 
for you to make gratuitous comments like that on the 
record is not only unprofessional, but inappropriate 
and you know, for you to accuse me of intentionally 
misrepresenting the facts is not only offensive, but 
very inappropriate. 

MR. BOCOCK: The record will speak for 

itself. 

MR. KRAVITZ: Well, it will. 

MR. BOCOCK: So we don’t need to — 

MR. KRAVITZ: We’re all confident of that, 
but I really think this deposition has been handled 
quite professionally and I really wish you would not 
make comments like that. It’s not productive. 

MR. BOCOCK: Well, I apologize, but I 
really think that a review of the record will 
indicate that it was your question that prompted that 
reasonable objection, but let’s go on. We don’t need 
to belabor it. 

MR. KRAVITZ: Let’s go on. 
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BY MR. KRAVITZ: 

Q What did Mr. Dudine and Mr. Gamble tell you 
as to whether the investigations office needed to 
wait for PLS to do any kind of critique or review 
before sending the referrals to the Justice 
Department? 

A I think they instructed me to give them 
reasonable time. 

Q Was it discussed what reasonable time meant 
under these circumstances? 

A 1 really — 1 don’t remember what, you 
know, the definition of reasonable time was. I 
remember that Julie said she needed at least three 
weeks, and I said I’m not going to give you three 
weeks. 


Q Julie Yanda had told you before your 
telephone call with the Washington people that she 
needed three weeks? 

A I think so. I can’t remember if it was 
before or after, but it was within that time span, 
that she needed three weeks. 

Q And then what happened? 
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A 1 told her that I wouldn’t give her three 
weeks, that I would give her to such-and-such a date, 
that we were going to send those, I think, October 8 
was the date, which, in fact, gave her almost two 
weeks, okay. 

Q What -- did you discuss with Mr. Dudine and 
Mr. Gamble whether there should be any collaboration 
between PLS and your office on the referrals before 
the time that they were actually submitted to the 
Justice Department? 

A No, not after they told me that they viewed 
it as an informational review, to give them an 
opportunity to read them and to see what was 
contained in that. 

Q So your testimony is that Mr. Dudine and 
Mr. Gamble told you and Mr. Ausen that the purpose of 
giving the referrals to PLS before submitting them to 
the Justice Department was solely informational for 
PLS’s purposes? 

A Yes. 

Q And it’s your testimony that Mr. Dudine and 
Mr. Gamble said absolutely nothing about another 

256 

purpose being to encourage collaboration between 
PLS and the Office of Investigations toward the 
improvement of the criminal referrals? 

A Yes. 

Q And you’re sure about that? 

A Yes. 

Q The criminal referrals in the Madison case 
were actually submitted to the Justice Department on 
October 8, 1993; is that right? 

A Yes. 

Q Was that also the same day that 
PLS provided its written review or critique of the 
criminal referrals? 

A I think it was provided a day earlier, it 
was provided October 7. 

Q Who in PLS provided that document and who 
did he or she give it to in your office? 

A I think it went to Julie Yanda and then it 
was sent over — I can’t remember if it was sent to 
me or if it was sent to Lee. I don’t remember. 

Q Did you see the review or critique before 
the time that the criminal referrals were actually 
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submitted to the Justice Department? 

A Yes. 

Q Who else in your office, to your knowledge, 
saw the review or critique before the time that the 
referrals were sent to the Justice Department? 

A I think everyone that worked on the 
referrals were required to read the critique, so 
there would have been three, four investigators, five 
investigators. I’m not sure as to the department. 

Q Was there any discussion between you and 
the criminal investigators who had worked on the 
criminal referrals about whether any suggested 
changes would be incorporated in the criminal 
referrals before their submission? 

A Yes. 

Q Tell us about that. 

A They read the documents, and I can’t 
remember if I was — if I was in Lee’s office or my 
office, I don’t remember, but there were a number of 
them there. And Lee had been meeting with them. I 
walked in. I had read the critique a number of 
times, and 1 said are there any — is there anything, 
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any changes you want to make as a result of this 
document, and they said no. 

Q Now, you yourself read the critique or 
legal review that had been prepared by Ms. Yanda? 

A Yes. Not prepared by Ms. Yanda. 

Q By Ms. Carmichael, I’m sorry. 

A And Mr. Adams, I think, prepared it. 

Q You read that? 

A Yes. 

Q And it was your view as well that no 
changes should be made to any of the nine criminal 
referrals? 

A Yes. 

Q You rejected every single one of the 
suggested or proposed changes? 

A I don’t know that they were proposed 
changes as they were questions. 

Q Okay. You felt that none of those - none 
of the questions raised in the legal review or the 
critique were questions that needed to be answered or 
looked into further before the referrals were 
submitted? 
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Q In your view, the questions that were 
raised by the legal review or legal critique were 
questions that were legal questions more than factual 
questions and therefore questions that should be left 
to the United States Attorney’s office to answer? 

A Yes. There were some factual questions 
there, not a lot, but some, but most — 1 viewed most 
of those questions as being legal questions, yes. 

Q Now, Mr. Dudine testified in his deposition 
yesterday that the standard -- the RTC standard for a 
criminal referral was reasonable basis to believe 
that criminal offense has been or may have been 
committed. Would you agree with that testimony? 

A Yes. 

Q You’re familiar with the concept of 
elements of criminal offense? 

A Yes. 

Q You know what that means? 

A Yes. 

MR. BOCOCK: Mr. Iorio went to law school. 

MR. KRAV1TZ: Well, then I have no question 
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that he knows what that means. 

BY MR. KRAV1TZ: 

Q And you understand, then, that the standard 
requiring a reasonable basis to believe that a crime 
has been committed in fact requires a reasonable 
basis to believe that each and every element of a 
crime has been committed? 

A Uh-huh. 

Q Yes? 

A Yes. 

Q Why, then, would you say that questions in 
the legal review about — well, strike that. 

And those, then, therefore are issues that 
need to be addressed at the RTC field office level 
before submitting a referral to the Justice 
Department; right? You need - you’ve already 
testified that you agree with Mr. Dudine’s testimony 
that before you can submit a referral to Justice, you 
have to be satisfied that there’s a reasonable basis 
to believe that each and every element of a crime has 
been committed? 

A I think the terminology is "substantial 
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basis of fact.” 

Q Okay. To believe that a crime has been 
committed? 

A Yes. 

Q Therefore, to believe that each and every 
element of a crime has been committed; right? 

A Generally, yes. 

Q And that’s something — l mean you don’t 
want to be sending junk up to the Justice Department, 
do you? 

A No. 

Q So you want to make sure that your 
referrals actually have a sufficient basis in fact 
that each and every element of a crime has actually 
been committed? 

A Yes. 

Q So that’s a review that you do in your mind 
when -- when you’re reading a referral before you 
sign it; right? 

A Yes. 

Q Why, then, would you say that questions in 

Ms. Carmichael’s legal review that have to do with 
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elements of the offense or offenses are questions 
just for the U.S. Attorney’s office to deal with 
rather than for your office to deal with? 

A Well, if we - if we had the information, 
you know, if we could make a perfect criminal 
referral and put the whole thing in there, there 
would never be any issues on a review, okay, but we 
can’t do that, so we know that the referrals are 
never perfect, that they are always slightly or more 
slightly imperfect, simply because we don’t have the 
power to obtain the evidence to make them perfect. I 
don’t know how you overcome that problem, okay, but 
if it passes a reasonable test that we’ve got as much 
as we can and we indicate in there additional steps, 
people to be interviewed, records to be secured, that 
will make it even better, then I feel very 
comfortable with it. 

Q And you felt that way about the Madison — 
the nine referrals in the Madison case, even after 
your reading of Ms. Carmichael’s memo on October 7 or 
8, 1993? 

A Yes. 
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Q Are you okay to keep going for 20 minutes 
without a break? 

A Yes. 

MR. BARTOLOMUCCI: Do you think you’ll be 
able to wrap up in that time? 

MR. KRAVITZ: I’ll do my best. 

MR. BARTOLOMUCCI: Well, then go for it. 

BY MR. KRAVITZ: 

Q One question raised by Ms. Carmichael’s 
review or critique was whether a woman named Loreen 
McDougal, I believe is Mr. McDougal’s mother, was 
still alive. Do you remember that question being 
raised in Ms. Carmichael’s memo? 

A Yes, I can remember that. 

Q Was that something that you thought was 
important to know? 

A No. 

Q Why not? 

A Because she really — we didn’t think she 
had any knowledge of what had happened. He had 
purchased property in her name and we didn’t feel 
that she had any knowledge of that, because the 
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criminal referral didn’t mention her, it mentioned 
him, so I didn’t think that was factually germane to 
the issue at hand. 

MR. KRAVITZ: Are you okay if we keep 

going? 

MR. BOCOCK: Yes, I’ll be right back. 

(Mr. Bocock left the deposition.) 

BY MR. KRAVITZ: 

Q Wasn’t Loreen McDougal a target of one of 
those referrals? 

A I think her name was mentioned as a 
potential witness. I don’t remember if she was a 
target or witness. 

Q Would you agree that if Loreen McDougal was 
listed as a target in one of the nine referrals, that 
it was a reasonable question to raise whether she was 
still alive? 

A No, not really. Whether she was alive or 
dead didn’t change the fact that the act had 
happened. As I recall, she was a witness, and the 
actual activity that occurred was done by Jim 
McDougal, but I - you know, that’s just off the top 
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of my head. 1 haven’t looked at those referrals in a 
long time. That’s what 1 recall. 

Q Well, let me just ask you this. Assume for 
purposes of this question that Loreen McDougal was 
listed in one of those referrals as a suspect or 
subject of the referral. If that is correct, would 
you agree that it’s important to know whether she is 
in fact dead or alive before sending her name off as 
a subject of a referral to the Department of Justice? 

A In the particular situation that we just 
talked about? No, I don’t think it’s important 
whether she’s alive or dead. The criminal — 

Q In other words, just let the Justice 
Department figure that out? 

A Yeah. The criminal act had occurred, we 
didn’t think she was involved, so they can find that 
out easier than we can. 

Q Okay, but we have now got on the record 
that you’re a graduate of law school. You know as a 
matter of law that dead people can’t be prosecuted, 
it just doesn’t happen; right? 

A Yes. 
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Q But that was something that you would leave 
for Justice to sort out? 

A But we can get the assets back, even though 
they are dead we can get the assets back. 

(Mr. Bocock returned to the deposition.) 

Q You said a couple of times earlier during 
your testimony that one really has to see Ms. Lewis’s 
tape recorder to believe that it could go on 
accidentally. 

A Yes. 

Q What does it look like? 

A Well, it’s not very big. It’s about, you 
know, this size (indicating) and it’s got — 

Q Just for the record, how big, what are you 
indicating? 

A Oh, it’s - maybe a little bigger than that 
glass case. 

Q So maybe about 6 inches long by 2 inches by 
1 inch wide? 

A It’s one of those hand-held things, so big 
(indicating). 

Q About 6 inches by 2 inches by 1 inch? 
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MR. BARTOLOMUCCI: The size of a TV remote. 

THE WITNESS: It’s a little bigger, a 
little boxier, something like that. 

BY MR. KRAVITZ: 

Q What color is it? 

A I think it’s — as 1 recall, it’s tan, tan 
and silver, tan and gold. It’s one of those — not a 
light tan, but maybe a medium tan. 

Q Did Ms. Lewis always keep her tape recorder 
in the same place in her office or did it move 
around? 

A Well, I don’t really know. I guess 
wherever she was using it it would be — I really 
don’t know. 

Q What did Ms. Lewis use that tape recorder 
for on occasions other than February 2, 1994? 

A She would -- to my information, she would 
use it to dictate as she came across things, you 
know, instead of writing it all down, she would 
dictate it. 

Q Did you ever see Ms. Lewis dictate anything 
into her tape recorder? 
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A Yeah, I’d walk by and she’d be saying 
things into it. 

Q Was this dictation she was doing, was that 
stuff for work, a diary, notes, what was that? 

A I don’t know. I thought it was for work. 

Q Has Ms. Lewis ever kept a diary, to your 
knowledge? 

A 1 don’t know. 

Q She’s never said anything about that? 

A No. 

Q How many times would you estimate you’ve 
seen Ms. Lewis dictating into her tape recorder? 

A Oh, four, five, something like that. 

Q Is this — is this a dictation machine as 
opposed to like a tape deck that someone would play 
music out of? 

A Oh, yeah, it’s like a little hand-held 
Dictaphone that you would take the tape and somebody 
would transcribe for you. It’s got the little tiny 
tapes. 

Q To your knowledge, did Ms. Lewis ever use 
this tape recorder for playing music in her office or 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


3136 


269 

anywhere else? 

A I don’t think so, but I don’t know. 

Q As far as you know, this tape recorder was 
strictly used as a Dictaphone by Ms. Lewis? 

A Yes. 

Q Now, you testified earlier — well, strike 
that. 

Do you know how this tape recorder is 
turned on or how the record function is turned on? 

A No, I do not know. 

Q You’ve never used this tape recorder? 

A 1 have not used this tape recorder. 

Q Have you ever had it in your hands? 

A No. 

Q Has anyone other than Ms. Lewis ever used 
it, to your knowledge? 

A I don’t know. I don’t even know if it’s 
hers or the government’s. 1 really don’t know. 

Q Did you see the tape recorder at any time 
on February 2, 1 994? 

A I’ve walked by her office and saw it on the 
desk. Whether 1 saw it that day or not, I don’t 
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know. 

Q So you don’t know whether you saw it that 
day? 

A No. 

Q You testified that your voice has been 
recorded on that tape recorder at some point in the 
past; is that correct? 

A Yeah. 

Q Was that before or after February 2, 1994? 

A I think it was before. 

Q What were the circumstances under which you 
were recorded on that tape recorder before February 
2, 1994? 

A Someone was in there and I walked in and 
asked her a question or said something, I forget, and 
the next day or so or something, she was playing 
something back and said oh, you’re on here, too, so 
that -- you know, that had happened before. 

Q Did you on that previous occasion learn how 
it came to be that your voice was caught on the tape 
recorder? 

A No, I didn’t really -- I don’t know if the 
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recorder had been left on or it came on on its own, 
but it didn’t — you know, it didn’t bother me. 

Q So it is not the case that on that occasion 
that your voice was captured on the tape recorder, 
that you learned that the tape recorder had gone 
on — had been turned on accidentally? 

A I didn’t pay any attention. I didn’t 
really know one way or the other. 

Q Do you know of any instance other than 
February 2, 1994 in which anyone has claimed that 
that tape recorder of Ms. Lewis’s went on 
accidentally by itself? 

A I don’t know. 

Q You don’t know of any other instance? 

A I don’t know the answer to that question. 

Q Has Ms. Lewis ever told you about another 
occasion on which her tape recorder has turned on by 
itself? 

A No, I don’t know that it went on by itself 
or sometimes it would be on and she would forget it 
was on and just run forever. I don’t know what the 
situation is. 
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Q Okay, but the answer to the question is 
Ms. Lewis never told you about another situation or 
another circumstance in which her tape recorder 
actually turned itself on other than the February 2 
circumstance; is that correct? 

A And I don’t know on February 2 if she 
accidentally left it on or it came on by itself. I 
don’t know. 

Q Let me — just so the record is clear, put 
February 2 to one side. Has Ms. Lewis told you about 
another instance in which her tape recorder turned on 
by itself? 

A No, not turned on by itself. 

Q What exactly did Ms. Lewis tell you about 
how her conversation with April Breslaw came to be 
captured on her tape recorder? 

A She told me that she looked down and saw 
that the tape recorder was on. 

Q Where was the tape recorder when she looked 
down and saw it? 

A 1 guess it was on her desk. 

Q Was she at her desk? 
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A I don’t know, I wasn’t there, but she 
looked down and saw that the tape recorder was on. 

She did not say whether it came on accidentally, set 
itself off or she had just left it running, but that 
she saw that it was on and decided not to turn it 
off 

Q Did you ask Ms. Lewis how she ~ what her 
belief was as to how the tape recorder was turned on 
in the first place? 

A I really don’t remember. 1 remember 
language to the effect that "I must have left it 
on." 

Q Okay, so Ms. Lewis did not tell you that 
the tape recorder was turned on by itself? 

A She didn’t tell me it was or it wasn’t. 1 
don’t think she knew. 

Q Well, didn’t you just say that Ms. Lewis 
said "I must have left it on"? 

A Yes. 

Q It must have -- 

A "I must have just left it on," but she said 
that like I really don’t know, maybe that’s what 
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happened. I don’t know. I don’t think she knows. 

Q But according to what Ms. Lewis told you, 
her best guess or understanding as to what happened 
was that the tape recorder had just been running from 
before and she had left it on? 

A I think so. I think that’s what she 
thought. 

Q And that’s what she told you; right? 

A Yes, that was a possibility, I think. 

Q When was it that Ms. Lewis told you that? 

A Oh, jeez, that was a long time afterwards. 

That was - oh, gosh, I think that was the day that 
Representative Leach made his speech on the floor of 
the House. 

Q March 1994? 

A Yes. 

Q Certainly ~ then it was certainly 
significantly before Ms. Lewis testified before the 
House in the summer of 1995; right? 

A Yes, yes. 

Q You’ve testified and given several 
different bases for your opinion that attempts were 
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1 made within the RTC to obstruct the investigation of 

2 the failure of Madison Guaranty Savings & Loan. Is 

3 that fair to say? And without going into all the 

4 bases, the record speaks for itself, but you’ve 

5 mentioned — 

6 A Generally, I think that’s true, yes. 

7 Q You have mentioned several incidents that 

8 have added up to -- that have combined to lead you to 

9 the conclusion that someone somewhere within the RTC 

10 or perhaps outside the RTC attempted to obstruct 

11 investigations into the failure of Madison. What I 

12 want to ask you is, can you put any names to that 

3 conclusion? I mean who is it within the RTC and who 

4 is it outside the RTC whom you can identify as having 

5 either obstructed or attempted to obstruct any 

6 investigation involving the failure of Madison 

7 Guaranty Savings & Loan Association? 

8 A Well, I need to clarify. The investigation 

9 was finished. The following-up with the Office of 

0 Independent Counsel providing the work is a key 
:l issue. That’s a post-referral deal. 

12 Q I’m counting all that. 
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1 A Who do I think? 

2 Q Just so the record is clear, I want to make 

3 sure my question is inclusive. I’m going to list off 

4 at least what my notes indicate your testimony 

5 indicated being the bases for your conclusion that 

6 you testified to previously. You talked about the 

7 issue of PLS’s critique of the referrals and their 

8 insistence in doing one. 

9 A Yes. 

0 Q And the delay that that caused. You talked 

1 about problems relating to subpoena compliance, you 

2 talked about the removal of Jean Lewis from the case 

3 or from the investigation. You talked about the 

4 prohibition in 1994 of investigators talking to 

5 officials of the independent counsel’s office without 

6 PLS permission. You talked about the administrative 

7 leave that you, Ausen and Ms. Lewis were placed on. 

8 You talked about the scope of the legal review 

9 conducted by Pillsbury, Madison. You talked about — 

0 and actually I think that fairly summarizes the 

1 various bases that you testified about. 

2 The record obviously will set forth exactly 
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what you said, but I just want to make sure that you 
understand, I’m including all of these considerations 
that you’ve testified about as leading up to your 
conclusion that someone somewhere obstructed and 
intended to obstruct or attempted to obstruct 
investigations relating to the failure of Madison 
Guaranty Savings & Loan. 

My question is -- do you understand that, 
first of all? 

A Yes. 

Q My question is, can you identify for us who 
either obstructed or attempted to obstruct any of 
these investigations? 

A No, I cannot tell you what their intent is, 
okay, I have no idea what their intent is, but I see 
the end result. You’re going to have to ask them 
what their intent is. 

Q Can you identify them for us? 

A Yes. Julie Yanda, Tom Hindes, 1 think 
Ellen Kulka. 

Q Ellen Kulka? 

A Yes. Andy Tomback, and 1 don’t know the 
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hierarchy, 1 don’t know who was doing what they were 
told. There’s lots I don’t know, okay, but just from 
what I see at my end, I think those four for sure. 

Q How about outside the RTC, can you identify 
anyone from outside the RTC who obstructed or 
attempted to obstruct any of the investigations 
relating to the failure of Madison Guaranty Savings & 

Loan? 

A No, I can’t. 

Q Let me just raise one issue with your 
lawyer. It’s now 7:14 and I have every intention of 
allowing you to leave at 7:15 because 1 know you need 
to catch your plane. 

What I would ask is whether Mr. lorio would 
be willing to answer this one question as to each — 
as to each of the four people he just named and 
possibly prepare an affidavit or send us a notarized 
response. The question being what is it that you 
believe Julie Yanda, Tom Hindes, Ellen Kulka, and 
Andy Tomback did either to obstruct or to attempt to 
obstruct any of the investigations relating to the 
failure of Madison Guaranty Savings & Loan 
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Association. 

MR. BOCOCK: When you use the word 
"obstruct," we mean hinder, delay? Not obstruction 
of justice as that term is sometimes used. They’re 
different. 

MR. KRAVITZ: Well, I agree with that. 

MR. BOCOCK: Obstruction of justice is a 
crime. Obstruction of investigation used in the 
vernacular sense means anything to delay or impede 
the investigation. Isn’t that the way you mean it? 

MR. KRAVITZ: I wasn’t the one who used the 
word first. 

MR. BOCOCK: I’m just trying to get the 
question clear if you want all this detailed 
information. 

MR. KRAVITZ: That’s fair. 

BY MR. KRAVITZ: 

Q Mr. Iorio, when you used the word 
"obstruct" earlier in your testimony, did you mean 
obstruction of justice or something else? 

A No, I go along with his meaning. 

Q You meant just delay in investigation? 


Q You didn’t mean obstruction of justice in 
any criminal or legal sense? 

A I don’t think ~ I don’t know. I’d have to 
think about it. 

MR. KRAVITZ: Mr. Bocock, would you be 
willing to - would you agree to have your client 
answer that question in writing under oath so that we 
can - 

MR. BOCOCK: Yeah. 

MR. BARTOLOMUCCI: Can’t he answer it now? 

MR. KRAVITZ: I don’t want anyone to miss 
their plane because of this. If you can answer it 
now, that would be preferable. 

MR. BOCOCK: I think probably Richard could 
answer it in a brief way now. Why don’t we see if 
that answer is satisfactory to you. 

BY MR. KRAVITZ: 

Q Let’s start with Mr. - with Ms. Yanda. 

What makes you believe that Julie Yanda either 
obstructed or sought to obstruct any of the 
investigations into the failure of Madison Guaranty 
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Savings & Loan Association? 

A 1 would say the trying to hold up the 
referrals from going out. 

Q This is now the 1993 referrals? 

A Yes. 1 would say the difficulties that the 
FBI had in getting subpoena compliance. For whatever 
reason, wanting Jean Lewis not to be the investigator 
in charge of the investigation. Those would be the 
three basic things. 

Q Anything else? 

A Off the top of my head, those are probably 
the three major things. 

Q As to all of these people, if you think of 
additional reasons why you think that any of them 
obstructed or sought to obstruct any of these 
investigations, you’re certainly free to send us a 
letter including additional information. Do you 
understand that? 

A Uh-huh. 

Q Yes? 

A Yes. 

MR. BARTOLOMUCCI: You will have a chance 
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to review your deposition, as 1 understand it. 

MR. BOCOCK: How about Hindes? 

BY MR. KRAVITZ: 

Q How about Tom Hindes, number two? 

A I think signing the document to put us on 
administrative leave without telling our supervisor 
in Washington. 

Q Anything else on Hindes? 

A That’s probably the major thing. 

Q Anything else minor that you can think of? 

A Not at the moment. 

Q But if you come up with anything you will 
let us know? 

A Yes. 

Q What about Ellen Kulka? 

A Ellen Kulka and Andy Tomback -- 

Q You want to handle them both together? 

A Yeah. 

Q Okay. 

A They’re sort of at the management level of 
the RTC, okay. I think their under-oath deposition, 
trying to infer that we weren’t wanted by the 
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independent counsel, that independent counsel didn’t 
trust us and things that supposedly Mark Tuohey said 
that were clarified on the second day of the hearings 
before the House. 

I think that showed an attempt to kill the 
messenger. The message has already gone, but to try 
to destroy the messenger. 

Q Now, you’re referring to testimony that 
Ms. Kulka offered the services of Ms. Lewis to the 
independent counsel’s office and according to 
Ms. Kulka, Mark Tuohey said "are you kidding" or 
something like that? 

A Well, there’s two different situations 
here. One of them is between Tomback and Tuohey and 
another one was in a letter to Mr. Starr, two 
different situations. In both situations Mr. Tuohey 
and Mr. Starr denied the inference that was made by 
Ms. Kulka and Mr. Tomback. 

Q How did the testimony of Ms. Kulka and 
Mr. Tomback either obstruct or show an intention of 
obstructing an investigation? 

A They were reacting to the fact that we were 
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placed on administrative leave and questions had been 
asked about us coming back to work the investigation, 
and this was I think a method to demean the fact that 
we might or might not be useful, by saying hey, they 
didn’t want them anyway, so it’s no big deal. I 
think they were trying to do something indirectly 
that they didn’t accomplish directly. 

Q Anything else about Ms. Kulka on this 
subject? 

A Not right off the top of my head. I’ll 
have to think. 

Q And anything else that Mr. Tomback did to 
your knowledge that makes you conclude that he either 
obstructed or sought to obstruct an investigation 
into the failure of Madison Guaranty Savings & Loan? 

A Not right off the top of my head. 

Q And again, as with Yanda and Hindes, if you 
think of anything about Kulka or Tomback, you will 
let us know? 

A Yes. 
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MR. KRAV1TZ: Thank you very much. Go to 
the airport. 

(Whereupon, at 7:21 p.m., the deposition 
was concluded.) 


L. RICHARD lORlO 
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PROCEEDINGS 
(Keeney Exhibits 1 and 2 identified.) 
Whereupon, 

JOHN C. KEENEY 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. GICALE: 

Q Could you please state your name for the 
record. 

A John C. Keeney. 


3 


Q And your present business address? 

A 10th and Constitution, Northwest, 

Washington, D.C.; Department of Justice. 

Q What is your business phone number there? 

A 514-2621. 

Q And your present position at the Department 
of Justice? 

A Deputy Assistant Attorney General in the 

criminal division. 

4 

MR. FISHMAN: And - 

THE WITNESS: At the moment I’m acting 
Assistant Attorney General. 

BY MR. GICALE: 

Q Once again, assuming a title. 

A Once again. 

Q Now, how long have you been in the deputy’s 
position? 

A Since ’73. 

Q Now, there have been various times since 
1973 when you have been acting Assistant Attorney 
General, criminal division, but you retained the 
Deputy Assistant Attorney General title as well; 
correct? 

A Yes. 

Q Now, your most recent stint as acting 
Assistant Attorney General for the criminal division, 
when did the most recent stint begin? 

A Before this one. 

Q "This one," when did this - 

A This began when Joanne Harris left on 
August 29. 
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Q Of *95? 

A Yes. 

Q To the present? 

A Uh-huh. 

Q And when did you serve as acting Assistant 
Attorney General in charge of the criminal division 
prior to that? 

A From January 21st, ’93 until sometime in 
November 1993. 

MR. FISHMAN: Off the record for a second. 

(Discussion off the record.) 

BY MR. GICALE: 

Q You didn’t serve as acting Assistant 
Attorney General for the criminal division between 
November 1993 and August 29, 1995; correct? 

A Give me the dates again. 

Q Between November 1993 and August 29, 1995, 
you did not serve as acting Assistant Attorney 
General of the criminal division? 

A Joanne Harris came in in November. She was 
sworn in. 

Q She stayed there until August of 1995 when 

6 

you assumed the position again? 

A Yes. 

Q Are you aware — let me just go back a 
second. This deposition is being conducted pursuant 
to Senate Resolution 120. The resolution establishes 
a special committee administered by the Banking 
Committee to conduct an investigation involving 
Whitewater Development Corporation, Madison Guaranty 
Savings & Loan Association, Capital Management 
Services, Inc., the Arkansas Development Finance 
Authority and other related matters. 

Section l(b)2(c) of Senate Resolution 120 
authorizes investigation and public hearings into 
whether the Department of Justice has improperly 
handled RTC criminal referrals relating to Madison 
Guaranty Savings & Loan Association or Whitewater 
Development Corporation. This will be the focus of 
today’s deposition. 

A I understand that. 

Q Now, you were requested to testify, I 
believe, on October 5th of this year. This 
deposition is in advance of a public hearing to be 
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held either later in October or November of this 
year, and it is possible that you may be requested to 
testify at that hearing. We will be asking you a 
series of questions. You are testifying under oath. 

If you don’t understand a question, let us know and 
we will rephrase it. 

The stenographer will prepare a record of 
questions and answers. The deposition will be 
treated as committee confidential until the 
commencement of the hearings. 

Prior to the hearings, you will receive a 
letter from the committee telling you that you may 
come to the Senate to review the transcript of your 
deposition and make notes of any corrections for 
transcription on an errata sheet. 

If you are called to testify at a public 
hearing, you will be permitted to have a copy of your 
deposition transcript four days in advance of your 
testimony. You may be represented by counsel. 

Objections to the form of the questions will be noted 
for the record. Counsel may object on grounds of 
privilege or relevance. The committee chairman may 

8 

rule on objections where the witness refuses to 
answer a question. 

Do you have any questions at this point? 

A No. 

Q Now, are you aware of the fact that the 
committee, the Banking Committee has submitted a 
document request to the Department of Justice with 
respect to this investigation and has requested that 
the Department of Justice produce documents related 
to this investigation? 

A Yes. 

Q And did you search for responsive 
documents, notes, reports and memoranda pursuant to 
that request? 

A I did. 

Q Have all responsive documents been produced 
that you are aware of? 

A That I’m aware of, yes. 

Q Did you speak to anyone other than 
Mr. Fishman prior to your deposition today with 
respect to the substance of your testimony? 

A No, not really. I looked at a chronology 
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which was prepared by one of our people. That upsets 
Mr. Fishman a little bit. 

Q A chronology prepared by whom? 

A By Allen Carver. 

Q When did you review that? 

A Yesterday. 

Q Did you have a conversation with Mr. Carver 
about that? 

A No. I just asked him about it. 

Q And he sent it over. Is that the extent of 
your preparation or review of any documents that 
anyone has used prior to today? 

A I reviewed documents, a couple documents he 
attached, short summaries of things like the original 
referral. 

Q Copies of the referral itself or summaries? 

A Summaries. 

Q That he had prepared? 

A Or somebody prepared for him, I don’t 
know. 

Q Was this something you had requested him to 
prepare for you? 

10 

A No, I did not. He said he had them and do 
you want it, and 1 said send it over. 

MR. GICALE: Have we received -- I was not 
present at Mr. Carver’s deposition. 

MR. FISHMAN: The documents were marked and 
received in evidence in Mr. Carver’s deposition. 

BY MR. GICALE: 

Q Is there any other conversation or 
documents you have reviewed? 

A There may have been mention of somebody 
testifying, but that’s about it. As you know, I 
testified in the House. 

Q That’s right. I’m going to get to that 
right now. 

Now, Mr. Keeney, you previously were 
requested to appear for a deposition before the 
Committee on Banking and Financial Services, U.S. 

House of Representatives. You testified on 
Wednesday, September 13, 1995 and Thursday, September 
14, 1995 under oath in the matter of Madison Guaranty 
Savings & Loan; is that correct? 

A Correct. 
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Q Now, I’m going to show you what is marked 
for identification as Exhibits 1 and 2, which are 
copies of the transcripts of those depositions on 
those respective dates. Have you had an opportunity 
to review your deposition transcripts for those 
dates? 

A 1 have a copy and I did look at them, yes. 

Q And do those deposition transcripts 
accurately — are they a true and accurate reflection 
of your testimony on that date? 

A There are no major errors in it. 1 can’t 
say that I agree with everything the way it is 
articulated. 

MR. FISHMAN: I think the record should be 
clear that Mr. Keeney received a copy of this 
deposition only very recently and as the committee 
knows, the Department of Justice was furnished the 
transcripts by the House Banking Committee, 1 believe 
within the last week or 10 days. 

But none of the witnesses who were deposed 
within the last month have had a chance to review 

their testimony for errata, and no errata sheets have 

12 

yet been prepared or submitted to the House Banking 
Committee. 

MR. GICALE: It is my understanding they 
will be submitted sometime within 30 days; correct? 

MR. FISHMAN: Yes. When they are, they 
will be submitted to this committee as well. 

BY MR. GICALE: 

Q Mr. Keeney, you will be submitting a copy 
of your errata sheet to this committee which we will 
then mark as Exhibit Number 3. 

A Of this testimony? 

Q Yes. 

MR. FISHMAN: He will have the opportunity 
to submit an errata sheet for that deposition 
transcript and this one as well. 

MR. GICALE: Correct. 

THE WITNESS: Are you requiring that? I 
don’t feel like going back through this. The errors 
that I found in there are not that material to me. 

BY MR. GICALE: 

Q One thing is I would ask how material the 
errors were. 
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A I’m telling you now there are no 
significant errors. 

Q I guess for sake of completeness, I believe 
that you should review this and submit it. You are 
required to submit it anyway. 

MR. BEN-VENISTE: He is not required to 
submit an errata sheet. If he wants to submit one, 
he can. 

MR. GICALE: We would request you do so, 
for the sake of completeness. 

MR. BEN-VENISTE: I don’t know who the "we" 
refers to. It doesn’t refer to me. 

BY MR. GICALE: 

Q The majority would request that you do 
that. Do you understand? 

A I understand. 

Q Now, I know you were questioned extensively 
with respect to a number of areas in terms of the 
investigation of Madison Guaranty and the Hale 
matter. I would like to direct your attention to 
when you first were involved in this case, and this 
is with respect to criminal referral C0004. 

14 

That referral was received in the 
department sometime in — it was received at the U.S. 
Attorney’s Office in September of 1992; is that 
correct? 

A I think that’s correct. 

Q And the department was notified sometime in 
October of 1992; correct? 

A Yes. 

Q Did you ever receive copy of that referral, 

C0004? 

A It passed through over my desk, yes. 

Q Showing you what is marked for 
identification as 007157. This is a note 1 believe 
to you dated October 9, 1992. 

(Exhibit 007157 identified.) 

THE WITNESS: Yes. 

BY MR. GICALE: 

Q Who was this from again? 

A Robert Mueller, the Assistant Attorney 
General of criminal at the time. 

Q Attached to this note is a copy of a 
routing slip — 
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A It is an urgent report. 

Q An urgent report from — 

A From Lawrence McWhorter, the Executive 
Office for United States Attorneys. 

Q That’s dated when? 

A October 7, 1992. 

Q Is this when you first would have learned 
about the criminal referral C0004? 

A I believe so, yes. 

Q Did you have a discussion with Mueller 
about this? 

A I must have, if he told me he wanted to 
discuss it, I would have discussed it with him. 

Q Do you remember any details about that 
conversation at all? 

A I do not. 

Q Do you recall whether or not the 
conversation was with anyone else other than 
Mr. Mueller? 

A I do not. 

Q Do you recall whether the FBI perhaps 
participated or Mr. Raphaelson? 

16 

A I do not. 

Q Now, the next time that you had anything to 
do with this referral I believe was sometime in 
February or March of 1993; is that correct? 

A Well, I’m not sure. 1 would have received 
the referral, which I think I did, and 1 would have 
sent it over for review to the fraud section. I 
assume I did. I don’t know. 

Q In October you mean? 

A Yes. 

Q When you say you "sent it over there for 
review" -- 

MR. FISHMAN: He said he assumed he did. 

BY MR. GICALE: 

Q Do you recall whether or not you received 
any memorandum with respect to the review in 1992? 

A No, 1 don’t believe I did. 

Q Did there come a point in time in February 
when you received a memorandum from Douglas Frazier 
with respect to the recusal of the U.S. Attorney’s 
Office in the Eastern District of Arkansas with 
respect to this referral? I’m going to show you what 
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is marked for identification as 001484. 

(Exhibit 001484 identified.) 

(Witness examined the document.) 

THE WITNESS: What is the question? Did I 

see it? 

BY MR. G1CALE: 

Q Yes. 

A Yes. 

Q That would have been dated February 18, 

1993, a memorandum to you from Douglas Frazier asking 
you for your review and recommendation; correct? 

A Yes. 

Q Between the time you received the referral 
in October of 1992 and this memorandum, do you recall 
any discussions that you had with anybody in the 
criminal division about that referral? 

A I had a discussion with Larry Urgenson, who 
was then acting Deputy AG. 

Q When did that discussion occur? 

A It occurred at or about the time we sent 
the memorandum back to Frazier. 

Q But prior to that, prior to receiving this 

18 

memorandum from Frazier, February 18, 1993, prior to 
receiving this, but after receiving the note from 
Mr. Mueller in October of 1992, did you have any 
discussions with respect to the criminal referral 
C0004? 

A 1 don’t recall any discussions. 

Q Now, when you received the request from 
Mr. Frazier in February of 1993, was Mr. Hubbell 
working in the Department of Justice? 

A February? 

Q February of 1993. 

A Yes. 

Q When did he come into the department? 

A I don’t know exactly when he came in. But 
he was there at or about that time, yes. 

Q It was shortly after the Inauguration, if 
you recall? 

A Shortly after the Inauguration. 

Q In what capacity did he come into the 
office? 

A He was an advisor consultant, special 
assistant to the acting Attorney General, Stu 
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1 Gerson. I don’t know what his title was. 

2 Q What were his responsibilities at that 

3 time? 

4 A What I know about his responsibilities is 

5 that Gerson called him in on some matters. 

6 Q Were they defined in any way in a 

7 memorandum or some meeting or something in the 

8 department? 

9 A Not to my knowledge. 

10 Q In late January and February and March, 

1 1 what kind of contact, what was the nature of your 

12 contact with Mr. Hubbell during that time period, 

13 ’93? 

14 A I had contact with respect to — I had 

15 contact with him with respect to the Ford prosecution 

16 in Memphis, Tennessee, and with respect to Race Horse 

17 Hanes. I believe there was some contact — I’m not 

18 positive, with respect to the Durenberger 

19 prosecution, Senator Durenberger. 

20 1 had contact with him once when some 

21 counsel from Texas came in and wanted to confer with 

22 him with respect to a case. I sat in on that. One 

20 

1 of the counsel I remember was — I don’t recall what 

2 the investigation was. 

3 Q And the other contact with him during that 

4 time period? 

5 A I can’t recall. I can’t recall specifics, 

6 any other contact. 

7 Q For instance, with respect to the Ford 

8 case -- 

9 MR. BEN-VENISTE: I have to object to 

10 getting into other cases. If there is any relevance 

1 1 to this, it is whether Mr. Hubbell was somehow 

12 involved in the matter involving Capital Management 

13 or Madison Guaranty. 

14 1 really have to object to a wasteful 

15 excursion of resources into contact between 

16 Mr. Keeney and Mr. Hubbell on other Department of 

17 Justice cases. 

18 BY MR. GICALE: 

19 Q I think the relationship of Mr. Keeney to 

20 Mr. Hubbell and how they interacted during this time 

21 period is relevant. 

22 MR. BEN-VENISTE: Relevant to what? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


3158 


21 

BY MR. GICALE: 

Q Is relevant to how this is handled. For 
instance, a memorandum was in the department for a 
period of time, and I think it is fair to inquire 
into the process and how the department was working 
and what Mr. Hubbell’s responsibilities were at that 
time. 

MR. BEN-VENISTE: Whether they discussed 
the Ford matter or not, if you want to ask whether 
Mr. Hubbell saw some document as far as Mr. Keeney 
knows or whether Mr. Keeney sent it to him, I suggest 
you should ask him that. 

BY MR. GICALE: 

Q I will ask him that. I want to ask him 
about the process. I don’t care about the 
particulars of the case. 

MR. FISHMAN: When you say you are going to 
ask him about the process, I believe that you asked 
him — we can have the question read back. But 
rather than do that, my suggestion is that the 
question was phrased perhaps a little more broadly 
than that. 

22 

Perhaps it could be phrased more narrowly 
so as not to involve the substance of any discussions 
between Mr. Keeney and Mr. Hubbell regarding the 
substance of the Ford prosecution, which I do agree 
would not be appropriate for this deposition. 

MR. GICALE: I don’t intend to get into the 
substance of the conversations, just what was the 
relationship. 

BY MR. GICALE: 

Q Was he asking you for advice with respect 
to these prosecutions? 

A With respect to the Race Horse Hanes thing, 
he asked me to sit in, and he probably asked me what 
we should do about it and I think my answer was 
nothing. 

Q With respect to the Ford matter, again, was 
he asking you for advice on matters? 

A It wasn’t he that was asking. It was Stu 
Gerson, who was the acting Attorney General. He 
brought Web Hubbell into the meetings. 

Q There were meetings and Hubbell sat in on 
the meetings as an advisor to Gerson? 
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A Yes. 

Q Would Mr. Hubbell direct you to do anything 
as a result of these meetings? 

A No. 

Q Did you feel obligated to keep him informed 
about these prosecutions as a result of these 
meetings? 

MR. BEN-VENISTE: What prosecutions? 

BY MR. GICALE: 

Q For the investigation. 

MR. FISHMAN: 1 think it was long past the 
investigation. 

THE WITNESS: There was an indictment at 
the time. The issue was a change-of-venue issue. 

Whether I kept him advised, 1 just don’t recall. 

BY MR. GICALE: 

Q With respect to the Durenberger matter, was 
it the same sort of role? He was in an advisory role 
to Mr. Gerson? 

A Gerson was the decider with respect to 
Durenberger. 

Q At all times when you would meet on these 

24 

things, would Gerson be there as well as Hubbell? 

A 1 believe so. 

Q Now, showing you what is marked for 
identification as 007039, this is a memorandum dated 
March 19, 1993 from you signed by Laurence Urgenson 
to Doug Frazier. 

A Yes. 

Q Regarding the recusal issue by the U.S. 

Attorney’s Office for the Eastern District of 
Arkansas. 

I believe you previously testified that you 
did have a discussion with Mr. Urgenson about this; 
correct? 

A 1 did. 

Q But that you did not review the memorandum 
at that time? 

A I have no recollection of having reviewed 
the memorandum at that time. 

Q I assume, as a result of your discussion, 
you agreed to have this memorandum forwarded, along 
with the attached Mark MacDougall memorandum to 
Mr. Frazier? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


3160 


Q Was there an agreement as to how this 
memorandum and the other memorandum would be conveyed 
to Mr. Frazier? 

A I don’t understand the question. 

Q Did you agree to hand-deliver it? Did you 
agree to send it through — 

MR. BEN-VENISTE: What is the difference? 

For gosh sakes. 

THE WITNESS: That was Urgenson’s call. I 
didn’t sign this. 1 knew it was going. It was 
discussed with me. How it went from there, I don’t 
know. 

BY MR. GICALE: 

Q You have no idea. 

A I can guess. It went through the Executive 
Secretariat, which was the normal procedure. 

Q Who in the office would have handled the 
paperwork? 

A I don’t know. It was Urgenson’s office, 
not mine. 

Q Your office is adjacent? 

26 

A It is down the hall. 

Q Mr. Hubbell’s office at the time, where was 
that located? 

A I think it was on the fifth floor in the 
Attorney General’s suite. 

Q Would he have had access to this memorandum 
when it was forwarded to Mr. Frazier? 

A Not normally. 

Q When he came into the department in late 
January, early February of 1993, did you brief him 
with respect to criminal matters of importance in the 
department? 

A In general, I don’t think so. But as I 
say, I did brief him in the presence of Gerson 
usually and 1 think almost always with respect to 
matters that they inquired about. The inquiries at 
that point were coming from Gerson rather than 
Hubbell. 

1 think the only ~ the only thing 1 can 
recall Hubbell contacting me directly on was I 
questioned him whether or not he was entitled to have 
access to certain personnel files. That’s the only 
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thing I can recall him specifically asking for advice 
on. 

Q But when he came into the department, did 
you brief anyone in terms of the status of criminal 
cases? 

MR. FISHMAN: When he came in or when 
anyone else came in? 

MR. GICALE: When Hubbell came in. 

THE WITNESS: 1 didn’t brief Hubbell. 

Gerson, whatever Gerson — 1 don’t recall briefing 
Gerson across the board on criminal matters either. 

Usually it was reactive to a particular situation 
when they, usually it was Gerson. 

BY MR. GICALE: 

Q Do you know who was controlling the 
correspondence that was going to Doug Frazier’s 
office in that time period, March of 1993. 

MR. FISHMAN: What do you mean by 
"controlling"? 

THE WITNESS: I don’t understand that. 

BY MR. GICALE: 

Q Who was receiving it and delivering it to 

28 

people. 

A 1 don’t know. I’m not in charge of the 
messenger service. We have an Executive Secretariat 
so that the material going out of the criminal 
division, the so-called controlled material going 
upstairs to the deputy or Attorney General’s office 
goes to what we call the Executive Secretariat, and 
they control the distribution of the correspondence. 

Q Are there ever times when things are of 
such significance that sometimes, in addition to 
perhaps routing things through Executive Secretariat, 
things are hand-delivered to the Attorney General? 

A Yes. 

Q Did you consider this a significant matter? 

A I didn’t have this delivered. 1 don’t 
think you are clear on that. Urgenson discussed this 
with me. The memorandum was signed out by Urgenson. 

I had nothing to do with the transmission of the 
document. 

Q 1 understand that. And you didn’t 
discuss — did you discuss with Urgenson whether it 
was significant enough to merit hand-carrying it up 
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to the Attorney General’s office? 

A I did not. That was within Urgenson’s 
discretion. 

Q Was it your practice at that point in time, 
if something was of a significant nature, to 
hand-carry documents up to the Attorney General’s 
office? 

A We do that on occasion. Within that 
period, during that period, we would have done it on 
occasion. The usual practice is to send that sort of 
material through the Executive Secretariat. 

Q Did you think this matter was significant 
enough that it should have been hand-delivered by 
yourself up to the Attorney General’s office? 

A I didn’t make any decisions with respect to 
how it was going to be transmitted. I told you 
that. That was Urgenson’s call. How he did it, l 
didn’t get involved in. 

Q Once you learned that Urgenson was going to 
send it up, did you brief Mr. Gerson on the fact that 
it was being sent up to Mr. Frazier? 

A I have no recollection of any conversation 

30 

with Gerson with respect to this matter. 

Q And with respect to Mr. Hubbell, did you 
have any conversation with him with respect to this 
matter? 

A 1 did not. We can shortcut a lot of things 
here. I never had any conversations with Hubbell 
with respect to Whitewater or anything 
Whitewater-related. 

MR. BEN-VENISTE: That seemed to be covered 
in the prior deposition. Maybe 1 am mistaken. 

BY MR. GICALE: 

Q Now, Mr. Hubbell did not recuse himself 
from Madison, matters relating to Madison Guaranty or 
the McDougals until November of 1993; correct? 

A I don’t know whether that is correct. 

There is a written recusal, but I don’t know the date 
of it. 

Q You received a copy of it; correct? 

A I knew about it at the time, yes. I don’t 
remember the date. 

Q Showing you what is marked for 
identification as 016848, a memorandum dated November 
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3, 1993 from Web Hubbell regarding recusal. 

A Yes. 

(Exhibit 016848 identified.) 

BY MR. GICALE: 

Q Does this accurately reflect the memorandum 
you received with respect to Mr. Hubbell’s recusal in 
November 1993? 

A Yes. 

Q You indicated you did not have any 
conversations with Mr. Hubbell with respect to 
Whitewater or Madison Guaranty. 

MR. BEN-VEN1STE: Several times. 

BY MR. GICALE: 

Q Several times — 

MR. FISHMAN: Several times he indicated 
that. 1 don’t think he had. 

BY MR. GICALE: 

Q Why did you not have? Why is it you did 
not have conversations with him with respect to it? 

A Well, the subject was one never raised by 
him and because of the relationship with the 
Clintons, it is not the type of thing that 1 would 

32 

have brought to Web Hubbell’s attention, because of 
his relationship with the Clintons. 

Q Was that your opinion in January and 
February of 1993? 

MR. FISHMAN: 1 believe in January 
Mr. Hubbell wasn’t yet — 

MR. GICALE: The end of January 1993 1 
believe he was. 

Right, Mr. Fishman? 

MR. FISHMAN: I’m trying to narrow the 
focus of your question, Mr. Gicale. 

BY MR. GICALE: 

Q Was that your opinion at the end of January 
1993 and February and March of 1993? 

A My opinion was that because of the 
relationship between Web Hubbell and the Clintons and 
his general relationship with the administration, 
that matters relating in any way that touched on 
Whitewater or the Clintons would not be sent or 
discussed with Web Hubbell. 

Q Was that a decision you arrived at on your 
own or did you have discussions with people in the 
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department with respect to that? 

A 1 don’t know that 1 ever discussed it with 
anybody. It is a decision I made on my own. 

Q Now, do you know why Mr. Hubbell waited 
until November 3, 1993 to recuse himself from these 
matters? 

A 1 have no idea. 

MR. FISHMAN: To write the memo I think is 
what you mean. 1 think the memo states he had prior 
conversations. 1 don’t know whether he did or not. 

BY MR. G1CALE: 

Q But it is effective November 3, 1993. 

MR. FISHMAN: I’m simply objecting to the 
form of your question. 

BY MR. GICALE: 

Q Do you know if anyone else in the 
department took the same position with respect to 
matters relating to Whitewater, Madison Guaranty and 
Mr. Hubbell? 

A I don’t know. 

Q Directing your attention to — 

A Just to finish on that question. I would 
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assume that people in the department took the same 
position, anybody in a responsible position in the 
department would take that position, yes. 

Q Do you know of anybody specifically that 
discussed it with him? 

A No. With him? 

Q Yes. 

A 1 don’t know. He frequently sought advice 
on matters 1 got from David Margolis. I don’t know 
whether he talked to him on that or not. Margolis is 
reflected as a contact person in there. 

Q 1 will move forward to August and September 
of 1993. 

A Yes. 

Q And just briefly before that. Do you know 
when Mr. Hubbell was ultimately confirmed, do you 
recall when that was, as associate? 

A l do not. 

Q Did there come a point in time when his 
duties were just civil in nature and he was not 
involved in criminal matters? 

A Yes. After he was confirmed, yes. 
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1 Q Now, these cases that you earlier 

2 described, Ford and Durenberger and the matter with 

3 Hanes, they arose before he was confirmed in his 

4 associate’s position? 

5 A Yes. 

6 Q Did you have any other dealings with him 

7 with respect to criminal matters after he headed up 

8 the civil area in the department? 

9 A 1 recall one situation where he called me 

10 up to his office and he had an allegation of a 

1 1 problem internally that he wanted us in the criminal 

12 division to look at and we did. 

13 Q But other than that, do you recall any 

14 other instance? 

15 A I can’t recall any, but you know, while I 

16 was acting Assistant AG, 1 was in a meeting, in 

17 meetings from time to time where Hubbell would be 

18 present. That’s about it. I didn’t have a great 

19 deal of contact with him. 

20 Q 1 believe you testified in the House that 

21 you first learned of allegations with respect to the 

22 Clintons or Mr. Clinton in August or September of 
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1 1993, with respect to the Hale investigation; is that 

2 correct? 

3 A I think that’s right. 

4 Q In the House deposition, you indicated that 

5 you obtained the information either from assistants 

6 and/or news articles. 

7 A 1 think that is right. 

8 Q And then you also indicated that you had 

9 some discussion with Paula Casey "when she came on 

10 board" with respect to those allegations. 

Ill A Yes. 

12 Q Now, as a point of reference, you had a 

13 meeting on September 20th, 1993 at 9:00 in the 

14 morning with Irv Nathan and some others, 

15 Mr. Gangloff, and I believe Mr. McDowell and some 

16 others wherein Mr. Nathan indicated a source had come 

17 to him with respect to some information with respect 

18 to allegations that Hale was making against President 

19 Clinton; correct? 

20 A Yes. 

21 Q But you had information with respect to 

22 those allegations prior to that September 20, 1993 
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meeting; is that correct? 

A To pinpoint the date, 1 really can’t do 
it. 1 was aware there were newspaper articles. 

There were New York Times articles and I think there 
was a Washington Post article. I may or may not have 
talked to the assistants before that time. 1 just 
don’t recall. But 1 did talk to the assistants. 

Q When you are referring to "the assistants," 
are you referring to the assistant U.S. Attorneys in 
the district at that point in time, Mr. Johnson and 
Mr. Jackson? 

A Yes. 

Q You would have talked to them yourself? 

A 1 did talk to them, yes. 1 talked to one 
or both of them on one or more occasions during this 
general period. 

Q Do you know if it was before the 20th of 
1993? 

A l do not. 

Q When you indicated in your testimony that 
you talked with Paula Casey when she came on board, 
she came on board initially in an acting capacity in 
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August of 1993. Do you recall that? 

A No. I talked to Paula Casey after the 
Gerth articles — 1 think that is his name, of The 
Times -- and it was with respect to Hale. It is in 
that September time period, but I don’t know exactly 
when. I think you have documents that would 
establish the date. 

Q Okay, but again, referencing your testimony 
in the House, there is some testimony with respect to 
the meeting on September 20th and some phone calls 
with Ms. Casey. 

A Right. 

Q But there is also some testimony in there 
wherein you state that you had some information with 
respect to it from either assistants and/or news 
articles in August and/or September 1993 when 
Ms. Casey came on board. 

A Uh-huh. 

Q What I wanted to try to clarify is whether 
or not you meant that maybe you had talked to 
Ms. Casey in August when she came on board with 
respect to some general allegations and then talked 
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to her again later with respect to more specific 
allegations in September? 

A I can’t help you on a specific date, no. 

Q Were you aware of the fact — did Ms. Casey 
ever tell you that Fletcher Jackson ~ and you 
remember him? 

A Yes. 

Q The assistant handling the Hale case in 
Arkansas told her in August that the Hale 
investigation could lead to matters in the first 
referral? 

A I’m sorry. You are losing me there. Could 
you restate that. 

Q Did Ms. Casey tell you sometime in 
September of 1993 that when Fletcher Jackson briefed 
her on the Hale matter that he told her that the Hale 
investigation might lead to matters in the first 
criminal referral, C0004? 

A That sounds vaguely familiar, yes. 

0 Do you know when she told you that? 

A 1 can’t help you on the dates. I talked to 
Paula Casey at least once, maybe twice. But they 
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were limited conversations with her. 

The conversations that 1 had with her were 
with respect to -- 1 had them earlier with the 
assistant on negotiations of an agreement with Hale. 

They told me what their position was with it, and 1 
agreed with their position, namely, that no deal 
would be made with Hale until we had a lawyer’s 
proffer and were able to evaluate it. 

Q Is it fair to say that on September 20, 
when Mr. Nathan — strike that. 

Prior to the September 20, 1993 meeting, 

Mr. Nathan called you up that weekend or something to 
let you know he had some information? 

A 1 don’t know how he communicated, but he 
did communicate that he had a source that provided 
information with respect to what Hale could provide 
with respect to President Clinton and McDougal, I 
believe. 

Q Prior to receiving that information from 
Nathan, were you aware of these allegations? 

A 1 might have been. I think I probably 
was. 1 think the newspaper articles were out by the 
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time Nathan talked to me on this. 

Q There was a newspaper article on September 
23rd about the time of the indictment of Hale; 
correct? 

A My guess would be there were newspaper 
articles earlier. 

Q Prior to that? 

A Yes. 

Q Had Fletcher Jackson informed you in August 
of 1993 whether or not Hale was making some sort of 
general allegations against the President? 

A He did, but 1 can’t give you the time on 
that. He did, yes. 

Q And you had a conversation with him 
directly, not through Mr. McDowell or Mr. Carver? 

A 1 had direct conversations with Jackson. 

There were two assistants. 1 think 1 had one or more 
conversations with one or maybe both of them. It was 
all with respect to the plea, the plea and any sort 
of bargaining that would be done with Hale. 

Q On September 20th, you asked somebody from 
that office in Arkansas to fax you copies of the 
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letters with respect to the plea discussions; 
correct? 

A 1 might well have. It would be what 1 
normally do. I don’t recall there being anything in 
writing with respect to that. If you have something 
to refresh my recollection, 1 would appreciate it. 

There were oral discussions with this 
lawyer, and the lawyer wanted either a misdemeanor or 
a complete pass and would not give them anything in 
the way of a proffer as to what Hale could testify 
to, which we found objectionable. 

Q Showing you what is marked for 
identification as 007632, a letter dated September 
20, 1993 to Paula Casey from Randy Coleman. 

Is this one of the letters that you 
received, you asked the U.S. Attorney’s Office in 
Little Rock to send to you? 

(Exhibit 007632 identified.) 

MR. FISHMAN: I think he testified he 
didn’t remember whether he had asked or not, so I 
object to the form of the question. 

(Witness examined the document.) 


3169 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


1 

2 

3 

4 

5 

6 


9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


43 

BY MR. G1CALE: 

Q Do you recall whether this is the letter 
you received at that time or a copy of the letter 
that you received at that time? 

A I probably received it, but 1 have no 
specific recollection of it. 

Q Showing you what is marked for 
identification as 007637, another letter dated 
September 20, 1993, but this one is to Randy Coleman 
from Michael Johnson. 

(Exhibit 007637 identified.) 

BY MR. GICALE: 

Q Do you recall whether you received a copy 
of this on September 20, 1993? 

(Witness examined the document.) 

A 1 believe 1 did, yes. 

Q Now, when you talked to Fletcher Jackson 
and you are not certain of the time — 

A Em not certain of the time within a matter 
of days. I’m certain of the time within a matter of 
weeks. It is all during that end of August-September 
period. 
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Q Your recollection is that you think by the 
end of August — 

A My recollection is now and was previously 
that I had conversations with him during this general 
August-September period, but 1 don’t know exactly 
when. 

Q Did you ask him to submit any updates, 
memos to you prior to September 20th apprising you of 
the status of these negotiations with Mr. Coleman? 

MR. FISHMAN: Maybe Mr. Keeney isn’t making 
himself clear. He doesn’t remember. He has 
testified now, I think, 10 times. He doesn’t 
remember whether things happened before or after 
September 20th. 

MR. GICALE: That isn’t what he just said. 

THE WITNESS: If that isn’t what 1 said, 
let me repeat it. 1 had these conversations during 
the August-September time period. 1 can’t state with 
any precision that 1 had a conversation with anybody 
in particular before September 20th or after 
September 20th. I had the conversation, absolutely. 

BY MR. GICALE: 
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Q Didn’t you indicate, didn’t you testify 
that you had conversations with respect to Fletcher 
Jackson — or you knew about these general 
allegations with respect to President Clinton prior 
to your conversation with Mr. Nathan on September 
20th, 1993? 

A 1 think that’s correct. I’m not sure what 
the source was, whether it was one of the assistants 
or whether it was Arkansas newspaper articles or 
whether it was The New York Times or whether it was 
The Washington Post. I’m having difficulty pinning 
this down as to a precise date, but I’m giving you 
the time period. 

MR. BEN-VEN1STE: Please show 5111 to 
Mr. Keeney. That may help refresh his recollection. 

BY MR. GICALE: 

Q Since 1 don’t have them in numerical 
sequence, what date? September 23rd. 

MR. BEN-VEN1STE: The third page of that. 

Off the record. 

(Discussion off the record.) 

BY MR. GICALE: 
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Q With respect to your conversations with 
Paula Casey about her being recused from the 
prosecution of Hale and the other referrals, you 
testified in the House that she indicated that she 
knew the Clintons, she had some kind of relationship 
with the Clintons, some personal relationship, went 
to law school, some other things, worked on the 
campaign. You testified that she knew the Tuckers as 
well. 

Did she indicate to you whether or not she 
knew Seth Ward or Stephen Smith? 

A No. 

Q You don’t know? 

A No, 1 do not know. In the conversation 
with her, my focus was on the fact that she was an 
appointee as United States Attorney for President 
Clinton. That was my basis for suggesting that she 
should recuse herself, because of the appearance 
problem. 

I learned subsequently, maybe it was in 
this conversation, that she had a very close 
relationship with Governor Tucker and with his wife 
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and that her husband had some sort of a connection 
with the administration. 1 don’t know when 1 found 
that out. 

My primary focus on the recusal was because 
of her position, because of her being appointed by 
President Clinton. 

Q Did you at any time subsequent learn that 
she had some relationship, knew Seth Ward or Stephen 
Smith? 

A Who is Stephen Smith? 

Q Just answer the question. 

A The answer is no. I don’t know. 

Q Now, when you talked to her on September 
20th, 1993, did she tell you what she knew about the 
Hale allegations at that point in time? 

A Well, what we discussed was the fact that 
Hale was talking to the press and his attorney was 
talking to the press with respect to Hale being 
present with President Clinton and with McDougal and 
they were putting pressure on him to make some sort 
of a loan. That was the subject of the discussion. 

Q Was she aware of that specific information 
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at that point in time? 

A 1 believe so. 

Q She conveyed that to you at that time? 

A Well, 1 don’t recall the details of the 
discussion. But the whole point of my recusal 
suggestion was that this Judge Hale was stating that 
he had information with respect to what could be 
improper activity or conduct on the part of Clinton. 

She was a Clinton presidential appointee, and I 
didn’t think that she should be involved in the 
matter. 

Q The point of my question is did she have 
specific detailed knowledge -- earlier 
Mr. Ben-Veniste referred to an exhibit. I will pull 
it out here. 

MR. BEN-VENISTE: 5111. 

BY MR. GICALE: 

Q I have it marked differently. 

MR. BEN-VENISTE: It is also GEN 777. 

MR. GICALE: I have GEN 0000191 . 

BY MR. GICALE: 

Q It is dated September 21,1 993, to the 
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director of the FBI from John Keeney. I will give 
you one that is not marked up. 

Do you recall this memorandum, Mr. Keeney? 

A Let me read it first, okay. 

(Witness examined the document.) 

1 remember this, yes. 

Q At that point in time, you were reviewing 
some fairly detailed information received from two 
different sources and trying to compare and contrast 
the information to see what the similarities were and 
the differences; correct? 

A Noted the similarity of the Gerth articles 
and the information that was coming from the 
confidential source of Irv Nathan. We had some other 
information, yes. 

Q This information was fairly detailed, and 
my question to you is with respect to your 
conversation with Paula Casey on September 20, 1993, 
did she indicate that she had this kind of detailed 
information with respect to Hale’s allegations, or 
was her information more general in nature? 

MR. BEN-VENISTE: I object to the form of 
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the question. If you are asking whether she read the 
newspaper and saw it in the newspaper as opposed to 
getting it in the proffer that she asked for, that’s 
one question. 

But the basis of the information received 
from some hearsay source is different than getting it 
from Hale or his attorney, 1 would suggest. 

BY MR. G1CALE: 

Q My first question is what information she 
indicated she had. My second question would be where 
she indicated she obtained it. 

What information did she indicate she had? 

How specific was it? 

A She indicated a general awareness and 
that’s all. We did not get into details and 
specifics. The primary burden of the conversation 
was recusal. I don’t know how much information she 
had at that time. And I don’t recall any detailed 
discussion of the facts except the Hale allegation. 

Q Now, did you have any conversation with her 
with respect to the correspondence on the plea 
agreement discussions that 1 showed you earlier, the 
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letters dated September 20th, 1993? 

A Well - 

MR. BEN-VENISTE: Read that back, please. 

(The reporter read the record as requested.) 

THE WITNESS: We had discussions with 
respect to that subject matter. Did I ask her to 
send me copies? I don’t remember whether I asked her 
or one of the assistants. But I did ask to be kept 
informed of the status of those plea negotiations or 
immunity negotiations or whatever you want to 
characterize them as. 

BY MR. CTCALE: 

Q Did you make it clear to her at that point 
in time that if Mr. Coleman wanted to come to main 
Justice to negotiate the plea, that she should tell 
him, convey to him that he could do that? 

A No. What I said was they indicated that 
Coleman refused to make a proffer to the office in 
Little Rock because he didn’t trust them. I said if 
he doesn’t want to make the proffer there, he can 
come to Washington and make the proffer to us. 

Q Did you ask her to convey that to him? 
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A Yes. 

Q Did you speak with Paula Casey about this 
matter between September 20, 1993 and November 3, 

1993, when she had the meeting with Mr. Heymann on 
the recusal issue? 

A I don’t think so. I don’t have any 
recollection of that. I don’t think so. 

Q Now, at some point in time you learned that 
the U.S. Attorney’s Office had received copies of a 
second set of referrals, nine additional referrals 
from the RTC with respect to this matter. 

A I learned that at some point, yes. 

Q Do you recall whether or not you learned of 
that in October of 1993? 

A I don’t recall. 

Q At some point in time you also learned that 
those additional referrals contained allegations with 
respect to Mr. Tucker; is that correct? 

A I believe so, yes. 

Q Now, it wasn’t until after November 3rd, 

1993 that Ms. Casey recused herself; is that correct? 

A It was sometime in November when she put in 
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a formal recusal letter. 

Q Now, if she received these nine additional 
referrals in October of 1993, did you think it was 
appropriate for her to review them or make an 
assessment on them before she recused herself from 
these matters? 

A Well, to the extent that they involved 
Tucker, 1 think she should have recused herself, 
yes. 

Q Prior to reviewing and making an assessment 
with respect to them? 

A Yes. If she was aware of the fact that 
there were allegations against Tucker and she was 
close to Tucker, she should have recused herself. 

Q And as early as September 20, 1993, you 
indicated that she should recuse herself; correct? 

A That she should recuse herself with respect 
to the Hale matter and Whitewater in general, not 
with respect to these additional referrals. The 
additional referrals came later, as I recall. 

Q Now, in August-September -- strike that. 

From August 1993 through December 1993, did 
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Mr. Hubbell have any responsibility for criminal 
matters in the Department of Justice? 

A He didn’t have any responsibility for 
criminal division matters. Now, there was some 
criminal jurisdiction in some other divisions which 
he may have had contact with, but the criminal 
division he didn’t have any responsibility for. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. G1CALE: 

Q Can you clarify Mr. Hubbell’s 
responsibilities in the criminal area? 

A He had criminal responsibilities insofar as 
the divisions that he supervised had criminal 
responsibilities. Those would be the civil rights 
division, the antitrust division, the tax division 
and to a limited extent the civil division. 

Q Showing you what is marked for 
identification -- 1 guess we will have to mark it. 

Off the record. 

(Discussion off the record.) 

(Keeney Exhibit 4 identified.) 
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BY MR. GICALE: 

Q First of all, just to refer back to 
September 20, 1993. On that date, first thing in the 
morning you had this meeting with Mr. Nathan to go 
over the information his source had given him; 
correct? 

A Which date? 

Q September 20, 1993. That’s not in this 
document, I don’t think. I have your notes of that 
day, if that would help. 

A It would help, yes. 

Q I’m showing you what has been marked for 
identification as 330. I believe this is a copy of 
your notes on that particular date, September 20, 

1993, although it is very difficult to read the 
date. 

(Exhibit 330 identified.) 

(Witness examined the document.) 

BY MR. GICALE: 

Q Is that a copy of your notes of that date? 

A Yes. 

Q And I believe in your House testimony you 
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were shown copies of notes of a number of 
individuals, Mr. McDowell’s notes, Mr. Gangloff s 
notes of the meeting with Mr. Nathan; is that 
correct? 

A I think I was shown some of Gangloff s. 

Q In any event, you do recall having a 
meeting first thing in the morning with Mr. Nathan to 
go over his information; correct? 

A I remember having a meeting with 
Mr. Nathan. Whether it was first thing in the 
morning I’m not sure. 

Q And then at some subsequent time, 

Mr. Nathan left you and Mr. McDowell and some others 
to discuss what steps you would take next to further 
this investigation; correct? 

A It makes sense. 

Q And then at some point in time you reached 
out to Paula Casey in Arkansas; correct, on that 
date? 

A I talked to her on that date, yes. I 
initiated the call. 

Q You are reviewing Deposition Exhibit 
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Number 4. 

A Okay. 

Q This is a list of your phone log for 
September 20, 1993; correct? 

A Yes. Is there a question? 

Q Not yet. Have you reviewed that 
sufficiently so I can ask you some questions? 

A Yes. 

Q There is a time in and out, and next to the 
name "Paula Casey" you have a call at 12:35 in the 
time out slot and 2:25 in the time out slot. Would 
that have been the time when you called Paula Casey? 

A I guess so, uh-huh. 

Q And the time in is when she returned your 
call; is that how to explain that record? 

A This is embarrassing. But I went over this 
after I went to the House with my secretary. I 
frankly -- 

Q Have no idea? 

A Yes. I know the call was completed — 

MR. FISHMAN: There also is a higher 
reference on that page to Paula Casey also, but it is 
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not -- 

MR. G1CALE: Right, at 12:10 and 2:25. 

THE WITNESS: I talked to her. There is no 
question about that. 

MR. FISHMAN: Do you understand this -- off 
the record. 

(Discussion off the record.) 

THE WITNESS: I did talk to the assistants, 
and we tried to get her and she was off in a 
conference somewhere. 

MR. BEN-VENISTE: Unless there is some 
theory that Keeney is involved in some coverup over 
secretly discussing this with Paula Casey in a matter 
that hasn’t been revealed, what the hell do we care? 

MR. GICALE: 1 would like to ask him some 
questions with respect to this log. 

BY MR. GICALE: 

Q This log reflects the fact that you 
attempted to call her and she returned some calls to 
you on that date, and you previously talked to her 
about the issue of the plea negotiations with 
Mr. Hale. 
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A Right. 

Q On the same date, Mr. Hubbell was calling 
you. He called you apparently at 12:20 and 2:00, 
calls out at 12:20 and 2:00, and calls in to you from 
him at 9:10 in the morning and apparently 1:50 in the 
afternoon and later on at I believe 3:05 in the 
afternoon. 

A Wasn’t that a case of telephone tag? 

Q I don’t know. You tell me. 

A That’s the impression 1 got. I did talk to 
him. You are talking about the redacted portion? 

MR. FISHMAN: The record should reflect 
that Mr. Gicale is looking at the phone logs and 
Mr. Keeney is looking at his notes of that day. 

THE WITNESS: Okay. Go ahead with your 
question. 

BY MR. GICALE: 

Q Now, I was referring to the phone log. 

MR. BEN-VENJSTE: Can you just ask him if 
the Hubbell calls had anything to do — 

THE WITNESS: "Will call back" is on the 
first call in the morning. 

BY MR. GICALE: 

Q You have calls from Larry Potts, who was 
involved in the investigation with respect to Hale; 
correct? 

A Correct. 

Q You have calls from Paula Casey with 
respect to the investigation? 

A Uh-huh. 

Q You have calls from Fred Verinder, who was 
involved in the Hale investigation; correct? 

A Yes. 

Q Tom Kubic, involved in the Hale 
investigation? 

A Right. 

MR. FISHMAN: So the record is complete, 
redacted calls, the calls that have nothing to do 
with the names requested by the committee have been 
redacted. 

The only calls when this document was 
provided to the House and then to the Senate, it was 
provided because the House of Representatives 
identified particular names that it wanted 
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documented. 

In other words, the House said please 
provide all records of Mr. Keeney’s telephone or 
other contacts with anyone in the FBI and with anyone 
in the Eastern District of Arkansas and with 
Mr. Hubbell. 

MR. GICALE: I understand. 

MR. FISHMAN: By providing those records to 
the House and the Senate, the Department of Justice 
did not represent that it was attempting to discern 
whether those calls had anything to do with the 
subject of the committee’s inquiry. 

We were overinclusive, at the committee’s 
request. And the items redacted on this log are 
phone calls between Mr. Keeney and other people, not 
between him and other people whose names were 
identified by the Committee on Banking and Financial 
Services in the House of Representatives. 

BY MR. GICALE: 

Q In September of 1993, how frequently would 
you talk to Web Hubbell? 

A Infrequently. 
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Q Would you talk -- by "infrequently,” would 
that be once a month, once a day? What do you mean 
by that? 

A Not once a day, no. 

Q Would it be unusual for Mr. Hubbell to call 
you three times in a given day in September of 1993? 

A Yes. 

MR. BEN-VEN1STE: Didn’t he just say they 
were playing telephone tag? 

MR. GICALE: He said he wasn’t sure whether 
they were playing telephone tag. 

THE WITNESS: 1 think we were, yes. 

BY MR. GICALE: 

Q This would be an initial occurrence for him 
to call you three times in a given day? 

A 1 called him, as I recall. He knew what 
this is. It is a personnel matter. He explained to 
me — the note here relates to the Hubbell call. We 
didn’t redact the whole thing. We just redacted the 
name. 

Q Now you are referring to your notes which 
is document 330. 
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1 A That was a conversation with respect to a 

2 personnel matter, and he explained to me how he got 

3 into the personnel matter, and 1 had certain problems 

4 with respect to the way the matter was being handled 

5 and I discussed it with him. But it is a personnel 

6 matter, and under the Privacy Act you protect the 

7 individual. 

8 Q I’m not asking for the name of the 

9 individual. But this reference on the note on 330 

10 says "two, three nights in a row outside AG’s 

1 1 office." 

12 What did you mean by that? 

13 A He told me that’s how he got into it. The 

14 individual that is involved here, and we are getting 

15 very close to privacy violation, the individual who 

16 was involved, his lawyer was camped outside of the 

17 Attorney General’s office for two or three nights and 

18 the Attorney General said to Mr. Hubbell, will you 

19 please take care of whatever the problem is and get 

20 rid of these people. 

21 Q So you believe that these phone calls on 

22 your phone log — 

1 A I think it is only one completed phone 

2 call. 

3 Q — had to do with the resolution of this 

4 issue? 

5 A Yes. 

6 Q And you are certain that it did not have 

7 anything to do with Madison Guaranty or the Hale 

8 discussions? 

9 MR. BEN-VENISTE: I would say that is 

10 pretty well nailed down by now. 

11 THE WITNESS: Absolutely not, absolutely 

12 not in any way with Arkansas. 

13 BY MR. G1CALE: 

14 Q Do you know which of these calls on the 

15 phone log — when you say connected with, would that 

16 be the latest call? 

17 A It would be, if you look at my handwritten 

18 notes, that they are chronological there, toward the 

19 end, toward the bottom, which would make it toward 

20 the end of the day. So, my guess is that it is the 

21 3:05 call when we talked. 

22 Q This set of notes that you have, these are 
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redacted as well. These are just your notes for the 
day? 

A For the day. 

Q Is this something you do on a regular 
basis — 

A Yes. 

Q ~ or was it because of the events of that 
particular date? 

A A regular basis. 

Q One phone call to Hubbell from you occurs 
10 minutes after a call to Paula Casey. Do you 
recall that at all? 

A I will reiterate. There is no connection 
between my conversation with Paula Casey and my 
conversation with Web Hubbell. 

MR. BEN-VENISTE: At some point, Lou, this 
has got to sink in. Arguing with the witness in this 
way, it is just not a profitable use of our time. 

MR. G1CALE: I don’t believe I’m arguing 
with the witness. I’m asking questions with respect 
to this log, which I believe I am entitled to do. 

MR. BEN-VENISTE: You are pointing out 
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something that is clear on the face of a phone 
record, that has been explained several times to 
you. 

BY MR. GICALE: 

Q Mr. Hubbell was also attempting to call you 
I believe on September 17th, 1993. Was that in 
relationship to — was that related to the same 
matter, if you know? 

A I don’t know. Do you have my notes for 
September 1 7th? 

Q I don’t have your notes for that date. All 
I have are Mr. Hubbell’s. Actually, you called him. 

This is a document identified as GRO 718. It is some 
messages from you, a message from you to Mr. — a 
Judge Hubbell call at 6:00 p.m. on the 17th, lower 
left-hand corner. 

(GRO Exhibit 718 identified.) 

(Witness examined the document.) 

THE WITNESS: Well, it says that 1 returned 

his call. 

BY MR. GICALE: 

Q So you still think this is related to that 
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personnel — 

A I don’t know what it is related to. The 
other item 1 do know about. 1 explained it. It was 
a personnel matter. The one on the 17th, whether it 
was the same matter, I have no idea. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Were you aware of any pressure that Paula 
Casey was receiving to stay in the Hale case or the 
other nine referrals? 

A I was not. 

Q Do you know why her letter of recusal was 
nonspecific in terms of her relationships with the 
people involved? 

A She drafted it. 1 don’t know. I assume 
she drafted it. 

Q Do you recall any discussions with David 
Margolis with respect to the drafting of that letter 
and the basis for her recusal? 

A Margolis and I had discussions on more than 
one occasion with respect to the view that we both 
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shared which was that she should recuse herself. 

I don’t recall any discussion with respect 
to the scope of the letter. 

MR. GICALE: Can you mark this. 

(Keeney Exhibit 5 identified.) 

BY MR. GICALE: 

Q Going back very briefly to the September 
20, 1993 meeting. Do you know whether or not, did 
anybody indicate to you in the meeting that they had 
discussed — strike that. 

Did Irv Nathan indicate to you whether or 
not he had had any discussions with respect to 
Mr. Hubbell, with respect to the information received 
from Mr. Gerth? 

A I don’t recall any such conversation or 
comment by Nathan. 

Q Do you know if anybody conveyed that 
information to Mr. Hubbell? 

A I do not. 

Q Do you know of any way in which Mr. Hubbell 
would have had access to that information? 

MR. FISHMAN: At what point? 
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MR. GICALE: September of 1993. 

THE WITNESS: Well, if he asked for a file, 
he could have had access to it, if someone gave him 
the file. 

BY MR. GICALE: 

Q Was the structure of the office such 
that — was he in a position such that he could have 
asked for a file and that someone below him would 
have given him that file? 

A Yes. I believe the criminal division 
wouldn’t have given him the file, but it is possible 
somebody in the records section or somebody — that 
is highly speculative. 

MR. FISHMAN: Are you asking Mr. Keeney to 
speculate? 

MR. GICALE: Whether it is possible in 
terms of the structure of the Department of Justice 
and his title, whether he would have had access to 
the files. 

MR. FISHMAN: As a speculative 
possibility? 

THE WITNESS: It is possible by virtue of 
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his position. 

BY MR. GICALE: 

Q Showing you what has been marked as Exhibit 
Number 5, on this exhibit these are your handwritten 
notes? 

A They are. 

Q It is unclear as to the date although we 
see 7/93 on it. Do you have any idea what the month 
is? 

A It is early in the year, because this Race 
Horse Hanes conversation took place before Hubbell 
was confirmed. 

Q Could it be as early as April ’93? 

A It might have been earlier. 

0 Now, at the bottom it says "Web Hubbell, 
keep him up to date on any developments." What is 
that in reference to? 

A That is in reference to this Race Horse 
Hanes conversation. There was some sort of a case 
that Hanes was interested in, and Web asked me to 
keep him up to date on developments. 

Q Did he ever ask you to keep him up to date 
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on developments with respect to Whitewater or Madison 
Guaranty? 

A No. 1 never discussed Whitewater with Web 
Hubbell. 

MR. BEN-VEN1STE: How many times can you 
ask the same question? 

Jack, were the Germans this persistent? 

BY MR. G1CALE: 

Q Showing you what is marked for 
identification as -- there are two numbers here. SWC 
570 and GRO 570, and if there is another Bates 
number, it is not on there. These are copies of 
message slips from Mr. Hubbell. One is dated October 
18 at 5:20. It is a message from you. 

A Calling. 

Q Do you have any idea what you were calling 
Judge Hubbell about at that point? 

A Conceivably, it could have been a personnel 
matter, but 1 have no clear recollection. 1 am clear 
on the other one because of the notes. 

Q Showing you what has been marked for 
identification as SWC 571, -- let me make sure that 
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is — it is 571 and GRO 571. 

(Exhibit SWC GRO 571 identified.) 

BY MR. G1CALE: 

Q This is October 19. This also includes a 
message from you at 9:45 on that date. Do you recall 
what that message was about to Mr. Hubbell, what that 
phone call was about? 

A It wasn’t completed according to this. 

Q Do you have any idea why you were calling 
him? 

A No. 

Q Now, you ultimately did not attend the 
meeting on November 3, 1993 when Paula Casey’s 
recusal was discussed with Mr. Heymann; correct? 

A That’s correct, 1 didn’t attend that 
meeting, even though it is on my calendar. Something 
intervened, and 1 looked later to try to figure out 
what it was that intervened. Something intervened. 
Something was more important and 1 didn’t go to the 
meeting. 

Q Now, sometime in November and December of 
1993, did you learn that the Small Business 
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Administration had turned over some records to the 
White House? 

A Yes. Somewhere in that time period. 

Q What do you know about the turning over of 
records to the White House by the SBA? 

A I know that they were turned over and I 
know that we requested the SBA to get the documents 
back. 

Q Do you know who they were turned over to at 
the White House? 

A No. 

Q Do you recall how they were returned to the 
FBI or the Department of Justice or the SBA? 

A They were returned back to SBA. My 
understanding, pursuant to our request, they were 
returned back to SBA. 

Q Do you know whether or not attorneys in the 
frauds division suggested that personnel in the White 
House be interviewed with respect to the receipt of 
these documents? 

A Give me that again, please. 

MR. GICALE: Read it back. 
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(The reporter read the record as requested.) 

THE WITNESS: 1 don’t recall. 

BY MR. GICALE: 

Q Do you recall whether or not there was ever 
a report with respect to the interview of those 
personnel in the White House, with respect to receipt 
of those documents by the SBA? 

A I do not. 

Q You don’t recall? 

A I don’t recall. The only thing I recall is 
that we learned about it and both Mrs. Harris and I 
were concerned that those documents be returned to 
the SBA. My recollection is coming back a little 
bit. 1 think Neil Eggleston was the one who had the 
documents over at the White House. 

Q Do you recall in December, on December 26, 

1993, having a meeting with Joanne Harris, 

Mr. McDowell, Mr. Gangloff and Mr. Margolis with 
respect to some White House files, travel office 
files? 

A We had a lot of meetings with respect to 
the travel office file. Can you elucidate a little 
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bit there? 

MR. GICALE: Off the record. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Showing you what is marked for 
identification as a deposition exhibit, McDowell 3. 

This is a copy of some notes we received from Charles 
Sgro from the Deputy Attorney General’s office on 
October 13 wherein he attached copies of notes of Joe 
Gangloff dated 12/26; is what it says? I believe it 
refers to 1993. 

Could you review those and see whether or 
not those notes refresh your recollection with 
respect to that meeting? 

(Witness examined the document.) 

A I’m having trouble reading them. 

Q Pardon me? 

A I’m having a little trouble reading the 
notes. 

These are not very helpful. I have trouble 
reading them. To the extent that I can read them, 
they are so cryptic. 
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Q Do you recall in December discussing the 
possibility of a missing Whitewater file in a meeting 
with Joanne Harris and Jerry McDowell and 
Mr. Gangloff? 

A A missing Whitewater — 

Q A missing Whitewater file. 

A We have had discussions like that, and I 
can’t -- we have had discussions with respect to 
files, but 1 don’t recall specifically a missing 
file. 

MR. BEN-VENISTE: If it is helpful, that 
was established yesterday in Mr. McDowell’s 
deposition to refer to a story that was in The 
Washington Times as to whether anything was a missing 
Whitewater file. That’s where McDowell thought the 
reference came from. 

THE WITNESS: I can’t help you at all. 

BY MR. GICALE: 

Q Do you recall a meeting to discuss the 
interview of White House personnel, including 
Mr. Eggleston and some others, with respect to the 
SBA document issue? 
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A Well, just vaguely, because as I indicated 
earlier, we were concerned about them having 
possession of those SBA documents. Whether or not 
they were interviewed, whether Eggleston was 
interviewed in connection with it, I don’t know. But 
my understanding is it was ultimately returned, which 
was our goal, returned to SBA. 

Q Going back briefly to the recusal issue. 

When you indicated in I believe it was September 1993 
that Ms. Casey should recuse herself from the Hale 
matter, what was her response? 

A Well, she took the position that she was a 
fair person and that she could handle this fairly and 
appropriately. I kept emphasizing that I thought she 
probably could ~ I wasn’t questioning whether she 
could or not. 

I was questioning whether it was 
appropriate for her to remain in the case, that there 
was a perception problem because of her relationship, 
the relationship being having been appointed by 
President Clinton. 

So, my whole pitch was on the appearance, 
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and her whole pitch was I’m a woman of integrity and 
I can handle this matter. 

Q Is that how it was left between you and 
Ms. Casey until November 3rd, when she met with these 
people? 

A 1 think the conversation terminated, she 
said she would think about the arguments that I had 
been making. I don’t recall having had anything to 
do with it subsequently. 

Q Do you know whether or not she indicated in 
September 1993, after talking to you, that she would 
recuse herself but that the timing wasn’t right and 
that it would have to be done at some later point in 
time? 

A I don’t recall that. That doesn’t make any 
sense to me. If you are going to recuse, you should 
recuse. 

Q Do you know whether or not Webster Hubbell 
had any Whitewater documents at his home? 

A I do not. 

Q Do you know whether or not Webster Hubbell 
made any visits to the Resolution Trust Corporation’s 
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1 offices in 1993? 

2 A 1 have no idea. 

3 Q More specifically, in August, September, 

4 October 1993. 

5 A 1 have no idea. 

6 Q Did you or anyone in your office have any 

7 contacts with any present or former employee of the 

8 White House relating to criminal referral C0004? 

9 A Did I or anybody in the criminal division 

10 have any contact with anybody in the White House with 

1 1 respect to this referral? 

12 Q Any present or former employee of the White 

13 House related to that referral. 

14 A 1 didn’t. Whether anybody else did, I 

15 don’t know. 

16 Q Do you have any — go ahead. 

17 A That question is a little difficult, 

18 because there may have been conversations with 

19 respect to documents. For instance, Mrs. Harris had 

20 conversations with David Kendall with respect to the 

21 response with respect to certain documents, and it 

22 finally resulted in a subpoena being issued. 
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1 Q Are you aware of any others? 

2 A I’m not aware of any others, but the FBI 

3 and our attorneys might have had contacts during the 

4 course of the investigation, and I don’t know. 

5 Offhand, I don’t know. 

6 Q Do you have any knowledge of any contacts 

7 between any member of the department and the White 

8 House -- I’m sorry. Strike that. 

9 A What I’m trying to make a distinction here, 

10 when you ask a question in that form, it suggests 

1 1 that the contact was improper. There were contacts 

12 by representatives of the department and the White 

13 House in the course of the investigation. 1 want to 

14 make that clear. 

15 Q I understand. My question is inquiring as 

16 to the contacts, what you know about them. 

17 Did Mr. Carver or Mr. McDowell ever notify 

18 you that Mr. Hubbell had been over at the RTC offices 

19 at some point in time in 1993? 

20 A If he did, I don’t recall. 

21 MR. GICALE: One moment, and I think I’m 

22 done. 
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1 (Pause.) 

2 BY MR. GICALE: 

3 Q With respect to the recommendation to 

4 Ms. Casey that Mr. Coleman could make his proffer to 

5 Washington or the Justice officials in Washington, 

6 when did you discuss that with her? Was that on 

7 September 20, 1993? 

8 A It was a discussion during that time 

9 period. Whether I had one conversation with Paula 

10 Casey or two. I’m not sure, but we did discuss it 

1 1 during that time period. We discussed when it was 

12 raised. 

13 I think 1 also discussed this with the 

14 assistants, that if Coleman didn’t trust the office, 

15 apparently distrust extended to the office and not 

16 just Ms. Casey, that if he wanted to make a 

17 good-faith proffer, he could make it to Washington. 

18 Q Now, in that period in August ’93 and 

19 September ’93, you said you were talking to the 

20 assistants, Jackson and — 

21 A I did talk to them. 

22 Q Jackson and Johnson. At that point in time 
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1 was the frauds division involved, Mr. McDowell and 

2 Mr. Carver, or did that occur after your September 

3 20th meeting? 

4 A That occurred later, as 1 recall. 

5 MR. FISHMAN: When you say "involved," what 

6 do you mean involved? 

7 BY MR. GICALE: 

8 Q Were you having direct conversations with 

9 the U.S. Attorney’s Office at that point in time? 

10 • MR. FISHMAN: What point in time? 

11 BY MR. GICALE: 

12 Q August and September of 1993. 

13 A I was having phone conversations with them, 

14 and on at least one occasion Gangloff was present. 

15 Q I guess what I’m trying to determine is 

16 whether somebody from the fraud section or public 

17 integrity was involved in August or September 1993 

18 with respect to these discussions. 

19 MR. FISHMAN: He has already testified that 

20 on September 20th they were all involved. 

21 BY MR. GICALE: 

22 Q I know that, but prior to that point. 
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1 A I don’t think so. 

2 Q Now, you previously indicated that you have 

3 never discussed Whitewater-related matters with Web 

4 Hubbell? 

5 A That’s correct. 

6 Q Has he ever requested you to discuss 

7 Whitewater-related matters with him or Madison 

8 Guaranty matters with him? 

9 A No. 

1 0 Q When was it that you found out that Doug 

1 1 Frazier did not receive the memo that was addressed 

12 to him dated March 19, 1993 with respect to the first 

13 referral? 

14 A Long after the fact. 

15 Q Would it have been as late as August or 

16 September of 1993, when you got involved with this? 

17 A I don’t know. 

18 Q When were you first made aware of the Hale 

19 investigation? 

20 A Somewhere during this August-September time 

21 period. 

22 Q Now, some records were obtained from Hale 
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1 and Hale’s business in July of 1993. Were you aware 

2 of it at that point? 

3 A I don’t think so. They were obtained by 

4 the United States Attorney’s office? 

5 Q Right. 

6 A I don’t think 1 was aware of that, no. 

7 Q And the matter was referred from the SBA in 

8 May or June of 1993. Were you aware of that? 

9 A To the United States Attorney’s office? 

10 Q Yes. 

11 A I don’t think so. 

12 Q Between the time that Mr. Urgenson 

13 submitted the memorandum with respect to the first 

14 referral and the time you later learned that 

15 Mr. Frazier had not received it, did you inquire of 

16 anyone as to whether or not any action had been taken 

17 on it? 

18 A I did not. 

19 MR. G1CALE: I have nothing further at this 

20 point. 

21 MR. BEN-VENISTE: Let’ s take a couple 

22 minutes. 
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(Recess.) 

EXAMINATION 
BY MR. BEN-VENISTE: 

Q Mr. Keeney, l would like to ask you about 
the information that was received from Mr. Nathan in 
September which is alluded to in your memorandum of 
September 21 to the director of the FBI. 

A Yes. 

Q What did Mr. Nathan say in the First 
instance about the source of the information he had 
received? 

A He said it was a person to whom he had 
promised confidentiality. 

Q So, I take it that Mr. Nathan didn’t 
initiate the request for confidentiality but that the 
"source" made that request of Mr. Nathan? 

A I assume so. 

Q Did you attempt to question Mr. Nathan 
about the identity of the source, despite the initial 
request for confidentiality that the source had 
made? 

A I may have asked him some questions, trying 

to get an idea of whether the person who was the 
source had direct information, indirect information. 

1 probably did ask him a few questions along those 
lines. 

Q What did he say about whether the source 
had direct information of Hale, if you remember? 

A I really don’t remember. 

Q Clearly, as of the 21st of September, you 
were of the view that Mr. Nathan’s source was 
different than Mr. Gerth who had spoken directly to 
SAC Satowski of the Little Rock FBI’s office. 

A Yes. I was of the view that they were 
separate sources, yes. 

Q I take it that was somewhat embarrassing 
later when you had to put the thing together and 
conclude that there was some game going on, maybe, 
involving Mr. Gerth? 

A It was embarrassing, yes. 

Q Did you conclude that Mr. Coleman was 
trying to put pressure on the U.S. Attorney’s Office 
and now the department through the approach of 
Mr. Gerth to Mr. Nathan to try to get this deal that 
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he was proposing done for his client? 

A I felt that he was putting pressure on the 
United States Attorney’s office. I don’t know that I 
ever really focused on the Gerth motivation. 

Q Well, it was somewhat unusual for a 
newspaper reporter to provide information under a 
promise of confidentiality. I take it that it was 
not the case so far as you knew that Mr. Nathan was 
providing any information back to Mr. Gerth? 

A I have no knowledge that he was. But I’m 
sure that Mr. Gerth had that in mind, that in giving 
the information, he might also be the recipient of 
some information. But no indication that it worked 
that way. 

Q Did you speak to Mr. Nathan to ensure that 
that would not happen? 

A I don’t think so. Nathan was superior in 
the chain of command. 

Q Sometimes the adjunct’s advice has been 
known to be given despite a difference in the chain 
of command. 

A That’s true. I didn’t see any need to 
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discuss that. 

Q How is it that Mr. Nathan eventually gave 
up the identity of the source? 

A I can’t recall that, how he revealed that. 

At some point we did find out that they were one and 
the same. 

Q I take it it became important for you to 
know whether there was — 

A A second source, yes. 

Q So, at least as of the time of September 
21st, when you wrote this memorandum to the director 
of the FBI, you were in the process of trying to 
compare the information that Satowski had gotten from 
Gerth and the information Nathan had provided? 

A Yes. 

Q As far as Paula Casey’s recusal, is it fair 
to say that it was your view on the basis of your 
experience with the department spanning many 
administrations that, from the very beginning, once 
there was some allegation that might even 
peripherally involve the President of the United 
States, the U.S. Attorney who was appointed by that 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


3192 


89 

President should for purposes of appearance recuse? 

A That was my position, yes. 

Q So, whether she got a good grade in law 
school from Mr. or Mrs. Clinton, who were law 
professors at the law school she attended, or whether 
she was friends with Governor Tucker or best friends 
with somebody else who might be mentioned in the 
referral, that was of sort of background music as far 
as you were concerned; you realized from the get-go 
that from an appearance standpoint she was in a 
no-win situation and needed to recuse? 

A Exactly, yes. 

Q And that in terms of her reaction to the 
prospect of recusal, is it fair to say that either 
Mr. Coleman or others down in Little Rock had 
engendered some unfavorable press trying to pressure 
her on the issue of fairness? 

A I'm afraid I don’t understand that 
question. 

Q Did she mention to you, to the best of your 
recollection, that there had been local news stories 
suggesting that she couldn’t be fair? 
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A I don’t remember there were any such. It 
could well have happened, but 1 don’t remember. 

Q Did you get the idea, as a result of 
conversations with Ms. Casey, that she felt that her 
personal integrity was an issue on the question of 
recusal? 

A Yes. She was offended by it. As I think 1 
explained, she said she is perfectly capable of 
handling this matter, and my pitch was not that she 
couldn’t but the perception was wrong if she stayed 
there. 

Q From the standpoint of your experience with 
the department, it is not unusual, is it, for a U.S. 

Attorney who is put in such a position to react more 
or less in the same way as Ms. Casey, particularly a 
new U.S. Attorney? 

A Yes. 1 have had other United States 
Attorneys react similarly. They are offended by the 
idea that they can’t be fair, of the suggestion that 
they can’t be fair. 

Q After the meeting that you had in 
Washington with Ms. Casey — 
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1 A I did not meet with her. 

2 Q You, the department, had with Ms. Casey on 

3 the issue where Mr. Heymann and Mr. Nathan and 

4 Mr. McDowell and others participated, to the best of 

5 your knowledge, it became clear to her or more clear 

6 to her that the appearance question was far more 

7 important than the question of whether she could be 

8 fair? 

9 A Apparently it did. 

10 Q Is it clear, and 1 don’t want to go through 

1 1 all of the underlying documents, but that the October 

12 ’92 determination by the department that Mr. Banks, 

13 the U.S. Attorney, had acted appropriately in his 

14 analysis of the RTC referral, is that something that 

1 5 you agreed with? 

16 A Acted appropriately in the sense that he 

17 wasn’t going to open up an investigation until after 

18 the -- until after November 3, yes, I agree. 

19 Q Was it clear to you, and without reviewing 

20 all of the various components of such a decision, 

21 that despite the FBI teletype that requested that the 

22 Little Rock FBI office open a limited investigation, 
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1 that his reaction to that was appropriate, where he 

2 advised the SAC in Little Rock that he would not 

1 3 participate in the opening of such an investigation? 

4 A Well, on the timing, I agree with it. But 
5 1 think we show later we didn’t feel with the 

6 election out of the way that there was any need for 
7 his recusal. 

8 Q And basically, the memo went down to him 
9 prepared by a line attorney in the fraud section, 

10 Mr. MacDougall? 

I I 1 A Yes. 

12 Q Reviewed up the line and was sent down, 

13 eventually sent down to U.S. Attorney Banks in Little 
14 Rock essentially? 

15 MR. FISHMAN: If we can correct the 

16 record. Mr. Banks was gone on March 1st. When the 
17 memo went back, 1 believe the testimony is that 
18 Mr. Pence was the interim. 

19 BY MR. BEN-VENISTE: 

20 Q By the time it went back down, Mr. Pence 
21 was the acting U.S. Attorney down there, which said 
22 essentially there isn’t any grounds for recusal, but 
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if there is a declination, the department is not 
going to argue with it. 

A Yes. 

Q Do you know how it came to be that you were 
not invited to the meeting of Mr. Mueller and 
Mr. Raphaelson when they initially reviewed the 
matter in the department? 

A No, 1 don’t. 

Q As a result of the Mueller-Raphaelson 
meeting, is it correct that the FBI asked Little Rock 
FBI office to provide an evaluation of the 
allegations on an accelerated basis? 

A Yes. 

Q Do you understand whether that was normal 
procedure for a referral on an RTC matter like that, 
given the size of it, to go to the director of the 
FBI and then be accelerated for an initial review? 

A It is not the normal thing. 

Q Were you advised that Mr. Mueller had said 
that this matter ought to be treated as a normal 
matter? 

A I think I was, yes. 
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Q Do you understand what the mechanism was 
whereby then this matter was requested to be 
accelerated beyond the normal time frames? 

A Do I understand the mechanism? 

Q Yes. In other words, who made that 
decision? 

A Mueller, apparently. 

Q That Mueller made the decision, did you 
ever discuss it with him? 

A I may have. I don’t have any specific 
recollection of discussing it with him, but I may 
have. 

Q Here’s the scenario as I understand it. 

The U.S. Attorney says in substance that this doesn’t 
pass the smell test. 

MR. GICALE: I would object to that. 

That’s not what he — that is not even close to being 
the substance of what he said. 

MR. BEN-VENISTE: Let me finish my 
question. 

BY MR. BEN-VENISTE: 

Q As I see it, the U.S. Attorney says that 
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1 this doesn’t pass the smell test, referring to the 

2 RTC referral, the timing and all the circumstances, 

3 the matter is bucked all the way up to the director 

4 of the FBI who has lawyers at the Little Rock SAC 

5 conduct an investigation and report back within a 

6 week’s time. 

7 Are you saying it is somebody in the 

8 department that causes that to happen as opposed to 

9 somebody at the FBI? 

10 A My understanding is that it was a 

1 1 conversation between Mueller and Potts that resulted 

12 in it. It wasn’t an investigation. It was my 

13 understanding it was a review of what was available. 

14 Q The FBI office in Little Rock says no; is 

15 that correct, they are not going to do it? 

16 A 1 don’t remember that. 

17 Q Well, you know that there wasn’t a one-week 

18 time frame where there was an accelerated review; 

19 isn’t that so? 

20 A My recollection was that they did get back 

21 to the bureau in Washington and to the department 

22 with respect to it. I’m a little hazy on it, but I 
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1 thought they did get back. 

2 Q That that review was carried out. 

3 A I could be mistaken, but I thought it was, 

4 yes. 

5 Q But as far as you know, it was Mueller’s 

6 decision to make? 

7 A Yes. 

8 Q Even though the order came from the office 

9 of the director of the FBI? 

10 A Well, my understanding was that it was a 

1 1 request by the Assistant 1G, criminal, to the bureau, 

12 and they complied with the request. 

13 Q To finish up on the review in the 

14 department of the substance of the initial review? 

15 A Yes. 

16 Q Did anyone, to your knowledge, put any 

17 pressure on Mr. MacDougall or anyone in the 

18 department as to how that conclusion should come out? 

19 A No, not to my knowledge. 

20 Q Do you have any reason to believe that any 

21 such pressure was applied? 

22 A I do not. 
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Q Now, is it clear in your mind that the U.S. 
Attorney’s Office took the correct position vis-a-vis 
Mr. Hale in requiring a proffer before they would 
commit to any consideration in connection with 
Mr. Hale’s criminal involvement? 

A Absolutely. 

Q And that wasn’t an ad hoc decision, was 
it? It was department policy? 

A That is department policy, yes. 

Q In connection with what you were hearing 
from Little Rock, was it clear to you that the U.S. 
Attorney’s Office in Little Rock suggested to 
Mr. Coleman, Hale’s lawyer, that if they didn’t want 
to make a proffer to them, they could make a proffer 
to the FBI? 

A I’m sorry. Could I have that question 
again. 

(The reporter read the record as requested.) 

THE WITNESS: I’m not sure I was aware of 
that, but that would have been perfectly acceptable. 

BY MR. BEN-VENISTE: 

Q I will represent to you that in the 
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correspondence, it is reflected that such an offer 
was made. Indeed, Mr. Coleman was no neophyte in 
terms of being an experienced practitioner, was he, 
as far as you knew? 

A I really didn’t know that much about him. 

Q During the period of time that the 
department took over the investigation and assigned 
Mr. Mackay to that responsibility, Mr. Coleman still 
didn’t have his client make the proffer that was 
being requested; isn’t that so? 

A That’s my recollection, yes. 

Q Did you conclude that this business about 
who he would make the proffer to was not a real issue 
of substance? 

A It didn’t appear to be, since he didn’t 
make it to Mackay when Mackay took over. 

Q One final question with respect to Paula 
Casey’s so-called declination of the first criminal 
referral. 

Did you read her response or her letter 
with respect to that as an actual declination? 

A I’m afraid 1 don’t recall the specifics of 
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that letter, of her correspondence in that regard. 

Q Okay. 

With respect to the urgent report that was 
filed by U.S. Attorney Banks on the C0004 original 
referral, were you aware that it was Mr. McWhorter 
who, in conversation with Mr. Banks, told Mr. Banks 
that that was the format that he should use to bring 
this matter to the attention of the department? 

A I wasn’t. I don’t think I was aware of 
that, no. 

Q When you reviewed the chronology prepared 
by Allen Carver and the documents that he had 
attached, did it strike you that you were doing 
something furtive or improper, Mr. Keeney? 

A No, it didn’t. 

Q The purpose of doing that, I presume, was 
to help jog your recollection to the extent possible 
with a chronology of events that may have involved 
the recollections of a number of witnesses? 

A Yes. I was concerned about the three basic 
dates. I was trying to get them down as well as I 

could. Carver’s memorandum is not that useful to me 
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because he was involved — I was not involved very 
much in the same things as he. 1 think Paul is 
right. If I had to do it over again, I wouldn’t do 
it again. All right? 

MR. BEN-VENISTE: You just lopped off a few 
minutes from the depo next time. 

BY MR. BEN-VENISTE: 

Q There wasn’t any impropriety involved in 
that, in your view, was there? 

A I didn’t think so. Obviously 1 wouldn’t 
have done it. I really didn’t focus on the fact that 
they are both witnesses. 

MR. BEN-VENISTE: I have nothing further. 

EXAMINATION 

BY MR. GICALE: 

Q I promise to be brief 

One question I didn’t get a chance to ask 
you earlier. Gerald Stem, was he involved in the 
recusal issue, the recusal decision of Ms. Casey? 

A No, not with me. Whether he was involved 
independently or whether he was at that meeting, I 
don’t know. 
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Q Do you know whether or not Ms. Casey 
complained about his position with respect to the 
recusal issue? 

A Stem? 

Q Yes. Gerald Stem. 

A I don’t know anything about that. 

Q What was his position in the department? 

A He is special counsel for financial fraud 
matters. It is a Presidential appointment that rose 
out of the great interest in the financial fraud area 
going back six or seven years ago. 

Q The document dated March 19, 1993 from you 
to Doug Frazier with respect to the recusal package, 
this is the 7039 document, the way it was drawn up, 
one of the sentences in there states "Further, we 
would not question a decision by United States 
Attorney to decline further substantive action on the 
deferral.” 

Why was it written in that fashion? 

A I don’t know. I didn’t write it. It is 
written in an unusual fashion. 

Q In your usual — 
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MR. FISHMAN: He said in an unusual 

fashion. 

BY MR. GICALE: 

Q And you didn’t discuss why it was written 
that way with Urgenson? 

A I didn’t see this before it went up. I 
discussed orally — my recollection is that Urgenson 
and I had an oral discussion with respect to this 
package, and then I just told him when the memo is 
prepared, you send it out. I didn’t see it 
beforehand. 

Q But you would agree it is kind of unusual 
the way it is written? 

A Yes. I wouldn’t have written it that way. 

That’s the type of thing if the United States 
Attorney asks me my opinion, I would give it to him. 

I wouldn’t have written it that way. 

Q And Mr. Urgenson did not indicate he was 
going to write that way or that it would be written 
that way to you? 

A I don’t believe so. 

Q Written that way, the U.S. Attorney had a 
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considerable amount of discretion in the way to write 
it? 

A I would say so. The attached memorandum 
doesn’t express any enthusiasm with respect to the 
prosecutability of the case, leaves it wide open as 
far as his discretion is concerned. 

Q With respect to the plea negotiations with 
Mr. Coleman, Mr. Ben-Veniste said to you did you 
believe that the U.S. Attorney’s Office acted in a 
correct manner when they requested that a proffer 
occur first, and you stated that you believed they 
did; is that correct? 

A Yes. 1 do believe they did. 

Q Were you aware of the fact that they were 
requiring a felony plea regardless of whether or not 
a proffer would be offered? 

A I think that was their position. My 
recollection is that was their position, yes. 

Q Are you also aware of the fact that the 
department’s position on that changed at some later 
point when Mr. Mackay became involved in the case? 

A I may be aware. I’m not sure. I don’t 
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directly supervise fraud. 1 may not have been in on 
the details of it at that point. 

Q Do you recall that Mr. Mackay may have 
changed that offer to Mr. Coleman that he give a 
proffer and that the department would reserve its 
judgment as to whether or not a felony or some other 
kind of disposition would be offered? 

A Well, that would be a standard procedure as 
far as I am concerned, get the proffer and then make 
an evaluation of the proffer and determine what you 
are going to give up. 

Q That’s a different position than requiring 
a felony absolutely with a proffer; correct? 

A Well, the original position was a felony. 

I don’t know whether they would have adhered to that 
position if they got a proffer or not. 

In other words, if they got the greatest 
proffer in the world, I don’t know whether they would 
have gone down on that, but that didn’t arise at that 
time. 

Q In terms of your discussions with 
Ms. Casey, you became aware of the fact that they 
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were saying we will give you the felony regardless of 
whether or not you will make a proffer; correct? 

A I’m not so sure whether 1 had that 
discussion with Ms. Casey. I don’t know. I don’t 
remember. My position was you get the proffer and 
then you evaluate it and then you make a judgment as 
to what you are going to charge. If you tell them up 
front it is going to be a felony, that doesn’t mean 
he can’t change his mind if you get a proffer and you 
think that the individual getting the proffer 
warrants a misdemeanor treatment. 

Q But it would be important for the other 
side to say that you would be flexible in terms of 
considering a disposition other than a felony when 
they make a proffer, wouldn’t it, in their 
decisionmaking? 

A I don’t know how important — this is a 
lawyer’s proffer. It is not binding on anybody. So, 
you can make it so that it can’t be used in any 
fashion. I don’t think it is that important. If you 
are taking a felony position, I don’t think that is a 
final position. 
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Q You don’t recall whether or not Ms. Casey 
indicated whether that was a final position of the 
office? 

A They indicated it was a position. The only 
distinction I’m making, I’m not saying they didn’t 
say that. I think they did communicate that to 
Coleman, that they were going to want a felony, but 
that is not unusual. 

Q But at some later point in time, Mr. Mackay 
decided to change that? 

A That’s what I’m telling you. Based upon 
further evaluation, you can change it, sure. 

Q Which position was the correct position, 

Mr. Mackay’s or Ms. Casey’s? 

A I don’t think either one is an incorrect 
position. First of all, you will have to back up a 
little bit. I don’t know whether — 1 don’t think 
Mackay did get a proffer. 

If he decided in his judgment that it was 
worth a misdemeanor to try and induce Hale to 
cooperate, that would be within the realm of his 
discretion. The same way with Ms. Casey. She said 
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felony, which 1 don’t take as a final position, but 
if it were a final position, that’s within her 
discretion. 

Q How is a defense attorney to know whether 
or not that is the final position? 

A I don’t know. Ask Mr. Ben-Veniste. He is 
familiar with these things. 

Q But is it one approach to tell a defense 
attorney that if you come in and make a proffer, then 
we will determine whether or not it will be a felony 
or misdemeanor or some other type of determination? 

A You are arguing with respect to how an 
individual prosecutor handles his relationship with a 
defendant. I’m telling you that either position, if 
it is a reasoned position, is an acceptable 
position. 

Q Well, the department changed its position 
on this -- 

A It changed its position because there was a 
different attorney prosecutor on the case who had 
gotten into it and he made a judgment different than 
the tentative judgment, and 1 keep saying this, 
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Ms. Casey’s tentative judgment. She may well have 
changed her mind, too, at a later date. 

Q Why do you believe her judgment was 
tentative? 

A Because I think any time you are in a 
negotiation like this, it is tentative. It is 
subject to changing your position as the facts 
develop. 

Q Did you become aware of the fact that 
Mr. Coleman indicated that he was concerned about her 
inflexibility in terms of requiring a felony 
disposition regardless of whether or not a proffer 
was — 

A I don’t think 1 was aware of that. The 
only thing I was aware of was he said that he didn’t 
trust the Little Rock office. 

MR. GICALE: I have nothing further. 

EXAMINATION 
MR. BEN-VENISTE: 

Q Mr. Keeney, just to follow up on that. 

While the department may have changed its position, 

Mr. Coleman never changed its position of not 
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providing a proffer; isn’t that so? 

A My recollection is he never provided a 
proffer until the independent counsel took over. 

Q So he squawked about Ms. Casey and went to 
The New York Times and I left out the part that he 
approached the White House, all of it to no avail, 
never made a proffer. 

Then Mackay takes over, says, okay, we have 
a completely open mind, make your proffer, we will 
evaluate it. He doesn’t make a proffer then. 

Ultimately, when independent counsel Fiske comes 
along, he makes a deal with Fiske presumably on a 
proffer, but he pleads to two felony counts; correct? 

A I think that’s correct, yes. 

MR. BEN-VENISTE: Nothing further. 

I do have one thing further. I’m sorry. 

EXAMINATION 

BY MR. BEN-VENISTE: 

Q With respect to the SBA transmission of 
documents to the White House, did you in the course 
of your review of any matter associated with that 
conclude that there was any illegality or impropriety 

110 

associated with the transfer of those documents? 

A No illegality or impropriety, but it wasn’t 
a good idea. 

MR. BEN-VENISTE: Nothing further. 

(Whereupon, at 12:55 p.m., the deposition 
was concluded.) 
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I , BRENDA M. SMONSKEY , the officer before whom the 
foregoing deposition was taken, do hereby certify that the 
witness whose testimony appears in the foregoing deposition 
was duly sworn? that the testimony of said witness was 
taken in shorthand and thereafter reduced to typewriting by 
me or under my direction; that said deposition is a true 
record of the testimony given by said witness; that I am 
neither counsel for, related to, nor employed by any of the 
parties to the action in which this deposition was taken; 
and, further, that I am not a relative or employee of any 
attorney or counsel employed by the parties hereto, nor 
financially or otherwise interested in the outcome of this 
action. 
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The deposition in the above matter was held in Room 714, 
O’Neill House Office Building, commencing at 10:25 a.m. 
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Committee: Thomas Clark, Senior Counsel; Jackson R. Sharman, 

III, Esq., Special Counsel; Angela Garcia, Minority Staff; and 
Al/ison Watson, Professional Staff. 


For Department of Justice: 

PAUL FISHMAN, ESQ. 

United States Department of Justice 
Tenth Street and Constitution Avenue, N.W 
Washington, D.C. 20530 
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WHEREUPON, 


JOHN CT'XKtENEY, 

a witness^ln the above-entitled inatter\was called as a 
witness, and having been first duly sworn affirmed to tell 

j.ng but the truth, was 


the truth, the"whole truth, and 
examine k and did testify as follows: 



and^noth 


EXAMINATION BY MR. CLARK: 

Q Good morning, Mr. Keeney. 

My name is Tom Clark. I am Senior Counsel to 


the 




Committee on Banking and Financial Services. I appreciate 
your coming today. 

Also present is Special Counsel, Jack Sharman and 
representing the Minority, professional staff member, Angie 
Garpia'v 

know, the committee i s investigating th e failure 
and resolution of Madison Guaranty Savings and Loan 
Association and related matters, including the executive 
branch's handling of Madison Guaranty. Most of my questions 
will be related to that area. 

I will have some questions for you, and I will probably 

n Vv 

show you some documents. After I am finished, Ms. Garcia may 

\ \ 

have some questions for you. After Ms. GarcL^ is finished, 
Mr. Fishman, Counsel for the Department, may ask questions. 
This deposition is not governed by the Federal rules of 
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civil procedure, but objections may be made for the record. 
If an ob jecticm^Ts^made, the ques<J.° n will either be 


withdrawn, recast, or allowed to stand-in the discretion of 


the questioner. 

If thepa<is an instruction not-^to answer^ a question and 
the instruction is followed. Majority staff in Consultation 
with Minority staff will determine if the deposition is to 
proceed or if a recess must be called to obtain the Chairman's 
instructions, if any. In a spirit of cooperation, however, 
the committee hopes to avoid reaching that point. 

It is not a marathon, we can take breaks whenever you 
feel it is necessary, just so indicate. If you dgn't 
understand my question, just tell me, and I will /try to 


istory for you with 


rephrase it. 

\ \ 

We received yesterday a copy of 
the Department. Have you had an opportunit y tn sak that? 

A No, I don't think so. Who provided it? 

Mr. Fishman . It was provided by the Office of 
Legislative Affairs. 

The Witness . I have probably seen it before. 

BY MR. CLARK: - 

Q Why don't you take a quick look at it? 

For the record, this is a single page document. At the 


\ 


top it has John C. Keeney, and then It has from, to, position 
and it has various dates and various descriptions underneath. 
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A Actually this 11/66-8/69, I was Deputy Chief in the 
Organized Crime^ectnorT TTTts— may have been the 


administrative title. That is okay. 


/ 


Fishman . The one thing I think bl^at is not 


completely ref-lrected is the num 


which 



Mr. Keeney has been the Acting AssistantvAttorrvey General for 
the Criminal Division. 

Mr. Clark ♦ Fine, I can ask him that. 

Mr. Fishman ♦ I don't want it to be considered misleading 
in any way. 

Mr. Clark ♦ That would be a major point. 

BY MR. CLARK: / 

Q Mr. Keeney, you started with the Department in 
r$5l\. Was that immediately after getting oat of law school? 

\ A, No, I was in private practlc^xln Wilkes-Barre, 
Pennsylvania, for one year, and then I was at the Federal 
Trade Commission -in New York for two-and-a-hal f months. 

Q Okay. So you graduated from law school in 1950 or 

1949? 

A 

Q 

entry - 

l . 


1949. 

With the amendment that you have made on the one 


It is an amendment only since I am sure they took it 


from the administrative rile, but that was howv I was 
classified administratively for pay purposes and so forth, but 
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I was actually Deputy Chief of the Organized Crime Section. 

Q 0kay^-ei€TrifIcarrdTrr-4.et ’ s say, then. 

A /l don't feel strongly about" 

Of Okay. 

Other th^a^tffiat, is the document f airly^ccurate as to 
he times^ and the roles? 

Yes, it is. 

Q So then for approximately 15 years x ^n the Department 
you were a trial attorney in different 
A Uh-huh, uh-huh. 

Q Approximately how many trials did you I actually try 
whiile you were a trial attorney? 

A Six or seven. 

Q Okay. And do you remember in wha*' areas they were? 
Contempt of Congress, Smith Ae£, whicfi is conspiracy 
to overthrow the government, interstate gambling. 

\y 

Q Okay. So that the Smith Act prosecution would have 
been while you were in the Internal Security Division? 

A Internal Security Division, yes. 

Q Then the gambling would have been in the Organized 
Crime and Racketeering Section? 
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only role in the Fraud Section was as chief of the section. 

Q Okay 

Now^I take it that between 1973 ahd the present when you 
have/^erved as the Deputy Assistant Attorney General, you have 
acted as chi^ef'^of various sect ions^at^ various \times 7 
A / Supervised various sections, yd 
Okay. 

Can you list for us the sections that yoii^ supervised and 
the approximate times that you did? 

A Well, that is a little difficult. Let me just take 
a shot at it. Presently, I supervise Organized Crime and 
Racketeering, Public Integrity, and the Office of Enforcement 


Operations. I supervised them for the last 10-plds years. 
Prior to that at various times I supervised/the Fraud Section, 
andXas Principal Deputy and as Acting^Assistant Attorney 
General p have supervised all of them at one point or another. 

Q Okay. 

Maybe you can help me out by explaining what you mean by 
your last statement? 

A You mean as Principal Deputy? 

Q Yes . ^ 

A As Principal Deputy, I am consulted from time to 
\ \ \ 
time with respect to problems in any of the sections offices. 

Q When you say Principal Deputy, you mean within the 


Criminal Division? 
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A Yes, yes, within the Criminal Division. 

Q Oka^ 

And^So the Fraud Section, the Organized Crime Section, 
Public Integrity Section, each of those sections has its own 
ch/ef? 

/ A / Yes . 

Q Is that accurate? 

A Yes, each has its own chief or director ^ as the case 
may be, for the offices. 

Q Okay. Then I am just trying to get an idea of the 
hierarchy. You have the Criminal Division Chief and Assistant 
Attorney General? 

\ A Right. 

Q And how many deputies? 

A We have five at the moment.^ 

Q\ \ Okay. And each of the five has resp onsibility for a 
certain number of sections within the Criminal Division? 

A That is right. 

Q Okay. And are each of the five deputies on the same 
level or is one considered the Principal Deputy and therefore 

superior to the other four? ^ 

A Well, it is really a situation of equals. I am the 

Principal Deputy and the Senior Deputy, but* each one has his 



own area of responsibilities, and for the mostxpart, they 


operate, each operates on his own. 


\ 


u 
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Q Okay . 

A As l^sSy, from time ter time they will consult me 
with respect to problems, but each is oX^his own. 

Q Okay. 

Now, on^thTs single page document that l\jiave shown you, 
there is^a note that you served as the Adding Assistant 

Attorney General in the Criminal Division fiN?m January 20, 

\ 

1993 to November 22, 1993. Are those dates accurate 
generally? \ 

Generally, yes. 



Q In that instance, there is no appointed chief; is 
correct? So you are acting temporarily? 

A I am acting temporarily as the Assistant Attorney 

/ 

Q\ Prior to this period, January^O , 1993 to November 
22, 19^3>> there were other period s when von wptp -the Acting 
Assistant Attorney General? 

A Yes. I have acted in all situations where the 
Assistant Attorney General has left and a successor is 
pending . 
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A I think the present time is my ninth. 

Q ^4ow^wlthin the Department^ do the people — 
withdrawn. Does the Criminal DivisionN:hief have the -- 

/Mr. Fishman . Can I just make a suggestion, instead of 
calling i^t^p^e^CrTminal Division ChSef^which ^ay lead to some 
confusion because the section chiefs arexchief sy if you could 


refer to it as the Assistant Attorney General for the Criminal 
Division, I think it would probably eliminate\confusion . 

I Mr. Clark. Fine. 

BY MR. CLARK: 

Q Does the Assistant Attorney General fjor the Criminal 
Division have the ability to appoint his or her own deputies? 

A Yes, subject to the approval of the/Att/orney 

General . 

\ 


\utXbir 



<2\ Okay. 

mately, then, it is the Attorne y 'is decision? 

A Yes . 

Q And so it is conceivable that a person could be 
removed from the Office of Deputy Assistant Attorney General 
within the Criminal Division by the Attorney General? 

- * ”*" v\ 

I might point out here for a point of clarity, there are 
two types of Deputy Assistant Attorney Generals, one is the 


career, and the other is the noncareer. The npncareers 
usually change with the administration. 
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are talking about ^the number 2 official in 
the Department , the Deputy Attorney General or are you talking 
about/the Deputy Attorney General underneatH-- 

Mr. Fishmaln . Deputy Assistant'-Attorney General. 

BY MR. CLARK: 




\ 


Underneath the Assistant Attorney General? 

Underneath the Assistant Attorney Genera\l there are 

\ ' 

two career deputies, I guess there are three now, and two 

i 

noncareer. 

! I i 

Q Okay. I I 

\ 

Then let me focus my question -- and thanJc you, I 

j i 

appreciate it. 

\ Can the career deputies, can they be asked to move out of 
the Deputy Assistant Attorney Gener^^p^sition by^the Attorney 

General? > j — — 

A By the assistant -- well, yes, the answer is yes. 

Q Okay. 

Or by the Assistant Attorney General for the Criminal 
Division as well? 


n 


Well, I would say the Assistant Attorney General for 


\ 


the Criminal Division does it, but as a matter of internal 

\ \ \ 

procedure I don't think any Assistant Attorney General does 


that without at least notifying the Attorney General or the 
Deputy Attorney General. 
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Q Okay. 
And have^ 


had the opportunity to ever testify before 
Congress/on legislative matters? 

A I have testified innumerable tim&s before Congress. 

Q 



/ 


I 


n 


AncK the times that you have testified, have you always 

/ 

testified on matters that you had specifically personally 
researched? 

A No. 

Q Okay. 

Many times you were a spokesperson or a representative? 

A Spokesperson, right. 

Q On those occasions or — withdrawn. 

As a general matter in that regard, who wou/ld select you 
ou just go up there yourselfJ?^ 

No, I don't go up there myself. it fluid 

V 

situation. Either the Attorney General, Assistant Attorney 
General, Criminal, would ask me to do it, or the Office of 
Legislative Affairs would ask me to do it. 

Q Okay. 

So in those situations there are manv di f f erent people 



who could be asked to perform that task on\ behalf of the 
Department? 


A Well, usually it would be limited. >r the most 
part, we confine our testimony to Deputy Assistant Attorney 



ant 
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Generals and above, so when you say many, although there are 
exceptions, th e-general rule~Ts^tbat it is my level or above 


be at least five 'people? 




Within the Criminal Division or ifcvcouid be the 
Assistant Attorney General for the Criminal Dfyisi\on 
personally? 

A Right, or it could be the deputy, it could be the 

, i I 

Attorney General or one of their staff. j j 

Q Okay. 

When did you first become aware that there was a matter 
i\ wkich the then Governor of Arkansas, Mr y/Clinton * s name had 
arisen? 

>When we got the urgent reports that were, sent 
through the Executive Office of the United States Attorney, so 
we got a copy of it, indicating that the Clintons were 
potential witnesses in the Madison Guaranty matter 
Q Okay. 




Do you know who you got that urgent report from? 

A Well, it was sent in to the Executive Office for 
[nited States Attorneys, and then it was distributed in the 


Unit 


\ 


normal course to, among other people, the Criminal Division 
And was this at or about the time that\the urgent 
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report was dated or was it sometime afterwards? 

A I thifrk'''Tt~ _ was f airTy^cojitemporaneous . 

Q /'And when you got that did you^discuss the matter 
with anybody? 

A I jnay^have discussed it^ith Bob Mueller who was 

L . "i^may 


/ 


then the/^ssistant Attorney General. I may hav^ also 
discussed it with Gerald MacDowell who was then C^iief of the 
Fraud Section, since it was a fraud matter. 


Q How about David Margolis? 

A I may have. Well, I am not sure. 


At that time 


Margolis was in the Criminal Division, he was an Acting Deputy 

/ 

in the Criminal Division. Conceivably, I discussed it with 
him. I have no specific recollection. 

Q When you say he was an Acting Deputy in the Criminal 


/ 


\ 


\ 


e five {positions that 


Division, do you mean he was in one of, 

you were in? : 

A Right. 

Q Okay. 

So you were peers? 

A Uh-huh. 

Q And what do you remember -- well, did y° u take any 


action as a result of seeing that? 
I \ A No . 


i 


Q Okay. 

What do you recall being the next time thatV you had any 
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ntemporaneously 


involvement with this matter? 

A Weil^when we saw the memorandum or letter, whatev 


it was^/that the then United States Attorney sent to the 
Special Agent in Ch arge of t he FBI in Little Rock. 

Q OkayT^ 

Ancf approximately -- withdrawn. 

Did you see that letter approximately 
to its date or was it sometime after? 

A I think I saw it sometime later that month, October 

/ I 

of 1992, I believe. 

I I I 

Q So then you did not participate in a meeting that 
Bob Mueller and Ira Raphaelson had with people/ from the FBI 
concerning the urgent report in October? 

I don't recall participating. I/could well have 



/ 


\ 


participated. I attend a lot of meetings, but I\don't 
specifically recall attending that^ 


Q By the way, as a general matter, do you take a lot 
of notes of meetings that you attend? 

A Normally, no. I usually take very few notes. The 

only time I take notes is, not the only time, but my practice 
_is to take notes when there is something involved that I am 
going to have to take some action with respect to or the 
mat ter is particularly complicated so I make ^otes to try to 
make sense of it. 

Q Are there occasions when you send matters on to 
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other people in the Department to act upon? 
A Yes^ 

Q -Okay. 


Is it your practice to be a memo writer, like a cover 



I am a buck slip guy. 
Okay. 



Can you just explain so we are on the same wavelength? 

A buck slip is a form with a place fir tihe addressee 
and usually with the sender's name on the bottom, stamped on 

the bottom. What I usually do is handwrite, in my own 

/ / 

handwriting I send the document on with whatever direction I 
think is appropriate. 

Okay. 

^nd are there occasions when somebody 



,d>you might send it on to somebody. 


\y 



send you a 
just write 


on the other person's memo? 

A Yes. Frequently, I would write on the top there, 

John Doe, and send it on, and if I had, usually more noted, if 
I had some specific concerns, I would usually put a buck slip 
_ or mark along the side of the portion that^ I found of interest 

n \\ 

and maybe say, I agree, I disagree, or we should check this or 


something like that. 


Q Mr. Keeney, this is a document that ^as produced to 
us by the Department. It is a single page. 


was 

It doesn't appear 
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to have any Bates stamp number, so I will describe it. It 


appears to be a.^farm~ documentr^-At the top right-hand side 
there is X^ate which is filled in Thilxsday, 8-13-92, and 
there/are some columns on the document from left to right. 


completed, timer^And under time "-there are two subcategories , 
In and o\r£^next category is to/fromT^then the next one is 
phone/no., which I believe stands for number, and then next is 
message. Okay. And it has been represented \o us that this 


is /from your phone logs? 

A My secretary's phone logs, yes, that she 

me . 


keeps for 


V Q Okay . 

Can you explain to me, if you know, the way that the time 
out and completed columns work, looking art this document? 

A\ Well, I don't know what the "jya t" is. x The "in" 


n 


obviously is the time it was received, a nd normally they 
indicate on the form whether or not I talked to the person or 
it might be will call back, the person will call back. 

Q Okay. 

If it is marked with a check under the completed column, 
is it your understanding that that means you spoke to the 
person? 

A I would be guessing. You would have to ask my 


tiTh€ 


\ 


secretary . 1 don't know, but my guess is here\I did, yes, 

because there is no indication that -- usually they Indicate 
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in some fashion the call was completed. 

Q Okay---" 

Mr ./ Sharman. Let me interrupt just briefly, and 
Mr. Fishman has indicated to me by sign language that might be 
useful if tji^re^^not a Bat^s^st^m^on it, tust for informal 
^urposes-j^to mark a document like Keeney\l, Keeney 2. Does 
that,make sense? 

/ Mr. Clark . That is fine. So why don ' t\we mark the 
fiirst document Keeney 1. 

, Mr. Fishman . Why don't we make it initial's, *JCX 1? 

I i 

Mr. Clark. That is fine. That is the document 

1 | 

describing Mr. Keeney's tenure in the Department. 

And then we will call JCK 2 this second document which is 


\ 



NX , / 

a\ page from Mr. Keeney's phone logs as maintained by his 
secretary. 

\ \ BY MR. CLARK: 

Q Is your current secretary the same secretary you had 
in 1992? 

A My current — no. No, she is not. 

Q Okay. 

Can you tell me the name of your secretary in 1992? 

A I think it was Marie Rogers. 

Q Is she still employed by the Department, to your 




knowledge? 

A No. 


1 

2 

3 

4 

5 

6 

7 

8 

S 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


3223 


Q Does your current secretary use the same log system? 

A She uses^s^ethingslnri-Iar . I don't know whether it 

is the same or not. 

0 You never asked Ms. Rogers to explain her system of 

/ _ 


keeping you^-calls to you? 
A X No. 


/ V 




7 Q Do you recognize the i 
A Chuck Banks, yes. 

Q Okay. 

When is your earliest dealing with Chuck Banks, if you 

remember? 

A It probably was sometime in 1992 or late 1991. 

Q And do you recall whether that first dealing with 

Mt. ^anks was in connection with this matter involving the 

Clintons? 

As \ It was not. 

Q It was not, okay. 

And was there only one matter that you were involved with 
Mr. Banks in that period, 1991 and 1992? 

A There could have been one or two others, but I don't 
recall any others. I recall one specifically because it was a 

1 w 

conflict between his office and another United States 

' \ 

Attorney's office, and I was trying to resalve it. 


Q A potential recusal situation? 

A Yeah, possibly that was the situationA yes , but that 
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was not the issue. 


not the issue I was 
concerned with two offices, and I 



Well, it is a little more complicated than that 

w , \ 1 

because you are dealing with -- first, there w^s ai subject in 

I ■ 

one district, a witness in another district, and that was the 

kind of an issue. The handling of it was concerned, so I got 

\ \ / / 

involved in it, but it has nothing to do with this. 


Okay. 


/ 


\And how did it come about that you qpt invqlved in the 
matter \^s opposed to any other? 

A\ y / > Presumably, one of the United Stat u s At torneys asked 
me to get involved, but that is my best recollection. 

Q And was there sort of -- was there some Department 

policy or directive that would have -- that a U.S. Attorney 
would have looked to and said John Keeney as opposed to some 
other person is the person to call? 


No. 


Would 


it be -- would it have been because of your 


supervision of certain sections within the Criminal Division? 

A I don’t think so. I think it was because the United 
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States Attorney had a problem and raised it with me because 
she knew me. 



/Mr. Banks was not a person that you knew personally 


/ 


before he became U.S. Attorney? \ 

/ - \ . 

A / I am not sure I ever met Banks\ 

talked with him on the phone, but I am not sure 
/ hi nr. 



n 


say, I have 
ever met 


The Witness. This is Chuck Owens, not Chuck Banks. 

1 I 

Mr. Clark. I understand that. 

The Witness . Okay. 

1 ; / 

BY MR. CLARK: / / 

. \ / / 

Q We will mark now as -- well, actual/ly these do have 

\ \ / 

Bates stamp numbers. One is cut off, two are cut off, but 

\ \ 

they appear to be A 000183, A 000184,/and A 000X85. 


11 further describe the m, 000184 is_ a single page, 
again Mr. Keeney's telephone logs, dated Friday, 9-4-92; 

A 000183 is dated Tuesday, 9-8-92; and A 000185 is dated 
Wednesday, 9-9. 

Mr. Fishman. I guess they were stamped in the wrong 
order. Our mistake. ^ 

Mr. Clark. It is not a mistake necessarily. 

BY MR. CLARK: 


Q So Mr. Keeney, we now have three more pages from the 
telephone logs that your secretary maintained, and these all 
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reflect a call either to or from Chuck Banks, U.S. Attorney 


Charles Bank^-^and on the 4th ahrcUthe 8th, it has WCB. 


Do Y ou know what WCB stands for? 

A 





\ \ 


Then on the 9th under the area, the x document that says 
message, it is blank, but in the completed column there is a 
check mark? 

/A I assume that means I talked to him. 

Q Now, this was, or the 4th was two days after 

Mr. Banks received the original referral from tihe /Resolution 

\ / ' 

Trust Corporation concerning Madison Guaranty Savings and 

\Loan. Does looking at these documents refresh your 

\ \ / 

recollection that Mr. Banks discussed Madison Guaranty Savings 
and^Loan or Bill Clinton or Mrs. Clinton or any {natter related 
to th^t \hen you spoke to him on Septemb er Qth nj£-iQQ3? 

A It does not. I have no idea what I talked to him 
about . 

Q Later in September of 1992, did become aware of 
press rumors that Mr. Clinton was possibly the subject of a 
financial institution fraud investigation^ 

1 

A September 1992? 

Q Yes . 




A Well, at one time, at one point, I became aware of 

the fact that New York Times reporter was developing a story 
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based upon his interviews with judge, defending one of the 
cases. Judge Ba-tel If tha t is^wTra-t^you are referring to. 

Q x Well, that wouldn't have been\until 1993 sometime, 
wouldn't it have been? 

excuse me. 



992, before the 


I don't have any recollection of knowledge with 
respect to the involvements of the Clintons until we saw the 
urgent report which we discussed earlier. 



I 


i 



Q Ok r y . 

A It is conceivable that he did, but I have no 
recollection of it. 

\Q Okay. s i 

you know Ira Raphaelson? 

I do. 

Q Okay. 

How do you know Mr. Raphaelson? 

A He was the — first, he was Acting United States 
Attorney in Chicago, then he came in the Department as Special 
Counsel for Banking Matters. I don't knotty what his title was, 
\but he was a special counsel, in effect, fot banking matters. 

Q And approximately what period of time was he in that 


position, if you remember? > 

A Well, he left at the end of the Bush 


adm. 


inistration 
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and he was there for a year and a half, two years, something 
like that. 

Q /■ Okay. 

'And do you know what off ice he worked out of? I mean, 
was he underneath the Associate Attorney General, the Deputy 
^ttornay General, the Attorney General, ctq you know? 

/A He had a close working relationship with both. 
Technically, he was probably out of the Deputes office, but I 
can’t really recall. 

Q Okay. 

I • , 

I think you were about to say he had a close working 
relationship with some people? / / 

A With the Attorney General and with the Deputy 

A^to^ney General. / / 

Q\ Okay. 

A N n<i / >are you referring to William- Darr wh e n y tru say the 
Attorney General? 

A Yes. 

Q Okay. 

Was it just Mr. Barr or both Mr. Thornburgh and Mr. Barr? 
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Q Okay. 

I am not^-sure that we were'^oo the same wavelength 
precisely^ before, so I am just going ask it again. Did you 
have/ any awareness in September 1992 that ''there were press 
inquiries about whether t^e~^epartm^nt had ark investigation 
involving President Clinton? 

/ A I don’t know. I don’t know whether they had such an 

\ \ 

awareness. \ \ 

/ v 

Q Did Ira Raphaelson ever ask you whether you knew 

/ 

anything about that? 

A I don’t know. He may have. I don’t rule out the 
possibility, but I have no recollection of it./ / 

Do you know an individual named Fred Verinder? 

Yes, I do. 

How do you know Mr. Verinder 

He was an official of the Criminal _ In vestigations 
Division of the FBI. 

Q For the record that is V-e-r-i-n-d-e-r . 
Approximately, how long have you known Mr. Verinder? 

A I knew him from the time that he came back to FBI 
headquarters. I don’t know when that was. I would say I 
worked with him for two, maybe three years., 

Q Do you recall whether he was at headquarters in 



1992? \ 

A I think he was. If there are logs showing me 


how 
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talking to him, I talked to him as a headquarters official, 
never, d^n^t-^ecall ever having"any^ contact with him. I am 
not even sure I knew him when he was ot>t in the field. 

Q Okay.^ ^ 

And whart was his area of specialty in 1992, to your 
/knowledge? 

/ A I don't know. I had a wide variety o£\ contacts with 
him/ covering a lot of different type matters\. He was — he 


ultimately was a Deputy Assistant Director in pie| Criminal 
Investigative Division. I don't know whether he started out 

iin that capacity or not, but he had some wide-ranging 

\ / / 

responsibilities . 

\ / I 

Q To your knowledge, in 1992, were fraud 
nv&stigations within the area of his responsibilities? 

A. I don't know. I might ^expl-dln it, Veri^nder is one 
of the people I got to know over .thorn If T wanted to find out 
something with respect to what the Bureau was doing or I 
wanted to make sure the Bureau did something. He is one of 
the people I would call. 

Q In other words, he and you had communications about 
official matters that were of interest to-^elther or both the 
Department and the FBI? 

A Right. Frequently, yes. 

Q Okay. 

So you might pick up the phone and call him and ask him 
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to find out whether the Bureau had an investigation in a 
particular ipelTance? 

A Exactly. 

7 Q Do you re call if y ou ever discussed with 


n October or SeptembeY-^of 1992 ^his matter that 


Mr. Verind' 

Tiight Involve then-Governor Clinton? 

/A Conceivably/ I did. I have no specific 
recollection, but it is entirely possible. 

Q Okay, Mr. Keeney, you should have in frqnt of you a 
document, a multi-page document. The first pagje ijs marked 
Bates stamped No. 007128 A, and the last page should be Bates 



! 


stamped 007151. Just thumbing through it, they should be 

. \ / / 

\consecutively numbered, those pages. 

I would ask you to look at the very front page, and there 


is a handwritten report talking about^age 7128-A^ It is a 
photocqg^. It appears a Post It lias— been a tt a ched to a 
document with some handwriting on it. Do you recognize the 
handwriting on the Post It? 

A No, I do not. 

Q Okay. 

That page 7128-A, underneath the Post It there is on the 

top right-hand side the Department of JustiiVe Seal and then 

\ ' \ 

th e Post It Itself covers some language . ^ Do \you know what 

language is covered by the Post It? \ 

A You mean this? \ 
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Yes . 


t do you mean what language is covered by it? 

In other words, there is some\ords. 
MadlsonjSu aranty --Sayings and Loan\ 

■nderneath the Post It. 

Oh, that is "limited official use." 

Okay. \ \ 

\ 

Is that a document or a form document that the Department 




generally uses or an agency, or both? 


\ 


The Department uses it. I don't know! what agencies 


| 

use it. It is a nonclassif ied category, sensitive 

i 

information . 

Q 


/ 


Mr. Keeney, you now should have iiy front of you a 
mult\-page document, 007181 through and including 007191? 

I do. 


n 


And you are familiar with the form of this document; 
is that correct? 

A Yeah. 

Q Okay. 

And can you just describe for the record the form of the 
document? 


A 


w 


It is a communication from the Little Rock Office of 
bh e FBI to the Director. I guess, common ^parlance , it is 
called, I would say airtel, but I noticed here it is described 
as a teletype. 
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Q What you are talking about is the upper left-hand 
corner there^are various means o retransmitting? 

A / Yes, this was probably a teletype. 

/Q Do you kn ow what the difference Is between an airtel 
and a teletypre?^^ 

A / No, and I don't know why they i^e one\and not the 
other'; I have no idea. 

Q There is some handwriting at the top right-hand side 
of/ the first page, 007181. Do you recognize that handwriting? 

A It looks as if it might be Bob Mueller's; but I am 
not sure. I can't read it. 

Q Did you see this document in October/of / 1 9 9 2 ? 

A My guess is that I did, but I can' 

\ \ / / 

categorically. In the normal course, I would see something 

like this. My guess is that I did 

Do you recall having a dtscu ^n n with -Ro b Mueller 
about this document? 

A I don't, but in the normal course I would have had a 
discussion with Bob Mueller with respect to a document like 
this, yes. 

n Q If you flip through the pages of it, you will notice 

> \that there is certain portions underlined,\ specifically I 

i \ \ \ 

| Would refer you to page 007187, at the bottom* of that page, 
beginning with the line that starts: "It is the opinion of 

Little Rock." And also if you flip to page 007189, there is 
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some more underlining towards the center of the page, then on 
page 0 0 7 1 9 0 /^JrfT'the center ofthre^-page again there is some 
underlining. Would it be fair to say ^bhat the three areas in 

7 

the document underlined concern the Clintons? 

A Thermo does, the 89 does^the 87 does, yes. 



And your testimony, I believe , it would not have 
been/unusual for you to discuss this with Mr. Mueller, but you 
have no specific recollection? 

A I have no specific recollection. And I (might just 

| I 

add for your edification that the marking that is on there is 
| || 
the type that I make, so it could be mine. 



You are referring to the underlining/ itself ? 

Yes , yes . J j 

There is nothing distinctive about the underlining 
l£\that tells you that it is yours^and no other person's. 


A No. But, there isn't -- but I wouldn't be surprised 
if it were mine, that is what I am trying to convey. 

Q I appreciate that. 

Mr. Keeney, you now should have in front of you a 
, multi-page document, or it is a series of documents that are 


stapled together, and they should be consecutively numbered 


;ecut 


beginning with 007157 and proceeding through and including 


X. 


007180. 

A Yes, okay, I have it. 
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Q The first page 007157, appears to be a copy of a 
discrete document, and thereTs^Some handwriting on it. It is 
a U. S ..department of Justice Criminal Division form. Do you 
recognize the hand writing on that document? 

A Ltr" looks like Bob Muellers 

And does it appear that there axe sortie numbers there 
that^might be a date? 

A 10-9-92. 

Q Okay. 

And JCK is you? 

A Is me. 

Q Can you read the message on that front Page? 

A "Let's discuss after you have read /" j 

Now, if you flip through this collection of 
ts, there is a copy of the^OcJtober 7th urgent report, 
07159. The next page appears— to— be— a— e-over letter 
from the Resolution Trust Corporation dated September 1, 1992, 
to the Honorable Charles Banks, U.S. Attorney, Eastern 
District of Arkansas, that is 007160, and then behind that, 
pages 007161 through and including 007180, appears to be a 
single document, a Resolution Trust Corporation criminal 
referral form. Is that what you have? 

A Yes . 

Q Now, prior to October of 1992, had you seen forms 
similar to this? \ 
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Mr. Fishman . I am corry , when you say forms similar, you 
mean the urgent report form or the^referral form? 

Mr < Clark . I am referring to the referral form. 

/ The Witness. L-don-* t -know, but it is Almost inevitable 


that I wouircl have, yes, from time to^time even\though I didn't 
^uperv^se the Fraud Section. 

BY MR. CLARK: 

/ \ \ 

Q When you saw this one in October of \1992, did you 

/ \ i 

have an understanding of the function of this document? 

I I I 

A If I understand you correctly, it is a document 

1 ‘ i 

which refers to the United States Attorney, for prosecutor 

consideration, a certain set of facts in the banking area 

\ \ / / 

based on an investigation by, I guess, it is/the RTC . 

<2 Okay. 

\ / \ 

,You are familiar with the term^>prosecutive ^emo" ? 


Is there a prosecutive memo that is distinct from an 
investigative memo? 

A There is in my mind. The prosecutive memorandum is, 

nto my mind, a document that is prepared b^\a prosecutor 

1 \\ 

analyzing a factual situation and making a recommendation as 


to^whether or not to prosecute. 


\ 


Q What would, in your mind, an investigative memo be 
generally speaking? 
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A It is a memorandum or letter from an agency setting 
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RPTS MCCALLEY 
DCMN GALL AC HER- - '''" 

[ 11:20 

And it doe sn't nec essarily have be, but it is 
cc^ceivable^tiiat^an investigative memo could dome at a very 
early point in an investigation. 

Yes, if they're seeking the advice\of a\ United 



States Attorney with respect to whether or not if the facts 


are developed that he or she would prosecute, yes. 

Q With regard to the RTC criminal referral form, did 
you have an understanding in October of 1992 whether this was 

l / / 

supposed to be a description of a trial-ready case or whether 
it yas a more preliminary aspect? 

Well, any referral from an investigative agency I 
don\t b^nsider, except in a very r^re^sltuation, \it would be a 
trial-^te^dy document. 

Q Let me phrase it a little bit differently. Did you 
have an understanding in October 1992 that this document 
reflected an investigation that was nearly completed or it was 
a document concerning the very early stages or a suggestion 
that an investigation would be undertaken? 

Mr. Fishman. Do you mean this document in particular or 
g^enerically? 

Mr. Clark . Generically. 

The Witness . Well, a referral from an agency as far as 
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I'm concerned, particularly an agency like RTC , is a document 
for consideration by the United Stages Attorney as to whether 
or not to prosecute. If ~~ do I consider^it a final document, 
no. And it's concei vable tha t the United States Attorney 


might requesfan additional investigation to be done by the 
agency Itself or in conjunction with a gr^nd jury that the 


United States Attorney might conduct. 

/ / 

I / BY MR. CLARK: 

Q Okay. Were you aware in October of 1992 
Resolution Trust Corporation did not have the power to issue 


that the 


grand jury subpoenas? 

A Yeah, I was always aware of that. 



/ 


And were you aware that -- well, withdrawn. 

Do you know how, generically speaking^ the criminal 
ref^rra^ forms came about? 

>Came about? 

Yes. 

No, I don’t. 


The process of their creation? 

No. 

So in October of 1992, you did rbat have an 
Understanding that a working group that included the Attorney 
General and various agency heads had creat ed the referral 
form? 

Mr. Fishman. I’m sorry, just make sure, ard you 
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suggesting through your question there was a working group 
that the Attorney General himsel f ''participated , if that is the 
quest ion'. 

'Mr. Clark. 

question means in terms of who was where. 

/Mr. Clark. I will withdraw it. 

BY MR. CLARK: 

Mr. Keeney, were you aware in October of 1992 that 
back in 1985 and 1986 the Attorney General and the I heads of -- 
or representatives of various agencies had met and I created the 

criminal referral form for agencies to use? 

\ \ / / 

A I may have been. I don't recall. /At some point you 


\ 


starred my recollection that there had been some participation 


/ 


by the Department in creating a fo 
I knew\ar that time or not. 


t kr 


ut I don't know whether 


Q Okay. And you don't know, or do you -- withdrawn. 
Were you aware in October of 1992 that according to the 
agreement worked out amongst this working group these 
documents were intended to be sent in at a very early time to 
- the U.S. Attorney and to an investigative -agency like the FBI 
to determine whether a matter might be investigated, as 

opp osed to being prosecuted? ^ J s 

A I'm aware that at some point in the white collar 
crime area, particularly when dealing with Inspectors General, 
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there was a -- an e ncourageme nt of getting the reaction of the 
FBI if the^were the investigati ve^ag^ricy and of the 
prosector and the Assistant United States Attorney whether or 
not/it would be worthwhile tp^jsursue this particular matter. 

ou now have another document in fro\t of you. 


q x you 



multiple document, which we will mark as \John Keeney 3, JCK 
3. And this is some pages that were photocopied from the 
Federal Banking Law Reporter, which is a commercial 
clearinghouse publication. And it should be pages 6381 
through 6390 inclusive. 

I \ Mr. Fishman. I am sorry, I don't think you misspoke. 
Mr. Clark . The pages should be at the top. 

Mr. Fishman . Oh, okay, 
c. Keeney. The top. 

Fishman . Sorry, we were ^pe-klng at the^lgottom. 
tlark . Sure . 

BY MR. CLARK: 

Q If you turn to the pages 6384 and what I do is I 
direct your attention to the lower right-hand side of that 
page, the last full paragraph that begins the working group. 

1 A Okay. ^ 

Q And the definition of working group, just so that 
you are aware of it, is on page 6381 in th e very first 
paragraph, which I will just read, quote, "The working group 
is composed of senior officials of the U.S. Department of 
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Justice, Federal divi sion , the Federal Bureau of 
Investigatif 


the Board of Goverm>cs of the Federal Reserve 
system-Xthe Office Of the Comptroller of\the Currency, the 

Federal Deposit Tns urance Co rporation, and the Federal Home 

/ ^ " 

Loan Bank Jkfard.' 

Fishman . I'm sorry — okay, fir^st paragraph. 

/ Mr . Clark. Yes. 

BY MR. CLARK: 

Q Now on page 6384 of that paragraph that |l have 
referred you to, in the right-hand column, it slay si, quote, 
"The working group considered whether to identify an 

l / / 

evidentiary standard for when criminal referrals are to be 


dence/" 


made such as when," quote, "substantial evidence/" close 
quote, of crime has been discovered but determined not to do 
so." 

Ot^en the preparers of criminal— re-fen. als are not in a 
position to make such determinations, particularly when the 
suspected crime requires evidence of, quote, "willfulness," 
close quote, or an, quote, "intent to defraud," close quote. 
These are decisions to be made by Justice Department 
- representatives who prefer to be advised o>f the potential 
crime early when it is first suspected by the supervisory 
age ncies which is a defined term. So tha t Justice may develop 
the facts toward evaluation of a criminal prosecution. 


Accordingly, paragraph five of the working group's 




u 


3243 


agreements provijes^^L-hat^re fgrra^ls^of suspected criminal 
violations ^stfall be made at an early^gtage when the 
supervisory agencies first obtain evidence to support a belle 
that a crime has been- or- may -baye been committed. 

My qujestion is, did you have an understanding that that 
pas th^ standard that applied to criminal Referrals such as - 

I’m aware of the existence of this and I did not 

x \ \ 

participate in any preparation of it. I’d also note that the 

referrals you are talking about, there's no indication that 


I 

the 


that the RTC went directly to the fraud section. 




Q My question is in October of 1992, were you aware 

that the standard that governed these referrals generally was 

\ \ / / 

get the information to us sooner rather than/latex? 

A I think so, yeah. 

O So that meant that there ^jc-otild be situations when a 
referral^/initiated an investigation which mignt take some 
time . 

A Well, I would put it a little bit differently. The 
purpose of the document was to have the investigative agency 
in touch with the prosecutor at an early stage so that you 
could have effective utilization of resources and that the 
agency would not put a lot of resources into a matter in 

V I \ 

wfti. ch — which the Department was prepared ^at an early stage 
to say would not be prosecuted. That’s the whole purpose of 
this. 
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Q Well, you say the whole purpose. 

A Wei 


V7 the purpose, let fne^take the whole out of 
that. i£ was -- it was a question of utilization because we 
had tne IGs coming on, becomi ng very active^ during this period 


/ 


gram and\a notification 


and this^wajs^a white collar crime pr 

progranv that tried to make the most effective utilization of 
their resources and the resources of other investigative 
agencies. \ 

Q So in other words, these regulatory agencies were 
performing a useful service by undertaking some -- some 
investigation on their own and presenting facts/ sq that the 
investigating agencies could make a determination /without 
having to do that investigation themselves 
\ \A Yes. 

Q' And you were aware that th 
investigating agency such as the Bureau^ — th o F e d eral Bureau of 
Investigation, took facts that were stated in referrals and 
opened up investigations. 

A Yes . 

Q Now, this particular document, which appears to have 

been sent to you in October of 1992, do y^u have a specific 
recollection of receiving the document back^then? 

A No, I don't. 



were occasions when an 


Q Okay. If you turn — 

A The likelihood is that I did receive it 
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Q If you tur n to page 007165. There is some marking 
on the typed^page in various places"— For example, in the 
right-h^rid margin, a couple of times there is what appear to 


be two separate notat ions orj igures. Do ycru know what those 


A X Well, this looks as if it’s mine 
yQ You mean your handwriting? 

My handwriting. "SL" would be statute of 
limitations, on the top there. Same question down here in the 
| next to the last paragraph. It has the statute of limitations 

I 1 I 

ruling. 

\ \ / / 

Q And on this page, again, there are certa/in areas 

\ \ / / . 

that are underlined and then in one instance .there is -- or 

tances there are some matters circlec!. 

it be consistent with your:-"^ract Ice fot^you to have 


A Yes . 

Q Markings as well? 

A It would. 

Q Now, with regard to the statute of limitation 


p-question, do you know whether you investigated that further at 



I 

I the time? 


I don’t know but -- I don’t know.. 


Q Okay. 

A Whether I investigated or the Department, I don’t 
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I did not, no. 


ing -- rwn. Why don't you 


know. 

Q 

/Q 


just, so we^are on the same wavelengt .aih what a statute 

of limitation is. 

A Well, it's a statutory period of repose\ where crimes 

\ \ 

committed after a certain period in the past are root allowed 



to* be prosecuted. 


I 


And is there generally one Federal statute of 


\ limitation, in other words, one single period of time that 


covers most Federal crimes? 



/ 


There is. 

And how long is that period? 

It's five years. 

So then, for instance, at the next to last paragraph 


\ 


on page 007165 where you have May of 1985 circled, or someone 
has circled it, and you have or someone has marked in the 
right-hand "SL" question mark, that would be because at a 
first glance there would be a problem in October of 1992 with 
^something that had been possibly committecT^back in May of 
1985? \ 

^ A Yes . But the reason for the question mark; is that 


\ 


your question? 

Q No, I 


I just -- I just wanted to gets your 
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agreement that that would be 
A 


rred by the regular normal 



That-" would normal 
statute^of limitations, yes. 

/ Q Okay. But are there certain Federal crimes that 

have lengthier statutes of limitatior^ 

Yeah. There's a banking statutX which\ extends the 

, . \ 

statute of limitations and I'm not exactly an expert in that 

but/-- \ 

Q Sure. 

A It can go up to 10 years on a questiori -- if that is 
my handwriting and I think it is. I was raising the question 

that I had in my own mind as to whether or not the then new 

\ / / 

Statute was applicable and it was still viable for 




prosecution . 

V Q\ Okay. If you turn to thev^ry 


next pag^007166, you 

will nb>te> that on this page, towa rds tlw — — — 1ft— the- second 
paragraph from the bottom, a bulleted paragraph, someone has 
made a mark in the left-hand margin, appears to be like an 
asterisk. Would you agree? 

A Looks like an asterisk. 

Q And then 

A Or an attempt at an asterisk. 

Q And then someone has underlined the\words "$3,000 to 

the Bill Clinton campaign" and then the next word which is not 
underlined is "fund." Would this have been consistent -- 
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would it have been consistent with your practice to have made 
a marking su£ 


t-hand column and to have 



as appears in the 
underlined those words? 

/A Normally, I don't us e the asterisk 
Q Dp^jrou^have a recolleabiorr^OLf discussing this with 
Mueller or with anyone else? 

No. But I probably did. The Assiktant\ Attorney 
General says read it and discuss it with me, l\ rea^l it. That 
seems to be my -- it's the 3,000 to the Bill Clinton campaign 

I l 

fund, that’s the type of thing that I would do. I would 

| ; j 

underline it as a possible violation of the election campaign 

/ / 

I 

Q Now, the document is -- the referral itself is 14 — 
excuse me, it is approximately 20 pages loprg. And the 
reference to the Bill Clinton campai^jK'fund is no^ the only 
incidentythat is reported in that r e ferral as a ' po tential 
criminal violation; is that your understanding? 

A Give me that again, will you please? 

Q Okay. Well, the document is approximately 20 pages 

long and the section that describes potential or suspected 
-jviolations goes from page 5 through page 1^; correct? It is 
^ery lengthy. Can we agree on that? 

A Yeah, we'll agree on that. 




Q And, in fact, this document does not identify 
Mr. Clinton as a person suspected of criminal activity, and 
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you can look at page -- pages 007162 through 7164, if you want 
to check. 

A / Without having gone back throihgh it, my general 
understanding is th at it doesn 't identify the Clintons as 
targets . 

Q / Sure. If you go to page 007177Xfor a\ second, now 
/towards the center of the page, again, there\is ascertain 
portion of this typed page that has been underlined, 
specifically, quote, "those who allegedly stood\ to gain the 
most benefit from these numerous and questionable interaccount 

I ! I 

transactions," and then it goes on and the next part that is 

\ 

underlined is, quote, "Bill and Hillary Rodham Cl ih ton, ’’ close 
So it would be fair to say that if yoji didn’t 



ermine this, Mr. Mueller may have underlined this and it is 
possibly something that you discuss^d^ith^ him ba^k in October 
of 1992 ^ 

A Oh, very possible. 

Q Okay. And so just to be clear, there are large 
sections of this document that don't contain similar markings, 
similar underlining. 

A That's right. ^ 

Q Okay. Do you recall whether in October of 1992 you 

wer e Informed th at the Justice would press this investigation 
at an accelerated pace? \ 

A I don’t think so. The — well, my understanding is 
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that there was a meeting which I may or may not have attended 
with -- with^tve^ Lairx^y Potts and Bob Mueller. 

As a result of it, the Bureau was askedXthe Bureau of Little 
Rock/was asked to m ake an eva luation of the ^allegations . So 
if / th 


/ 


that’s w>at you mean by an acceleration, the answer is yes. 


accelerating getting sufficient facts to make a 'determination 
as t</ whether or not immediate action was indicated. 


r 


You were not asked personally to take ai^y steps to 


any 

ad. 


advance this investigation at an accelerated speed), were you? 

A I have no recollection and there’s noj indication 

that I was. But I would have been part of the proces. . The 
\ \ / 
acceleration was, I understand, the determination/-- a 

\ \ / , 

determination of the additional facts by the /FBI /in Little 


Rock .\ 

\Q \ Mr. Keeney, you now should 



in front of you a 


document that is Bates stamped A 0 0 0 1 4 5 - t 
A I do. 

Q And it is a multipage document. I believe it is 
consecutively numbered through and including A 000168. 

Mr. Fishman . Our copy is cut off but it looks like it 
BY MR. CLARK: 

Q 

; 

j log . 


n 


w 


\ 


Okay. Do you recognize these pages? 

Well, they look like the — my secretary’s telephone 


\ 


Mr. Fishman . Telephone log? 
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Mr. Clark . Does this appear to be a calendar. 


The Witness . Wait a minuteT^no, no, I'm sorry, it is a 
calendai>^-^it ' s -- yeah. It appears^o^be a copy of my 
calendar. 


Mr 


. C lar-kT^ Okay 



Mr Fishman . I think we should just x put on the record 

that the calendar pages and telephone logs^'df Mr., Keeney's 

/ \ \ 

that were produced to the committee at the committee's request 

/ \ 1 

dealt with a variety of contacts between Mr. Keeney and a 

/ I 

number of people who were entities identified by the 

! * I 

committee, t. u 3 FBI, officials of the FBI, Mr. Hubbell and so 

\ I 

forth, and just so we are clear that they don't necessarily 

elate to the subject matter of the committee/s 

\ \ / / 

investigation. In specific as it relates to Madison Guaranty 


■v 


an 



Clark . 


I understand that . 


n 


Mr. Fishman ♦ • I just want that to reflect that so if 
people are looking at the documents and the transcript it is 
correct . 

BY MR. CLARK: 

Q Mr. Keeney, in a piece of correspondence we received 

\ \ 

from the department they represented that these were, in fact, 

\ \ \ 

redacted, handwritten calendar pages, various ones over the 


years 1992 and 1993 for yourself. We have not gotten a copy 

\ 

of the page for October 8th of 1992 and that was the day on 
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which Bob Mueller and Ira Raphaelson met with officials from 



the FBI/ so what I would ask is irf^you would double check your 
ca lendar^to^see whether you had that meeting listed. 

Mr. Fishman . Okay. 

Mr. Cla 


Why don’t we take 'about f ive minutes . 


The Witness . All right. 
[Brief Recess.] 

BY MR. CLARK: 



You should have now, Mr. Keeney, a mcllti'page 

document or a couple of documents. The first page is Bates 

i F I I 

stamped 000500 and the pages are consecutively numbered 

\ \ I 

through 000505. Is that what you have? 


I do. 




Okay. And the very front page, this appears to be a 
sin^ul^r document, a U.S. Department^>r Justice criminal 
divislbn^blank piece of paper t h a t^^o me ho d y has w ritten on 
and, again, whose handwriting do you think this is? 

A Well, on the top, Jerry MacDowell, FYI . That’s 
mine, and down at the bottom, I don’t see us as involved at 
this point; Bureau's position is reasonable. That's mine. 


The JCK FYI and the initials are Bob MuelLer's. 


3 And that date appears to be 10/23 

A It does. 

Q And if you go to page 00502, this appears to be a 

memo written to Bob from Larry dated 10-19-92. Is that a fair 
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Okay, do you know who Larry is 

\ 

I assume it's Larry Potts, the Assistant Director of 


Okay, and the memo, the form or\t *mo indicates 

iminal 



it i s / from the Federal Bureau of Investigation, 
Investigative Division. 

A Yes . 

Q In 1992, October, was Mr. Potts in the Criminal 


Investigative Division? 

\ \ 

\ ' 




/ 


P 




A Yes. / / 

Q And Bob, you are not sure but based/ on the front 
pa.geV that is probably a reference to Bob Mueller? 

A\ Yes . 

Now, attached behind that, page — Is — a — bhr^ee-page 
document, 000503 through 505. You are familiar with this form 
document? 

A Yes . 

Q Can you just identify the form? 

A Well, it is a communication frora^the Bureau field 
office in Little Rock again to the national of f ice . 

Q And that you can tell because it says what? 


A It says, from FBI, Little Rock, to Director FBI. 

\ 

Q In 1992, who was the director, just very briefly? 
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Ngv'T'df you turn to pa ge~ 0.00504 , it states in the 
first paragraph, and I am going about the fifth line from the 

X 

bottom -- okay / withdrawn. 


First 


all, from looking at page 00050d, the — and 


504, beginning at the last line of 503, t!us teletype refers 

/ / \ 

/ to the criminal referral from the Resolution\Trus\t 

Corporation; is that correct? 

A Yeah. \ j 

Q Okay. Now, on page 000504, the middle of the first 
paragraph, quote, "AUSA," close quote, you understand that 
refers to Charles Banks. / 

Yes . 

Is that fair? 

\ Yes . 

q\ S Okay. Quote, "U.S.A. f eeis— that— the^±±nri ted data 
furnished may indicate criminal activity on the part of 
captioned subjects, James and Susan McDougal and Lisa 
Anspaugh, A-N-S-P-A-U-G-H . However, U.S.A. is holding 
provision of a prosecutive opinion regarding these subjects in 
abeyance. "\ 

"As discussed in previous communicatioris , James McDougal 
was previ ously indicted for fraud related to the failure of 
Madison Guaranty Savings and Loan and acquitted by jury. He 
currently has no assets to pursue, is drawing disability 
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income, and is believed to reside in a trailer owned by a 
friend. While--tfieava liable factrs^indicate elements of one or 



I 


more Federal violations may exist, U.S.'A. is considering the 
likelihood of proving such violations andbtie manpower 
o^ortunrty^cdst to other priority^dnvestigat\ons of pursuing 
the McDougals a second time. 

/"Accordingly, Little Rock remains in a \ionii\vestigative 
posture regarding this matter and will not conduct any 

/ \ \ 

investigation without the concurrence of U.S.A.; and a positive 

/ 1 i 

prosecutive opinion," close quote. 

Now, that is — that is some of the language that you 


I 




were commenting on in your note to both Bob Mueller and Jerry 


\ 


\ 

MacDowell . 

^ I think it’s MacDowell, my comments to/ MacDowell , I 


Okay. Meaning I don’t spp u * i nvnl w o rt? — 

Right . 

At this point? 

Yeah . 

Okay. But the language that I read, that was part 



_of the report that you were commenting on,_that you agreed 
with . 

I r 

x A I agreed, that's it, yes. 

Q You are familiar with the term "prosecutive 

discretion"? \ 
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A Uh-huh. 

Q Mr^^Kfeeney, can you explain what you understand that 

term to^mean? 

/ 

/A Prosecutive discretion is the exexcise of a judgment 

r whether to proceed ^rjlminally X and it 



particularly refers to situations where there is^ a prima facie 
case and there would be sufficient force for a grand jury to 

return an indictment and the prosecutor has the discretion to 

/ \ \ 

seek an indictment or not seek an indictment. 

Q And so that would entail an analysis of certain 

1 I I 

facts that might cause a person -- a putative defendant to be 

\ l / 

perceived sympathetically by a jury; would that be a fact? 

A That would be a fact, yes. 

,Q Okay. So some of the facts stated in this teletype 
from, Little Rock FBI office about J4r^M^Dougal ’ s .current 
circumstances in October 1992 , they might be that a 

prosecutor would consider in deciding whether, regardless of 
probable cause, whether to actually go ahead and pursue a 
case? 

A They would be, yes. 

Q And you didn't think that that was a — an improper 

n \\ 

judgment based on what you saw in this teletype? 



I did not. 


\ \ 

> \ 


Q But just to be clear finally, there can be cases 
where on the facts there would be sufficient evidence to 
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convict a person but the prosecutor could decide to exercise 
discretion becaus^e^4--£ao^--t^ ’ t go to the determination 

of probabj^cause or guilt or innocence? 

Could be. 

Q I wouJjd---lTfce to now — shift and focus your attention 

r the period in the beginning of 199 3\x Did t^ere come a time 
rly/£n 1993 when you had some involvement^ with\ this matter 
aga^h? 

A Yes . 

Q Do you remember the circumstances of your first 

I ) j 

involvement early in 1993? 

i I I 

A I think it related to a communication from AUSA 

\ / 

Banks in which he was recusing himself, and I /think his 

/ / 

office — he was recusing himself from participation in any 
decision in the Madison Guaranty matter. 

Okay. And do you remembjer'what your rote or what 
part yoV^ played in the matter at that point? 

A Well, there was a memorandum prepared for my 
signature which was sent to the -- for my initials which was 
sent to the Deputy Attorney General’s office. I didn't sign 
it. But I think I was aware of the fact it was being sent, 
i Q Okay. Would it be normal for other people to send 


ut memos under your name without your approval? 


put 


i \ 

- Y ^s dn t-hAt *ll_rhe time j sign out -- for 


instance, the deputies sign out frequently memorandum from 
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I 


Mrs. Harris, who is the Assistant Attorney General. But in 
this case, I^tfrink I was actualTy^ln formed of what was being 
done . 

And do you recall who informed you of that? 

L^rrry Gerson. 

Can you just identify him, plea'se? 

He was an acting Deputy Assistant Attorney General 
at jfhe time. And he supervised the fraud section. 

Q So then he would have been in the same position in 
thje Department's hierarchy as you were? 

A Yes . 

When we were speaking earlier. 

Yes. J j 

\o Now, at this time, you were the Acting, Attorney 
GenkraX for the entire? 

> Assistant Attorney General 

Mr. Fishman. Just so we are for the time clear, we are 
talking about? 

Mr. Clark . February of 1993. 

The Witness . Yeah. 

Mr. Fishman . It is actually March I ,_think but yes. 

Mr. Clark. February and March, that period. 

Mr. Fishman. Right. 


I 



BY MR. CLARK: 

Q You were the Acting Assistant Attorney\General for 
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the criminal division. 

A I^wasT 

Q y Do you recall whether you had x any discussions with 


Jerry MacDowell priori- 


memo regarding a 


UvS.A. Banka’''" recusal request? 

A/ Recusal? I don't recall any, bat it Ciould -- the 
like^hood is that they did. I don't recall\any.\ 

Q Okay. Approximately how long has Mry MacDowell been 
ir V the Department? 

I 


I 


A I think he's been there since '66 or '671. 

Q Ha\ a the two of you worked in the same section of 

the Department at any time? 

A Yeah, we overlapped a little bit ir/ the organized 
crj.m4 section in the ' 60's. ./ / 

■ Q X ' v Was there any time when th^lfwo of you\^ere working 
at theX^tme time in the public integrity seLtron.'^ 

A Well, I never worked in the public integrity 
section . 


Q Okay. Was there a time period when he was the 
Assistant Attorney General with responsibility for the public 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


3260 


Mr. Fishman ♦ MacDowell was never the Assistant. 


The Witness . MacDowell was^the chief of the public 
integr^ry section. 

Mr. Clark . Okay. 

R. CLARK: 




And what period of time was that, approximately? 
Roughly '79 to about three years ^go . 

Q Okay. And was that during a period when you had -- 
A Maybe a little bit more. 

» 1 

Q All or part of that period you had oversight over 
the public integrity section as your position as Deputy 
Assistant Attorney General? 

Yes. 

Is it fair to say that the two 




you worked fairly 


Yes . 


-- during that period of time? 

Yes . 

Do you remember when he got shifted from public 


integrity to fraud? 

A No , I can’t put the years on itr^ut it was during 
Bob Mueller's tenure, ’92 or '92. I can't pinpoint. 

^ Q Now , in Februa ry and March of 1993, there was a 

period of time when there was no Deputy Attorney General; is 
that correct? \ 
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A Uh-huh. 

Q I Stewart Gerson^s the Acting Attorney 

General for a period of time? 

/A [Nodding.] 

Q ^Apd^then Attorney Genera 

approximately when? 

a In late March or early April. 

Okay. 

She obviously was there on April 19th when the 
■ or prior, immediately prior to that. Sbmewhere on 
or about April 1st. 

And you are familiar with Webster Hubbell. 

I am . 7 I 

And when did you meet Mr. Hubbell for the first 

s 

Early in the Clinton " j,st > nn_ Rirght after he 

came on board, I guess as a special assistant or whatever he 
came on board as . 

Q Now -- 

A It would be January or February of ’93. 

Q For a period of time, he was not^the Associate 

Attorney General; is that correct? 

A That’s correct. 


n 


Q He had some other title. 

A He had some other title. I don't remember 
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whether -- what it was, whether it was consultant, special 


assistant^or^trat it was, but he>did not have the title of 
Associate Attorney General. 

X , „ 

Attorney General, was he involved with the criminal division? 
A / To some extent. 


During that period before he became Associate 

criminal 


Would it have been on matters of general policy or 

particular -- particular matters being handled by the criminal 

. ' . • \ \ 

Visit 


di, 


sion or both? 


Both . 


Q For example, there was a period of time when you 

\ ! I 

were communicating with him regarding David Durenberger; is 

\ \ ' 1 

\pha\t correct? 


/ 


\A That's correct. 

Q\ And that was in relation to^-aln investigation, a 
crimiita ^investigation, of then S enator nnr pnbprge^r . I don't 
know if he had resigned at that point. 

A No, he had not. 

Q He had not. Okay. 

A He was still a Senator at that time. 
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A I -- I don't know. Stewart Gerson was also involved 
and I guess he^rmight Hubbell irf"'cui it. 

Q /-Okay. Was Mr. Hubbell voicin^sopinions as to 
whether certain de cisions sho uld be made in\that matter? 

A I^-don’t recall his -- 
Mr/ Fishman . If I -- wait, wait. 

Mr. Clark. I am not asking for the s s. 




Mr. Fishman . That is fine. I just want\to be clear. 

Mr. Clark. Yeah. 

The Witness . I don't recall his -- Hubbell is kind of a 

I j 

laid back guy. He doesn’t say much. So I don't recall his 

\ \ / / 

expressing any particular opinions with respect to Durenberger 

\ \ 

pr not. 



"a fairly plose basis in 


BY MR. CLARK: 

Q\ Were you working with him 

those "ea^ly months or — 

A Well, I’ would work with him on particular matters 

and Durenberger ' s one of them. But usually they were matters 

in which Stu Gerson was also involved and Gerson brought — 

brought him in. He was an advisor to Gerson. 

_ Q Okay. Did it occur to you at any point in that 

period that Mr. Hubbell should not really be^ involved in 

\ \ \\ 

an ything concerning any Investiga tion of Madfson Guaranty? 

A I'm sure it did. I mean, that's — that's part of 

my responsibility, is to make certain that people should be 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


3264 


recused , that the need to do so is brought to their 



Mr. Fishman. I am sorry we only have one of them 


BY MR. CLARK: 

q And the first document I will describe. It is 


_ actually two documents stapled together. ^ 

The first page, 0006676, is a memorandum to Douglas 
Rrazier from John Keeney dated March 19thJl<W3. And pages 
6676 through and including 6682 are a mer^randum from Mark 
MacDougal 1 , M-A-C-D-O-U-G-A-L-L, to Gerald MacDowell . 
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The second document is titled "Correspondent Tracking 



System, Department of Justice-Criminal Division. 

Mr/'Keeney, turning first to the document that starts 
with/006676, Doug F razier, a re you familia£\with him? 

A Y> 

Q / Approximately how long has Mr.^razie^ worked for 
the p^partment of Justice? Or had he? 

A He's an Assistant United States Attorney. He's been 

brought in from time to time for projects in the Department 

/ | 

and he was in the Deputy's office at this particular time. 

! I I 

Q Okay. And his title according to this document is 

Associate Deputy Attorney General? j 

He was probably Acting Associate Attorney General at 

And you stated a little^bit.^earlier thWt you didn't 
sign £i*is> document and this page inrlirat e c next te r your name 
SJCK by LAU. And that indicates signed in your name by 
Lawrence Urgenson? 

A Urgenson, yes. 

Q Urgenson, okay. 
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Noa^doyou recall whether you discussed the text of 


this memorandum with Mr. Urgenson before he sent this on to 

Mr. Crazier? \ 

A I don't recall discussing the text as sich, but I do 

ha/ve a hazy recollection of discussing with Urgenson and told 

I ! 

him and sent it out. 

Q Now, in the text of this memorandum — the rubject, 
by\ the way, for the record: Recusal by the U.S. Attorney’s 


Office for the Eastern District of Arkansas on a 


/Resolution 


Tfcusfc Corporation referral. 

Vlh the text it states: "We have,xe<iewed the^material in 

the package and have concluded that rhnr~ is nj -identifiable 
basis for recusal by the United States Attorney. Further, we 
would not question a decision by the United States Attorney to 
decline further substantive action on the referral. A copy of 
the Fraud Section's memorandum summarizing our views is 
_ attached for your use and should you decide it is appropriate 
for forwarding to the United States Attorneys Office in 


Littl 


e Rock." 


Do you recall if it was your decision that^thls matter 
should be, this memo should be forwarded, if appropriate, tc 
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Little Rock? 

A I don^tr"lcnow ^etheirH-^was my decision or whether 
it was Ujrgenson’s, but it is the type's^ thing we would 
normally do. 

/ Q t he r e "were other instances involving 


requests/for the Department’s analysis 


f act^\ where 

memoranda were sent out to U.S. Attorney's Qffices? 

/ \ \ 

A I don't recall in that time period ,\but\ I mean that 

is/ done, if there is -- we frequently make our analysis 

/ \ 

available to the United States Attorney's Offices. 

Do you have any recollection whether you actually 
read the memorandum that is attached? 

/ ‘ 

I do not. The best recollection would , be that I did 
nqt yead it at the time. 

On the memorandum in your nape^ 006676,, at the top 

V 

left-^an^ side there are some fig ures which appear to be a set 
of initials, then underneath that it has typed 3/2/93, and yet 
the document is stamped with what appears to be March 19, 

1993. Do you know why there is an apparent gap there of 17 
days? 

A I do not. 

Q Is Mr. Urgenson still with the Department? 

\ A No . 

^ . J \ 

Q When did he leave, approximately? 

A I think he left in late 1992. No, wait a minute, 

\ 


V\ 
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that is not right. He left a t or about this time. 

If I djjdrf't see this documerit^witb a name on it, this 
date, 1/vould say he left prior to the\d of the last 
administration, but_JX_ls__sorr^^ during\hat general time 
period . 

Mr/ Fishman. If you want to know wffa^ the\exact date is, 
I am/sure we can get it for you. 

wa/later than Mr. Keeney recalls, but if you ^re ^interested 

in/ the information — 

Mr. Clark ♦ We will talk about it later. 

BY MR. CLARK: 

q Mr. Keeney, in situations where ther£ i $ a review by 
if. Justice of a matter pending before a United States 
Attorney, would you agree that there are two possible methods 

of 

independent review from the beginh«^n^-Tramber-two, a 
review intended to support a position taken by a U.S. 

Attorney? 

Mr. Fishman. If I can interpose sort of 
Mr. Clark ♦ Are you objecting to the form? 

Mr. Fishman. I don't want to objectrto the form. I was 
going to ask if you could clarify what you mean, because I 
don't understand it. 

The witness . I don’t understand it, eith^ 

Mr. Clark . Fine. 
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BY MR. CLARK: 

Q WouliL-y^u^agree tTiatT^ci^ni^tter could be presented to 
the Department -- please take a look afc\this — and the 

Department could review the matter withoutNknowing the 

/ 

portion or ^ptnlon of the persorT"asj$lng for ^ie review? 

Fishman . What sort of -- from > V*hat so^t of matter 
/are ydu discussing? 

Mr. Clark. All right, I will be specific 
BY MR. CLARK: 

Q If you look at page 6678, on the bottom, 
paragraph : In preparing this memorandum the fo 

documents were reviewed: One, the referral; tw 

datVd September 1, 1992 from Richard Iorio, wpich/ was the 
transmittal letter; three, a letter dated O^tobejf 16, 1992 
fro\ c\arles Banks to Don Pettus; and^Jfmir, a lbtter dated 
January 2^, 1993 from Charles Banl fs to Donna He_nneman. Now, 
it was not necessary to present to Mark MacDougall, the person 
who prepared this review, Mr. Banks' two pieces of 
correspondence in order for him to review the criminal 
referral; is that correct? 

A Not necessary, but I think quite appropriate. The 
reviewer has all the available information\ 

Q Well, what information do you thi}n&was in 


Mr. Banks' letters that was not in the criminal referral? 
A Well, one, his view or his comment that he had 
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previously unsuccessfully prosecuted McDougal, the present 



lack of af f lueac^on the part^df-J4cDougal , all of which go, as 
we disclosed previously, to -- go into^the mix of determining 
whether it is a prosecutable matter or should be prosecuted. 

Q Sg^ttfis goes back to our^4iscussio\ earlier about 
rosecupdrial discretion? 

Uh-huh. 

Q Is that correct? So that Mr. -- 

A But my basic point is you are giving\a lawyer 

something to review, you give him everything you have. You 
dcin't hold things back from someone you are asking to review. 

Q Well, isn't it possible that certain/ information 
nidht be tainted or might be prejudiced by r^asoi^s that have 
nothing to do with the merits? 

It Is possible, but, you kngw^ you gi^le a lawyer 
something to do, you give him alll t he information^ he makes a 
determination, based upon all of the available information. 

Q Is the fact that a person has been acquitted of a 
crime a preclusion on prosecution from further crimes? 

A No, it isn't, but in this context, I think you have 
to take this in context. My understanding of Banks' position 
is that he has difficulty convicting this particular 
Individual in Little Rock, that was my understanding of his 


basis for throwing that in. 

Q Do you have any recollection of voici kg the opinion 
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that this memorandum prepared by Mark MacDougall should 
support Mr. 

J.tion? 
quted. 

se I am not 


position? 

Mr . Fishman . I am sorry# which 
Clark . That the case not b < 
The Wi 


?ure I understand the question, 
ftr. Clark ♦ Certainly. 

BY MR. CLARK: 

Q Do you have any recollection 



id of 


February# March 1993# of voicing an opinion to anytne inside 
the Department that this memorandum should support Mr. Banks’ 
position that the case should not be prosecute^? 

A No. It would be entirely inappropriate^ for me to 
$st to a lawyer how he should make an analysis. 

Getting back# the fact that McDougkl might not 
presently* have any funds# that fact in *nd nf itself does not 
preclude prosecution by the Department? 

A Does not preclude, that is right. 

Q Certainly if an individual had squandered the 
substantial proceeds of a financial crime# that would not be a 
^reason not to prosecute that person in and^of itself? 

A No, but it is a matter you would\Cake into 
Consideration because there is a 



question^ icivil recovery 


and fines that might be assessed, so it is a matter you would 
take into consideration and give some weight. 
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Q But it is true, is it not, that a criminal 
prosecution shpurtd"not be advanced for the primary purpose of 
affecting^a civil recovery; is that collect? 

That is correct. 

Q An<j^c£rtainly there were->tnstances ,\particularly in 

he fina/r6ial institution fraud area wher^ people were 
prosecuted despite the fact that they had sqpand^ped the 
1 proceeds of their crimes? 

A I am sure that is true, yes. 

Q Are you familiar with Don Dixon? 

A I am generally familiar with Dixon, tftat| is all. 

^coUldn’t tell you the details of the prosecutic 
prosecutions, there may have been more than opfe. 

\Q Okay. 

A'dain, then, these are matters th^tr^go to discretion, not 
to thV is^ue whether there is a pfima facie case ba sed on the 
facts, divorced from the person's circumstances? 

A They are matters you could take or maybe should take 
into consideration in making the prosecutive judgment after 
you have concluded that there is a prima facie case. 

Q Did any person at anytime in 1993 inform you that 
Mr. Mark MacDougall's memo was in error, c:(.\her as to certain 
facts or as to certain law? 


A I have no recollection of that 7 
Q Mr. Keeney, I am sure you are f amiliaA with the 
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principles of Federal prosecution? 

A I arr^ 

q /fs it fair to say that one of\them is in the 
instance where a matter is declined that consideration should— 
be /given to wbe-CTTer other prosecuting authorities might handle 
he matter? 

Uh-huh. 



I am sorry, you have to be verbal. 

The answer is yes. 

Okay. I j 

1 

Your memo or the memo in your name that you didn't sign, 
006676, while it says that the Department of Ji^sti/ce wouldn't 
Question a decision by the U.S. Attorney to decline further 
substantive action, it doesn't say anything /about possibly 
referring the matter to Arkansas State ^d^orities^, does it? 

, It does not. ~ 

Q Was there any discussion of whether that should be 
included in your memo, the memo under your name? 

A I don't have any recollection that it was discussed. 

Q If you were aware that Mr. Mark MacDougall 
specifically said in his memo that some of the conduct 
described might violate State law and yet the memo in your 
name made no mention of the possible referrals to State 


authorities, would that concern you? 

A No, because in the underlying memorandum he makes 
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reference to the fact that there should be a referral. If 
that was sent^etfET and I think^the^memorandum says, if 
appropriate, send it to the United StatH^ Attorney, when he 
reviews that, that should be a determination that he would 
maKe as to^whe^fher or not it shoultt^e referred to local 
authorities . 

tfr. Sharman. Just for the record, whixe th^re is a 
pause, the MacDougall who is the author of thO memorandum is 
M-a-c-D-o-u-g-a-1-1 . 

Mr. Fishman. The point Mr. Sharman is trying to make is 
is no relation to the McDougals. 

Mr. Sharman . That is a conclusion. 

Mr. Fishman. I think Mr. MacDougall, w h6 is! no longer 
employed by the Department, nevertheless would have 
appreciated your having pointed that ojurfor the^record. 

Sharman. M-c-D-o-u-a-a- 1 . Mr. McPoi mal of Arkansas. 


BY MR. CLARK: 


Q A couple days after the date of that memorandum on 
March 23 of 1993, President Clinton asked for the resignations 
of all the United States Attorneys. Do you remember that 
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from 1951 until the present, correct? 

A ( Witjae«^nbds liea3~~a^f Lrmatively ) . 

Q /In your tenure had that ever^occurred before or 


something similar to that? 

A Weljr/'for years the 
as a c 


nge 


expectation was\that when there 
of administration the Unit^ Stated Attorneys 
oulty'submit their resignation. I don’t recall any directive 
from the President that they all submit their \resignations 
immediately . 

Q So that when it occurred on this occafiioh, this was, 
tq your knowledge, an unprecedented event? 

Mr. Fishman . Can I object to the scope. / 1 n/ean, it 
sn’t have anything to do with this investigation. 
yMr. Clark . A relevance objection is looted . / 
re you going to direct him not tp^answer? 

Fishman . No, I am just / I am inquiring! of the 
attorney representing the committee, what the relevance of the 
question is since the U.S. Attorney for the Eastern District 
of Arkansas had already resigned. 

Mr. Clark . You have assumed a number of facts in there, 
that is why, as far as its relevance to our investigation. 

I am going to permit the question to stand. 

Mr. Fishman. I am just asking if you ar^ declining to 



tell me what the relevance of the question is .\ I am just 
asking what the relevance is. 
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Mr. Sharman . Actually, I don't mind saying the 
relevance. ttHTrS'l^nceT the?e^been allegations that the 
call fo^he resignation was improperTyNnotivated or designed 
to achieve improper ends, and therefore we\re trying to 
factually f^eslT^TlIcts thTTm'ay^^o demonstrating or not 
Remonstrating the validity of that allegd 

At. Fishman. Okay, I understand that. 

And as Mr. Clark and I discussed it in an, earlier 
deposition, I believe that the U.S. Attorney iA the Eastern 
District of Arkansas had already left. So that is why I am 
astking whether it is relevant. I am not attempting not to 
have the question answered. I am just 

Mr. Clark . I understand and thank you. 
v Mr . Fishman. Okay . 

BY MR. CLARK: 

The question, Mr. KeenetZj-as_iiasett on-your prior 
answer, then, this directive in late March of 1993 was, to 

your knowledge, unprecedented? 

A It was unprecedented while I was in the Department, 

yes . 

Q Okay. V\ 

Do you recall if you discussed it with anyone 
contemporaneously, either immed iat ely bef ore it went out or - 
~A You mean, officially or what? 

Q Anyone within the Department. 
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policy? I donV 
Mr. 


As a matter of gossip or as a matter of recommending 
uestion . 

Iso, but -- 



Did you happen to nnssiD with Mr.XHUDDen about it? 
No. 

Did you happen to 
- well, did you happen to voice 
MacDowell or Mr. Urgenson about it? 

A Just as a general proposition? 

Q Yes. 

I might have. I don't know. 

You can’t recall expressing a^particul^r 
I cannot, but X might h ave 
Do you have an opinion on the matter? 

Do you want me to answer it? 

Mr. Fishman . I am certainly not going to direct 
Mr. Keeney not to answer the question. It is entirely up to 
him. 

Again, since my understanding is that the scope of the 
investigation is the handling of the Whitewater matter, to the 
extent this has something to do with thafT^ I certainly have no 
objection. But I again ask Mr. Clark and Mr. Sharman, is 
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there some connection that you can articulate? 
I 

faith 


willir 


T3^roceed7~~4rf-^you represent to me in good 
a connection between what the committee is 
inves ating with regard to the Departments handling of the 



makes sense“T~~bu£ based on\the documents 
who have testified so tar, I gon't see that 
sk whether you can enlightep Mr.\ Keeney 
efoire you ask him to answer the question. 

Mr. Sharman . Well, as we have already sal'll, fye believe 
thpt there may be a connection inasmuch as certain allegations 

a connection 

presumably is one of the goals of discovery/ and sp it is 
Mr. \ Clark’s call. But I would think Mr. Keene^, if he has an 
opinion he is willing to share, we would appreciate it. If he 
has\no\opinion, then he has no opinion. 

:iark . I would prefer toilet the questio'ft stand. 

The Witness . . I have an opinion. But I think it is 
totally irrelevant to your inquiry because the fact is, as 
Paul has pointed out, it had no impact on Arkansas because 
there was a vacancy at the time. 

BY MR. CLARK: 

Q If you wouldn’t mind, could you ^fyst express your 
^pinion . 

i win give you my opinion. — f^thoug^t that it would 
have been better to follow the usual practice, v^hich, in fact. 
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they did follow, of letting the United States Attorneys leave 
at an appropriate time, which toolc^LQto consideration their 
offici^Jr responsibilities and their personal wishes. 

/Q You saidi fl your a nswer, which they did follow? 

A yxf ' a large extent, they dfdv^ The United States 

Httornetfs did not leave immediately. Some^of them strung out, 
as a/matter of fact, I think one of them is Xtill\ in office, 
but/ there was not a mass exodus is what I am tVyirig to say. 


Lin 


on Justice 
referring 


thought 


Q By "they," you are referring to the 
Dejpartment people or the White House? Who are you 
to( by that? 

A Referring to the United States Attorney: 

k,hai is what we were talking about. 

Yes, we are, but I thought your/answer/ was they 
't Require them all to leave same timk^ 

They didn't, that is what- T am sayi ngs As a matter 
of fact, they didn't leave, despite that directive, all United 
States Attorneys did not pack up and leave immediately. 

Q Okay. 

And that was acceded to? 
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the fact that many o f the Uni ted States Attorneys stayed on 
for a considerable period oft 7 me^th<reaf ter . 

Q In a New York Times interview ,XBernie Nussbaum said 
that/early on in the administ ration he had aKfair amount of 
in;£eraction^lth the Department because the White House 
CbunselRs Office was in place ahead of the\poli tVcal 

/ / \ V 

appol/htees in the Department, or something llske that, I am 
summarizing . In the period of February and Mafcch V993, did 
have any personal interaction with Mr. Nussbaui^? 

A No. 

Q Did you have any personal interaction /with anybody 

the White House staff in that period othetf than 
Nussbaum? 

Not to my knowledge. Not to my Recollection. 

\Q \ We are going to get into a^ftew area that is probably 
going £o/hake some time. I don 't know whaL y otr~uant to do as 
far as the timing. 

Mr. Fishman. I think the answer is having discussed this 
briefly with Mr. Keeney earlier — 

Mr. Sharman . Go off the record. 
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RPTS BLAZEJEWSKI 
DCMN OUINTEB 


BY MR. 



fT Keeney, before we move 'bn < I jusr^ want to go 
riefly to the memo in March of N i s 993 tlhat 
Jrgenson initialed in your name. You dicl not\give -- 
hdrawn . 

ou give instructions to Jerry MacDoweli or Mark 
cDougall or Larry Urgenson as to how that memorandum should 
be\ prepared in any way? 

A To what, form or substance? 

Substance . 

No. 

Did you impose any sort o£--deadline on 
A \s Not that I can recall. ~ 

Q Is it your testimony that you don’t have a specific 
recollection of actually reading the memorandum which 
concerned the then President of the United States after it was 
prepared? 

Mr. Fishman . At what point? 

Mr. Clark. And before your March 19tri r the March 19th 


mb 


The Witness . Excuse me. 



What are we referring to now, what was transmitted with 
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the March 19th memora ndum? 
Mr. 


That is correct/ 


five-page memorandum 



from Mr v^MacDougall . 

Witness . I d on't ha ve any recollection of having 
to its being sent out. 

CLARK : 

want to show you now a single pa^e, it is 
Do you recognize that document 

q It is a handwritten redacted page. Dc y<ju know 

^ whpse handwriting that is? 

A It is mine. 

Q Okay. 

^hese apparently reflect notes of eitJrO personal or 
phor ; conversations ; is that accurate 
A \/ It could be either way, -yes-* 

Q Okay. 

And this particular page has the name Web Hubbell twice 
on it, both times underlined, and a date of April 7th of 
1993. What I would ask you to do is if you could just read 
nthe information that appears on the sheets 




Okay. Racehorse Haynes, plea Te 
Let me stop you there. 

Mr. Haynes is a defense lawyer? 

A A defense lawyer from Texas. 


OPR. 
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Q Okay. 

Then umie^neath that. 

A Plea Texas. 

I mean af ter OPR, I 
F^liealth care. 

Next to health care, what appeal 





right of 


Luther 
Hubbell ' s 


A FBI. 

The next one is MLK , which 
Kifig, and conspiracy question mark, and then Mr 

I 

name appears a second time, it is underlined. 

And underneath that can you just read/ wtyat appears 


"Keep him up to date on any developments . " 

And to the left of that there .s an "X'\and a circle 
tters to the left, immediate— l o ft of— tfre^word 


Yes, the "X" and the circle means that I followed 
through on something, that I have something to do, and the 
"OK" means that I have done it. 

Q Okay . 

Let me just ask you for one second, the\FF, what does 
tXat stand for? J \ 

A Financial fraud, I assume, but I really don't know. 
I have no recollection what that was. My guess i v s that these 
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are separate transactions and I just put it down. 

Q In^fctfe course of 1993, had meetings at various 
times wi^h Mr. Hubbell about the Healthcare Task Force. Is 
that/accurate? 

A I^d6n't recall. 

Q / Okay. 

See, I was kind of out of the loofXon t^he health 
That was handled mostly by the people Who Supervise 
frkud, so I could have had some contact with them fc>ut I don't 
recall any. 

Q Okav. 

Would it have been your practice to have included the 
hames of other people if there had been other/ per/sons 
attending any conversation that you had with Mr Hubbell? 

,A\ Normally, yes. 

Q\/ Okay. 

So the absence of any other person's initials there is 
consistent with — or is probably symbolic of the fact that it 
was a conversation between just yourself and Mr. Hubbell? 

A Probably, yes. 

Q I would like to focus your attei^ion now a little 
pit later on on specifically September of 
^miliar with the name David Hale? 

A Yes . 

Q When did you first hear about Mr. Halet 


3. You are 
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from? 


Either August or September of 1993. 

A nd do^you rememb^F^rhOk^you first heard his name 

Well, I don't know whether I heard it from one of 

lirectly from Gerth, a 


the" assistan^^in Little Rock or 
bporter/from the New York Times. I jush. don ' t\ recall which. 

What do you recall learning aboutX^lr. t^ale at the 
very^ beginning? 

Mr. Fishman. Before Mr. Keeney answers the question, I 
kn|ow there have been discussions between your office and the 
Office of Independent Counsel on the Hale matter# I also kno 
we\ have requested not to provide any documents /dealing with 
dr .\ Hale. 

Before Mr. Keeney answers questions, wou^d be helpful 
I tAiinX to him, for you to put on the record forVhis benefit 
your understanding of what the sc ope of your agreem ent is with 
the Independent Counsel so he knows how far he should go in 
answering questions. In other words, you have an 
understanding, it is my understanding that you have agreed 
with the Independent Counsel, at least in principle, to avoid 
certain areas in your questioning. 

In order to make sure that Mr. Keeney\does not 
inadvertently stray over that line in his answers, since he 


has not been privy to or part of those conversations, I think 
it would be fair to him and helpful to you and the Independent 
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Counsel for you to advise Mr. Keeney what your understanding 
is of the appropriate answersancT'-guestions , so he can conform 
to that^tThe best he is able so as not tb\inadvertently 
interfere in any way with wha t the Independent Counsel has for 
us/ 

Mr / Sharman . I will be happy to try\to respond to that. 
Mr. Fishman is correct that we have had\discyssions with 
the/Office of Independent Counsel with regard \o Concerns that 
they have expressed about document and deposition ^iscovery 
which in their view may go to the substance of a number of 
investigations, including the investigation involving David 
Hale. We have attempted to heed the wishes of Jthet Independent 
Counsel in this regard, as in all others, to the Extent 
permissible to us in fulfilling our LnstitytLonaj. and 
constitutional oversight function. 

Wk hive not, however, agreed Lin_-ad v a nce — t.o n ot ask any 
particular question nor have we agreed that any particular 
subject matter by itself is inappropriate for questioning. 

That said, we have attempted -- and I assume Ms. Garcia 
will also be sensitive to the concerns that have been 
expressed about reviewing the substance ©^investigations, 
specially with regard to ultimate determinations of merit or 
dem erit assessment of witnesses credibility and prosecutorial 
decision making. 

With that said, I am afraid we are not goind to be able 
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to provide either Mr. Fishman or the witness with a guide as 
to whether or a particular quesrd.on should be answered or 
if it should be answered, the extent of\he answer. In this 
circumstance it is our view that all of us n^ve to take into 
coixsi derat iojy^tfne statements that Rave been made by the 
Independent Counsel in posing questions aXd posing objections 
to tty*m. That assumes, however, that if a qResti^n is asked, 

I an answer is expected. But at least on our palt wte will 
always make an effort to clarify at the outset that a question 
does not encompass X, and Z, and if that is confusing to 
the witness or is unclear, we will try to clarify tihat, but we 
are not going to be able to provide some sort ol guideline 
that one can check off whether that is an appxropr^ate question 
or not . 

\ Mr. Fishman. That is fine. I ju>t"' wanted Rp make sure 
that everyone was sensitive to th at . 

I do not believe that it is appropriate for the 
Department, I mean, I don't want to say it unequivocally, but 
it is not the Department of Justice's position to object on 
behalf of the Independent Counsel. That is a matter between 
_the Office of the Independent Counsel and ^he committee. 

Mr. Sharman . We understand that. 

Mr. Fishman . My concern is that becau^e^ as you know, 
the Office of Independent Counsel has asked us \iot to produce 
documents dealing with Mr. Hale. Although Mr. Kpeney has had 
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an opportunity to review all of the documents provided to the 
committee thal^irehad seen betor&hajrid, he has not reviewed the 
universe/6f David Hale documents in preparation for his 
deposition today. And so to that extent I Vant the record to 
be /clear tha>-tmlike the documents^th^t Mr. Crark has shown 
m so far today, which were provided to\he committee, and 
;he Independent Counsel knows that, there may be pavid 
Hale-related documents that Mr. Keeney saw contemporaneously 
in'1993 that would illuminate his answers or make them more or 
lefcss complete or refresh his recollection. But because the 
Independent Counsel has asked us to not to produce them to the 
committee and we have thus far acceded to that 
he\knowledge of the committee, Mr. Keeney hasr' not reviewed 
those documents, and I want that to )5e cl^ar so as to 
be i , to him and to the committee. 

iharman . Certainly. Th at is no prnhlpm -J We will 
assume that simply because Mr. Keeney provides an answer based 
or related to a document that has not been provided, that does 
not necessarily indicate a difficulty with the document 
production. 

Mr. Fishman. I note in that regard the committee does 
lave an outstanding request for the correspondence between the 
S. Attorney's Office in Little Rock and counsel for 



Mr. Hale, and we are engaged in discussions with the 
Independent Counsel about whether that production would be 
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acceptable at this point to the Independent Counsel and, 
obviously, as^tJonas we have^ait^AOSwer from them, we will let 
you know/ I hope to have that by tomorrow. 




ith 


j us t to be gioar. 

Mr / Fishman . No, I know -- 
nr. Clark. We don't need the -- 

Mr. Fishman . There is no confusion aboul th^t. I think 
the committee is sensitive to the difficult position that we 
are in and the Independent Counsel's office is 
attempting to comply as much as possible with tjhe (committee's 
request without having the Department be in a position of 
nnecessarily interfering with the Independent Ccjiunsel's 
investigation by providing documents. 

have thus far had a relativelyx£>roductivo , in fact a 
completely productive dialogue wi th the Of fice at— Independent 
Counsel in this regard, and I expect that that will continue 
expeditiously with respect to those remaining requests that 
are outstanding from the committee. 

Mr. Sharman. With that colloquy, I would ask Mr. Clark 
to tee up the question again, if he reraemt^rs it. 

BY MR. CLARK: 

Q Mr. Keeney, with regard to David jHale in regard to 


this period in either August or September, do you recall 
whether there was any specific factual information that you 
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learned of connected with Mr. Hale? 

A Yes. vr-nm rpari \ ng j rhp newspapers, and I think from 

talking to^fclve assistants , I learnedM^hat Hale's counsel 
claimecK^that Hale had information with respect to 
then-Governor ClJjrLerr-; — and G 44ni^on and I gue^s McDougal 
irrtimi dating) or attempting to intirni^fc^e Hale to provide some 
funds . 

/Q Okay. 

When you say information about then-Governor fclinton, you 
arj& not referring to 1993, you are referring to| soipe prior 
riod of time? 

A Right. 

And -- 

When Hale alleged the incident too^ plaice. 

Okay. 

acquiring this inf ormatipn^dici you shaVe it with 
the Department? 

I probably did. 

Do you have a recollection of anyone in particular? 
No, but I would have -- let's see, we are dealing 
now in August or September 1993. I would have advised 
pomebody in the chain of command. 

Q Can you define who you would incl^c^e in that chain 
tnand? 

A Somebody in the Deputy Attorney General's Office or 
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r stint at 


somebody in the Attorney General’s Office, since this was a 
period when Iw^'^cting , so~~T~~vmls^ a top official in the 
Criminal/division . 

Okay. 

And at point, who waTlfKhe position of Deputy 

^ttorney/^eneral ? 

Phil Heymann. 

Q And Ms. Reno was Attorney General a^ thit point? 

A Yes. 

Q And Phil Heymann, you knew from his p’jrior 
the Department; is that correct? 

A Yes, that is correct. 

Q Back in the 1970s, I think? 

A Yes. 

And, in fact, back in the 19Jtfs, you v^ere involved 
in the. Department * s first dealing s with the Ind ependent 
Counsel law; isn’t that right? 

A Yes . 

Q And Mr. Heymann was involved in that, too? 

A Yes . 

Q Okay. 

So at that point back in the late 197'05/ I take it that 
irou had to become familiar with the provisions of the 


Independent Counsel law? 
A Uh-huh. 
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Q Getting back now to the summer of 1993. Do you 

recall if you tpok-'any acti&Tr^tjpon learning that Mr. Hale was 
making the^e, or his lawyer was sayin§\he would make these 
claims 

A The ^jOftTy^ action I took~-was giving Advice to the 

£sistan£^, and I think to Paula Casey w^en sheycame on board. 
Okay. 

Do you recall if you gave this advice in\con^ul tation 
wi^h other people within the Department? 

A I don't think so. I think I did it oh my own. 

Q Do you recall the names of the people that you were 
aling with other than Ms. Casey in the U.S. attorney's 
hice? 

Yes, one was Johnson, and I think /the <6ther was 
I talked to one or both of then*' on several 


Do you recall there coming a time when you had a 
meeting in your office with Irv Nathan and Jerry MacDowell and 
some other people to discuss this? 

A What is "this"? 

Q The issue of the Hale allegations. 

A I don’t recall any discussion ofythe Hale 
allegations as such because they were allegations . The 
disciTs$iOiTS _ ^tT\at _ T"had with the assistant^ related to their 
dealing with the lawyer for Hale. 
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Hale wanted, as I understand it, either a pass, no 
prosecution, oj^-a^TnTsdemeanoF^pl^ in return for cooperating 
and giving the detail of his alleged relationship with 
then-Governor Clinton. They were taking the position that 
th^y wanted ^-pifoffer, and I encotrrAged them \o adhere to that 
positior^ not to make any sort of a dealN^rUess\they had some 
sort pt a proffer as to what information he\gould provide. 

At some point, they came back and said, X think this is 
when Paula Casey was on board, that counsel didn't trust the 


Little Rock office because of their alleged relationship with 

| I i I 

the Clintons, and that is why he wouldn't make a proffer. So 
I suggested, then, that the proffer be made directly to 

\ l l 

Washington, to the Criminal Division, so that/is the matter, 
it t^ere was a discussion, that is what it yould/be about. 

Can you approximate how muchjrlme there was in this 
interVal^hetween when you first d iscussed it with t he 
assistants and when you suggested that a proffer be made to 
main Justice? 

A I think I suggested that when it was first 
arranged -- no, I am sorry, the proffer to main Justice, that 
was only in response to counsel's statement that he didn't 
^trust the Little Rock office to make a proffer to them. Then 
X suggested it come to Washington, but that! Was not in the 


n 


j 


first conversation. 

What was in the first conversation was I totally agreed 
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with them, that they shouldn't make any sort of a deal with 
him without some sort oT ^proffer that could be 
evaluate 

Q Approximately, how many conversations did you have 
this internal? 

A y Maybe three or four. 

/Q Did you ever communicate personal^; h Mr. Hale's 




lawyer in that period? 

A No. 

Did you ever offer to do that? 

Did I ever offer, what, to talk to him directly? 

Yes . 

I don't recall now, but I wouldn’t rule that out. 

It h^ wanted to come to Washington, that was the suggestion I 
was\ma^ing, if he wanted to come to^Wasnington apd make a 
lawyeK pjof f er to us, we would bet amenab le 

Q And just so the record is clear, that is not an 
unusual occurrence within the Department, is it? 

Mr. Fishman . I am sorry, what is not, the proffer? 

Mr. Clark . An attorney coming to main Justice to make a 
proffer in regard to a matter that is bei^tg investigated in a 
U.S. Attorney’s office. 

The Witness . I would say it is unusual 


BY MR. CLARK: 
It is? 
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A Yes. They come to Justice for a variety of reasons, 
but normal lytji^--proTf^f — wotri4^^emade to the prosecution 
team, an0/£s X indicated, he was stabi^g a reason why, giving 
a reckon why he would not give it locally\so we were 
suggesting th^t"'ITe cou 1 d make lt"-~in Washington. 

Q /okay . 

Now, to get back to the question I di<l ask bit ago, do 
you/recall having a meeting in your office with Trv Nathan and 
MacDowell and Joe Gangloff to talk about the matter of 
MJ-. Hale's accusations? 

A I don't recall it. It is the type of! thing that 
would probably have happened. 
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RPTS MCCALLEY 
DCMN GALLACHER 

, we have two documents tha£\you have 
firstis asIngTe^page, 00450 
Can you read it first? 

Which portion are you referring ^o? 

Well / here, the -- 

3kay. First of all, can you identify 
^ndwriting that appears on that page? 

\ It's not mine. I don't know whose it is. Paula 
should recuse from Clinton allegation. 

3 At the top right-hand — we did ask/for/ a better 
opA that wouldn't have been cut off but we/are informed that 
est copy we can get. It appears tc\ be 9-20-93, 
K's office. Looks ljTfce t he bottom por tion of 
JCK , IBN, Joe, G-A-N-G was cut off and then GMCD . That would 
be yourself, Irving Nathan, Joe Gangloff and Jerry MacDowell. 

A Yeah. 

Q Does this refresh your recollection that you did 

have a meeting with those gentlemen? 

A No, it doesn't. 

Q Did you have any dealings with Iijv\Nathan in 

connection with Mr. Hale and the allegations h^ was making? 

A Well, I had dealings with him with respect to 
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recusal of Paula Casey because the Hale allegations that led 
Into, one, his-'mls trust of PauI^C^sey , which led us Into 
the -- mainly the position of cone Uidl'hg^t hat she should 
recuse herself. And I did discuss -- I tnlpk X discussed that 
with Nathan may have discuss ed"^t wi th HeVnann. I may 

have discussed it with Margolis. I knevKthe attitude of the 
fourth floor, the Deputy Attorney General • s\of fide, with 
respect to recusal. They agreed with me that N she should 
recuse herself. 

Q Okay. At the time, Mr. Nathan was working in the 
Deputy Attorney General's office? 

Well, he had to be or otherwise I wouldn't have had 



dealings with him. He was in private practice and he came 
Department, I wouldn't have been ^alin 
ect If he were not in the Department. 


with him on 


I mean, as opposed to a nother compon eirL_Jof the 
Department . 

A Well, his only position during that time period 
was -- he came from private practice and went to the deputy's 
office . 

Q And Joe Gangloff in 1993, September, where was -- 


where was he working in the Department? 
A 


\\ 


He was the deputy section chiefjn\the public 


integrity section, I believe might have been acting section 
chief at that time. 
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Q Now, the other document, 007736 through the last 
page, I'm not saying" they are— cojisecutive, it’s a number of 
pages. 'prfs is how it was produced ttKus . Last page is 
007767 
A 

Mr .✓ Fishman. They are consecutively numbered, I think, 
rfr. Clark . Yes. Kind of curious since the^e is a 
newspaper article stuck into what otherwise appeaYs to be 
somebody's bound notebook, but that could happen. 

BY MR. CLARK: 

Q If you turn to page 007738. About a thijrd of the 
w4y down, there is an arrow and next to it it lias j get U.S. 
Attorney office report from Carver, it appears. /And then the 
astyword I am not exactly sure. / 

:. Fishman . Where are you readlng^rrom? \From -- 
rh^\ Witness . Doesn’t look ljilce^Carver to me.| I don't 
know what that is. 


BY MR. CLARK: 

Q Did you at any point connect Mr. Hale with the 
referral from the RTC that you had dealt with in February and 
March of 1993? 

V A What do you mean by connect thertyith Hale? 

Q Well, did the -- the allegations | bhat Mr. Hale was 

making concerning Mr. CliTitun and Mr. McDougaI\ 


A Right. 
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Q Did that recall to your mind the criminal referral 
from the RTC earlieir^h^t~year--^hat discussed Madison Guaranty 
Savings and" Loan, Mr. McDougal and MrNClinton? 

Yeah, I mean Uh-huh. 

Q Okayj, 

Mr. Fishman . Wait a minute. I mean, if ydu are 
interested I can hazard -- instead of being\£arv^r , I think 
you ^isread it. But I don’t want to testify 
Mr. Clark . What do you think it said? 

Mr. Fishman . I believe it says career pro^eci^tor. 

The Witness . Yeah. 

Mr. Fishman ■ So we don't leave it to a guessing game, 
m not attempting to testify but I also don’t want to leave 
t ie record unclear as to -- 
- . Clark . Okay. 

he Witness . That would be l<st' them. 

BY MR. CLARK: 

Q Well, regardless, do you have a recollection that 
you asked Allen Carver to get you a copy of the memo from 
earlier in 1993, in September of 1993? 

A That's the original Madison Guaranty referral? 

Q Yeah. 

A I don't have any recollection t £ makes sense. 

~Q~ I f you tu r n t o page-0Q7?45-. 




A Okay. 
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Q If you look at the very right, lower right-hand 
side. It appears 'to -- be , Johristrn-^i ves source Hale/attorney, 
and then/there is an arrow DOJ. Do you. know if there was any 
discussion on the -- at this meeting or at\any time in 
September of^dlscussing the source^ of the Department of 
j/ustice^S information about Mr. Hale’s ail egat ions? 

Yeah. There was a discussion because Irv Nathan 
canv£ to me and told me that he had information^ frpm a source 
whom he promised privacy to with respect to thi^s to the 
H4le allegations. 

Q Now, when Mr. Nathan came to you, was that after you 
ard about Mr. Hale's allegations from someone ejse or is it 
possible that he was your first source? 

It's possible he was the first source but the time 
sec oe in there is a limited one. I^fust don '\£ know at this 
point\ Ije might have been the fijrs t source. 

Q Did he keep that confidential from you, the source 
of his information? 

A He did for a time, yeah. 

Q He eventually -- 

A He said he made a commitment of confidentiality and 
\he couldn't disclose the source at that titi 

Q Did he eventually disclose the source to you? 



A Yeah. 

Q Who was Mr. Nathan's source? 
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should have now, Mr. Keeney\ A 000265, single 
''Okay, I have it. 

This appears to be the telephone\log Aor Monday, 
20th, 1993, for you, and you will nptiqe at the very 
Hubbell . 

Q And to the left of it is named there foijr numbers 
that appear to be times: 9:10, 12:20, 1:50, a^d jfc:00. Is 

v thVt correct? 

A That's what it says. 

Okay. Now, underneath that , underneath where it 
says\redacted, it has Paula Casey^AUSA. Then underneath 
that, AOSA Fletcher Jackson and AUSA Michael Johnson and it 
has to the left of those names 2:25 and 12:10. 

Now, if you look back at the notebook on page 007745, you 
will see that on the upper left-hand portion it has what 
appears to be 12:00, JCK calls Paula Casey, out this WK, which 
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Q Okay. So it appears from the documents that you did 
have a conver^atrionwith Michae>->Iohnson at 12:14 p.m. on 
September^ 0 th, 1993, and it appears ybu^ got a fair amount of 
information from him. 

Now, goirr^f back to Mr. HubbeTK^ name , y^u will notice 
hat on$/of the entries is 12:20. 

Now, I don't understand the entri 
wouid appreciate you explaining them to me 


^f you do, I 
fche in 1:50, in 



9:^0, out 2:00, out 12:20. There must be in tf\e records -- 

Q If you look lower, 12:10 next to Paul|a Casey's name, 
is in the column marked out, which would IndjLcajte your 
making that call. 

A Oh, okay. I gotcha. Thank you for/ex^laining my 
oi*n Records . 

Q\ Do you know what was so important thatV you had to 
call tor . x )Hubbell , apparently very; shortly after 
Michael Johnson? • 

A No. I do not. 

Q I am going to show you now two pages, P00080 and 
then the next page is not consecutively numbered, it is 
P00087. These are two pages of what have been represented to 
|us to be Paula Casey’s phone records or heA calling card 
records, I should be accurate. And you wiil\see that on 


September 20th, at 11:49 a.m. the third entry ,\ there is a call 
to Washington, D.C., 202-514-2621. That is yourv number; 
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It iSj> 

o this first page, page P that would be central 
imagine, because it indicates thaKcall is coming from 
asT In fact] Tf^ypu look at x page 007747 of 
:. Ganq^dff's notebook, you will see that ther^ is a note, 
Paula/Casey at Federal practice seminar, Sati Antfonio, Texas, 
and /it gives a number, 210-227-4392, which nuftiber\does appear 
wi£h certain entries on page P000080. 

Mr. Fishman . Is there a question? 

Mr. Clark . Not just yet. You see all that/ fir. Keeney? 

A Uh-huh. 

Q So the two calls on Miss Casey's ce^lul^r telephone 
ds indicate that the call at 11:49 a.m 
Fishman . That is call number phree? 
r . \ Clark . Yes. 

BY MR. CLARK: 



Q That lasted approximately two minutes. And the call 
at 1:07 p.m. central time, which is call number five, that 
lasted another two minutes. 


Do you recall speaking with Miss Casey personally -- 
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you had spoken to her? 
A I 

September L 9 9 3 ? 


remember. She^came into the office when. 


These calls preceded that meeting\that I think you 
ar^ ref errirxg^to . 

A y'' I talked to her. As a matter fact\ I talked to 
/ her ra6re than once. But whether — it seem^to rtie these calls 
are/too short to be the one, the extended — my recollection 
is/ the extended conversation with her with resdect 
recusal. And I could be wrong but I don't thin|c tji 
wc^uld be the particular — 

Q Over what period of time did you dis^us^ recusal 
(/it^i Miss Casey? 

\A I don’t know. It was a short period oj£ time. I 
dis^usVed it once extensively with heps^ I’m not\sure whether 
I discussed it again or not. I m av have . 

Q I mean, can you say whether you recall it being a 
week or longer? 

A I don't. 

Q And how many times approximately do you think you 
spoke to her about it? 

A I spoke to her at least once. l\toay have spoxe to 
ker more than once. I talked to one or botih\>f the assistants 


several times on the same AL issue, proffer iskue. With Paula 
Casey, I moved from there into the recusal issue 
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Q Did she take a position on whether she was going to 
recuse hersel 

A/ She did. 

/ Q What was Miss Case y* s position? 

A ^h^t she didn't have an abbual conflict, she was a 
fair pe/son and she could handle this matter fairly. 

/Q And what was your reaction to that position? 

A I said that may well be true and I don'p question 
that; the problem here is perception and there\s A perception 
you were appointed by President Clinton. You are from his 
hometown. You are his hometown United States Attorney. And 
e appearance of impropriety is there because/ the -- it will 
hard for many people to believe that you can impartially 
pass\on anything that has a relationship -- %o President 
Cli\to\, and the Hale matter did sinpe^he was making a direct 

alleg^tijbn against then-Governor Idlntoft, 1 

Q How did you learn of Miss Casey's ties to 
Mr. Clinton beyond the fact that she -- 

A I don't know. I -- I subsequently did learn that 
she had a variety and then I don't know exactly when. I don't 
know whether I knew it at this time or nQt,. But I 
subsequently learned that she did have a l\o't of ties. He 
aught her in law school. Her husband wor)?e^ for him. She 
was active in the campaign. She was close to both President 
and Mrs. Clinton. She was close to both Governor Tucker 
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and -- present Governor Tucker and his wife. I learned all of 
these things . ^fh^rTTlearned^tnera^ I don’t know. They just 
fortif ied/iny view that she should step"'aside 

And did the assistants in her office, did they have 
an ^pinion on^whether — 

A /"on whether what? 

Miss Casey should be recused. 

A I don't recall discussing that with ^hem\ as such. I 
ju^t don't recall. 

Q They just gave you the facts about th^ c^se? 

A Yeah, and the contacts with Randy Col^marJ, I think 

\hi$ name is, a lawyer for Hale. 

Q Now, going back to the telephone lo qf toi the 20th, 
p^ge\A000265 . It indicates that after your/firstf call to the 
U.s\ Attorney' s office in Little Rock, 1:08 tl\ere was a 
call ri^vo^ving Fred Verinder. 

A Verinder. 

Q Verinder. And then at 2:13. Now, it may have 
been -- I am not sure whether that means the first one, one or 
the other of you weren't there. But in any event, to the 
right of that in the message column has, copy of communication 
^alked over to you today in afternoon re: Arjc ansas matter. 

Do you know what that refers to? 


A I'm almost speculating here but I would assume that 
It related to the teletype communication from Little Rock 
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evaluating the RTC referral. But I have no specific 
recollection of^ttlatf! 

Q /This is 001982, and it is consecutively numbered 
throu,gn 001996. And this is some document^, that were faxed to 

h, 1993, at 10:10 a.m. , 


yoy by Allen ^jCartver on September 
rcordinjg to the fax report. And the accompanying documents 
inclupte the March 19th memorandum to Doug F^azie 
A Yes . 

Q In your name, the February 9th of 1993 m|pmo for Stu 
e[rson concerning whether -- 
A Where is that? 

Q That is at page 001987 and 1988. Okafy. / And then 
behind that there is Chuck Banks' letter of Jdnuairy 27th, 
l\93\ It is 001989 and 001999 -- let me do/that/over again, 
OO1 X $90\ Then it appears two copies of JAt. Banks\J October 16th 

letteX, X0 1991 through 001994. 

Mr. Fishman . Both urgent reports from October of 1992. 

BY MR. CLARK: 


Q Do you recall asking Mr. Carver to send those 
documents to you? 

A Just vaguely. 

Q Can you give me your vague recollection? 

A I don't recall anything else about\it. If you got 
anything else that can refresh my recollection* I would be 
glad to look at it. \ 
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Q Do you recall telling Mr. Carver particular 
documents that yqu—wa nted - to-sae as opposed to -- 

A ^-T^don't have any recollected^ of the conversation 


with Carver in asking for the documents but obviously I did. 
Wh^ is this d£ 

q . In other words, this d^sjiment w^s faxed to you 


September"? 

£es . In other words, this document 
approximately an hour after the meeting, wn^ch i^ reflected 
on QU4503 , was in progress. 

A That makes sense to me but 

Q You have no specific recollection of pot asking for 
ajrk MacDougall ' s analysis of the original refeirrajL, if you 
sppke to Mr. Carver yourself. 

Mr. Fishman . I am going to October to tpe f^rm. 
k The Witness . No . 

:. Fishman. There are two questions, whether he asked 
whether he asked Carver fpr^it. 

BY MR. PLARK: 

Q You have no specific recollection of specifically 
asking Mr. Carver to send you certain — 

A Send the package, no. 

Q Do you have a specific recollection of telling 
^anyone that you did not need Mark MacDouga^. ' s five-page 
analysis of the RTC7 
~A 1 - d o n o t. — 

Q Going back to your telephone log, A00 ,0265, now it 
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of those 
aboujt this time 


indicates that on September 20th you got calls after you spoke 
to the U.S. Attorneys of f ice~"~±fw4,ittle Rock from Mr. Verinder 
and also/om Kubic? It is spelled he^e^with a "C," but I 
belike it is K-U-B-I-C. 

A 

Q / Okay. Can you identify Mr. itftMc? 

Yeah. He's the supervisor in the\FBI.\ I think he 
was/chief of the white collar crime group at t^hat\ point or 
corruption. I'm not sure which. 

Q And do you remember speaking to both 

gentlemen# if not on this particular date, at ab 
connection with Mr. Hale? 

A No. 

V Q Were they people who were involved in jt he matter, to 
Qowledge? 

They would have been in volved In the matj ter, yes. 

Q Do you know how you learned of that information? 

A What information? 

Q That they were involved in the Hale matter, whether 
it was from them or from some third party? 

A Well, within normal flow of conversation and 

(contact, you know who the — who in the Bureau is handling -- 
Dr at least sometimes you know who in the Bureau is handling 



these matters. 

Q Then this page 000265 indicates a call at 3:05, a 
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completed call with Web Hubbell. 

A Yeah. 

I^Adyou mention your conservations with the people 
Rock with Hr. Hubbell? 

sure_J-4didn-tt^___I/m sophisticated enough to know 
discuss President CliTrtt^n with v omebod Y who is 
the President. 

there come a time, to your kno^ledc^, when 
;used himself? 

A Yes, there did. 

Q How did you learn that he had recused hijnself? 

A I think I got a copy of the recusal 
Q Now, was it your recollection that ybu had learned 
^ri^r to the memo that he had recused himself in /regard to -- 
I don't -- I don't remember whether I /did or not. 

Did you have any reaction^*£on receiving the memo 
tfas recusing himself? 

No. I thought it was a normal thing to do. 

This is, for the record, page A000330. 

Mr. Fishman . I know this is your copy from our copy. 

Mr. Keeney has expressed to me some difficulty in making out 
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Mr. Fishman . Same date as the log? 

Mr. Clark one of ~E?re--reasons I draw that conclusion 
Is towar^s^ the bottom of the document^Miere Is the name 
Fletcjter and then to the right of it, hotels 210-227-4392, 
whl6h is the ^satrte^number that appeaj^ed in Mr.\Ganglof f ’s 

btebooky 

*r. Fishman. Right. 

Mr. Clark. From Miss Casey, which is al^o t^e same 
number that appears on her telephone records. 
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RPTS MCCALLEY 
DCMN MAGMER 

Mr. FLsfunan. Right. The only^e^son I ask is because 
there ^appear to be two dates. There is obe at the top, and 
ther/ there's angt-her^One maybe-~~£Xye lines dowp, and I'm 
wOndering/Wnether that's the same day two deferent dates, 
can't tell from this copy. And so while^ agr^e with your 
/analysis that the time period's right, -- 

Mr. Clark . If you see also next to the h<^tel\ phone 
her it has Federal practice. 

Mr. Fishman . Right. But I don't know howflortg, how many 
ys it went on. As you know, Mr. Clark, having bpen in this 
^ Ae yourself, these go on forever. 

^Mr. Clark . My knowledge is irrelevant./ 

:. Fishman . Not entirely. Some op these Conferences go 
on f everal days. I'm just curiotfs whether it^ the -- 
BY MR. CLARK: 

Q Let me ask you, Mr. Keeney, do you recognize the 
handwriting on this piece of paper? 

A It is my handwriting. 

Q And, for example, a number of the names that appear 
Ion this single sheet of paper also appear the telephone 
|og, A000265, including Larry Potts, Michael \johnson, Web 

HubbePl-,- Fred--Verlnder At th<* very top^ Ond^y AUSA, Fletcher 

Jackson, can you read what appears there? 
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A AUSA , Fletcher Jackson# Rose Law Firm# represented 
Madison in parent — 1- g u e ss '-tb^t 1 s through Hubbell. 

Q then right underneath tk^t? 

Nexus search. 

Okay > ^--'Ba'''you know~vhat^that referk to? 
do not. 

And then under Larry Potts# whic^is immediately 
' und^kneath -- 

A Yeah. 

Q -- can you read what that says? 

A David Johnson# NYT# which I assume is "N^w York 
Tidies", call from. 

Q Do you know who David Johnson is? 

From this I know him as a reporter/ for /the Times. 
Well, it doesn't say he is a rp$orter.( 

Yeah. But that is my rsedllection of iky yes. 

Did you have any conversations with David Johnson? 

I did not. I read this -- if that's what you 
want -- as I had a conversation with Larry Potts, who told me 
he got a call from David Johnson of The New York Times. 

Q Okay. Then, underneath that, the next entry with 
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A Well/ Fred Verinder and Tom Kublc. Those are people 
involved in this proce 
Q QkdyT So it's 

A/ He may or may not be connect edNylth Arkansas, but it 
cou^d well be. 

Q JPtfen underneath Michael Johhspn can ^ou read? 
h/ David Hale. 

Q Then underneath the redacted porti^i wh^re you have 
the/ X and a circle. 

A Copies of correspondence. 

Q Now, underneath Fletcher and hotel, g^t Web Hubbell 
ain, and then you have something redacted. Tpenf underneath 
tha^t, can you read that? 

A Yep. Two or three nights in a rowy^ut^ide the AG's 
ofXic^ . 

Does that have any relatipn^lUp to the^sue of 


ag 


Paula Casey's recusal or Madison Guaranty savings & Loan? 
A Not at all. It is a reference to a personnel 


matter. 


Q At the time you were involved with Mr. Hubbell and 
other people in space allocation in the Department, is that 
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Mr. Fishman . Yep. Page? 



Mr. Clark Bates ITOmfeej is cut off. It appears to 

be the thi'rd from last page. 

Fishman . Do you have a date at tM}e top? 

Mr. Clark< ^^ September 16th 
Mr . Fishman. Yes. 

he Witness ♦ Oh, I'm sorry. Yeah, tfe did\get a 
briefing by — I went there as a representative or the 
Criminal Division. Other divisions were there\ T|he subject 
setter was the -- putting the Department of Jusjt 
different space. I believe -- well, I won't try 
at. It was a question of putting some of thd 
> her space outside the main building. That'^ wbjat it was, 

BY MR. CLARK: 

Okay. And was your attendance at that co nference on 
September 16th merely as a stand-in for someone else? 

A September 16th I was the Acting Assistant AG. 

Q I thought you said that you really didn't have a lot 

of involvement into this. 

A Well, that's true. I misunderstood your question. 
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I did attend a briefing by the Assistant Acting AG 
for the adminis^artTon with"~?e3pe£t to the reshuffling of some 
of the Department components outside trh^ division. So I did 
attend that. 

t was a natter that was 


Q And>^5 that something 

ongoing f<dr some period of time? 

Well, they had been doing studies\on i 
Q Did you communicate with Mr. Hubbel\ ov^r an 
expended period of time on that issue? 

A I'm not sure. Wait a minute. We are getting 
dnfused. Where was that document? Room 5218. That's where 
meeting was held. 

Q Yeah? 

\ A It happened to be on my calendar It ' f setting up a 
me I did attend such a meeting. 

Okay. And my question Was, su bsequent tfr that 
meeting, was there the need for you to continue to communicate 
with Mr. Hubbell on the matters that were discussed in that 
meeting? 

A No. This was an informational meeting telling us 

what was under consideration and what the possibilities were. 

|l did not communicate with Hubbell on that\ 

Q Now, one thing, Mr. Keeney. Septjeniber 20th, as you 
carT~teir from the calendar, was Monday; and thi.s — this 
page, 004503, indicates that the meeting was atXleast in 
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progress at 9:00 in the morning. Do you have any recollection 
how far in advancB-^t>tat-nneet-ing_was called? 

A /Ko . 

What's your — what is your noritval practice as far 
as Arriving injthe r ''mbrning? "Do-you have a se£ time that you 
c0me to tfre office? 

I arrive usually between 9:00 anck9:20\ 

'Q Going back to A000330, a page of your nktes . Going 
ba<^k to the center of the page, you read copies of 
correspondence,* and to the left of that you havp tjie X and the 
cijrcle and what appears to be okay. 

A Yeah. I put a note down there that I j th/ink that I 
\shduld get copies of some correspondence. Thayfc's/the x. And 
heNokay means this I took care of it, aske^/tha^ it be sent 
to\jne\ 

Since it's underneath Mietfael Johnson ' sNiame, is it 
fair to v assume or does that refresh your recollection that you 
were asking for copies of Randy Coleman's correspondence to 
the U.S. Attorney's Office in Little Rock and their 
correspondence back to Mr. Coleman? 

A Yeah, if — if we had it. Do we have it in the 
jfile? I don't know. If I — I think you\Are suggesting that 
made a request to Carver who was in the frauds section. I 
doV -t kn o w that th e y had that cor res p o n dence At the point. 

Q No, what I'm wondering is, did you ask on this date, 
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during this call with Michael Johnson, to receive copies of 
the correspondent 

A jQf\, I may well have. I ma^V/ell have. I don't 
recalL/it specifically, but it makes sens^that I would have 
mad^ that request — 

Q /l5oes that indicate that thisN^s the\£irst time that 
(fou were communicating with Little Rock? 

' A Well, right up ahead, the top there'y I ^as talking 
to /Fletcher Jackson. 

Q But it's the same day. 

A Same day, yeah. I don't know whether that's the 
rst day. 

Mr. Clark . Tell you what, why don't we e ^ short break 
sn can gather a series of documents that *Se a^e going to go 
th next. 

Mr \ Fishman ♦ How many areas f 
four? Wnat have you got left? 

Mr. Sharman . At least two. 

Mr. Fishman . Which two? 

Mr. Clark. I am probably going to go till 4 at least. 

Mr. Fishman . What else have you got? 

Mr. Clark. We haven't even discussed he actual 
recusal. We'll take a couple minutes to g documents in 
ord 




that was thar'i of the 
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BY MR. CLARK: 

Q Mr. Keeney; once ycro-sjfcarted talking to the U.S. 
Attorney/^Of f ice in Little Rock, would you say that you were 
assum^g a fair amount of responsibility rgr the matter? 

A Foi/fcb«Tr r relationFhX|r-w4^ Hale? 

Q /For the issue of whether Case^shouldy be recused, 
what y£s going to happen — 

A Yeah. 

Q -- with the Hale matter. 

A I would say so, yes. 

Q And were you reporting regularly to ahyohe within 
Department about your contacts with Little Roak? 

A I assume I was reporting to either Dave/ Margolis or 
tjil\Heymann. I don't recall the specific conversation. 

We haven't seen any memoranda/hat youJy wrote. 

It was probably oral. 

Q Now, we have -- 

A It could very well have been oral. I — I use the 
telephone a lot for business. 

Q Well, I'll summarize by saying that a number of 
documents we have been provided indicate that, beginning on 
(September 20th, you began to communicate w^h people who were 
involved with this matter on a daily basis.) \We did not see 
documents that reflected that priTyi-to- September 20th. 

Now, some of the documents — and they arexnot your 
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documents, they are other people's -- indicate, in substance. 


that you wer>-^Caking a strong position that Miss Casey should 
recuse herself* 

For example, w e have a document, FBI-0QOO1922 , which is 
sorfie handwritf€en notes dated September 22nd , 1S93. Keeney 
pas — and it’s shorthand for I think hasxbeen falling. 

/Keenly wanted USA to recuse from this case. \she\sald no. 

Then FBI-00001924, somebody's notes. It^pp^ars from 
conversation with Steve Irons, who was an FBI 
Little Hock, DOJ still pressuring USA to recuse, 
disagreed * 

But then at the bottom there’s an indication /USA leaning 
ovtard recusing her whole office. Is it your/ recollection 
tnat\Miss Casey went back and forth on thia issu^e or was she 
f aiVlyX^onsistent? 

A\ I don’t remember. Let he—£u&tr-&ay— I— come on 
pretty strongly whether she should recuse. I felt strongly 
about that subject. She, on the other hand, felt strongly 
that there was no need for her to recuse and took it almost as 
a personal affront that she didn't have sufficient integrity 
to handle the matter. And so I don't rec^l her relenting. 
\Period. I don't recall any conversation w^fcji me where she was 
ir^lenting, but there may have been. 

Q Okay. Now the documents also indicate -- and I can 
summarize -- that, from her point of view, it was her 
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relationship with Governor Tucker that should be of primary 
concern. Is tha^^the- way yot^-r^member her? 

A jet one point, she -- I guesS^I must have had several 
conversations with her. At one point — some point -- and 
I g>iess it mus£^ftaVe~been irT~£onv^rsation wifc<i her, because 
sfie did emphasize the relationship witFN^ucker Nand his wife 
khich X — I thought was a reason for recusal . But the 
(relationship with the Clintons was an even moi^e important 
reason for recusal. 

Q Okay. And so it was your position thit 4ven if it 
wa|s just a matter involving Governor Tucker thejfa^ts still 
granted her recusing? 

A I don't know. I never focused on tfy£t. 

\Q You were really focusing — 

I was focusing on the relationship with Clinton 
Clinton \as the person who put herein office, andyhat was my 
primary iocus . It was his hometown, her hometown, and I 
thought the appearance was pretty bad. 

Q And what you were concerned about, if I might, would 
it be that if Miss Casey made a decision that benefited 
President Clinton people might say it was her relationship 
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differently to recuse herself -- her personal Interest as well 
professl.onaTTnterestT" 

she would avoid — 

would avoid the criticism th^ would inevitably 
handling themaf 

want to go back a little bitNto the\facts you got 
Carver. Now, that concerned the '''disposition of the 
eferral. Did you speak to Miss Ca^ey a^bout whether 
matter had been disposed of by her office? 

A I don't recall talking to her about the Madison 
Guaranty. What I might have done is said — I ipigftt have said 
^thls -- and I am not positive — in the course jot jthe recusal 
discussion: You should recuse with respect to/ Da^id Hale; and 

wWlA the Clintons are on the periphery of Madison Guaranty, 
you\sn^uld be out of that, too. But I I'm no^ sure I ever 
did. 



Q Okay. 

A But that's the way I felt. Whether I reflected that 
in conversation, I don't know. 

Q Do you have a specific recollection of discussing 


the fact that her office had not yet indicated to the RTC 
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nember is 


Mr. Fishman . Right. 
The Wltnes 


I don't have^any recollection. 

CLARK : 

Now, again, as I say, the documents reflect 
wer£-<receiving pretty much-jiaily updates on this 

of September and in October; \nd a number of 
documents reflect that they were no\ getting documents 
because, among other reasons, tha RT& was working 
als. Do you remember being aware \of that in 
^tober of 1993? 

A The only thing in that general area I 
somebody in Little Rock telling me they were havirig trouble 
getting the referrals from — from the RTC . A think we 

offered to' try and help and get the referrals ov/sr . There was 
sorr^tJrl.ng like nine additional referral 

Did you ever actually s^ e those nine -- 

A I don't think so. 

Q -- new referrals? 

A I don't think so. 

Q Do you remember discussing the allegations contained 

in those new referrals with anyone? 

A No. In the normal course I woulVik't get involved in 


It. I would — if we got the referrals, if 


hey come into me 


personally, I would send them over to the frau^ section for 
analysis and comment. 
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Well, -- 



so sure we h^TKgotten them, 
have no recollection theh^of anyone, for 
Federal Bureau of Investigation saying, we 
deferral that names^-the^ 1984 Clinton campaign 
et of the referral? 

As a target of one of the referral^? 

Yeah . 

One of the nine? 

Yeah. 

I could have had such a conversation. Sfee if I got 
thWt, I got the report, I would immediately serid it to our 
public integrity section for analysis as to whether or not 
tgerg was a campaign violation. 

Did you express to people at^FlBI headquarters that 
they Vho\^ld keep you apprised of Everything that wa s happening 
in connection with the Hale investigation? 

A I think I did, yes. 

Q So if they received copies of these nine referrals 
in the middle of October you would have expected that they 
would have informed you of any pertinent information in them 
(at about that time? 

A Yes. 


Q And you would be upset if they didn't do that? 

A Yeah. If I asked them to keep me apprised of 
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te of 



anything with respect to the Hale allegations, yes. 

The n^x^Tiocument _ ~T~~wajit to show you Mr. Keeney is a 
tument, Bates stamp number v Clp2204 and 002205. 

Okay. Have it. 

Th i^^rg^amemo r a nd u m~" 
th, 1993. 

Okay. 

What was your purpose in sending th^s memorandum at 

5 time? 

A Well, to keep the Attorney General and th 
ttorney General informed with respect to the Hflle 
fieral . 

Q In the very first line, you say the/ted£ral Bureau 
Investigation recently reported to the C^imin^l Division 
th#yst^tus of the Little Rock, Arkansas/15ased investigation . 
This document doesn't really reflect that you had p een talking 
to people in Little Rock and at the Bureau for over a month. 

A Upstairs knew that. 

Q Okay. If they knew the length of time, then why did 
you have to prepare this document at this time? 

A I’m trying to see what Is new In it. Well, one, he 



tie Deputy 
matter in 



41-378 97 - 52 
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A Okay. The only thing that seems to be new is the 
next to the l§>t^paragraph witTT're^pect to the Governor, Seth 
Ward. that ' s not unusual to, if ycfri^have an item, a 

currejft item, to give some of the — some c^f the background. 
Because you cati^t^assume that the^Deputy Attorney General and 
the Attorney General retain all the inf obqmtion\that has been 
provided to them in the past, so you try to^ive Y hem a 
I short: -- a short update if you have a reason f^r spending them 
an /urgent report. 

Q So between September 20th and October | 28|h, it was 
appropriate to give these updates only in oral fon^i and at 
\thJ^s point -- 

A Well, there wasn't much In the way dt updates as I 
Cckfi j^ecall. It's just we had come to an impasse/on the 
reciisa\ of Paula Casey, which I think^pook place\some time 
after \hi£ memorandum. 

Q Was it your intent to try to force this issue of 
Miss Casey’s recusal? 

A Yes. It was just a question of time when she was 
going to be forced out, because there was no doubt in my mind 
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Mr. Fishman . To wait a month to write the urgent 

report? 

Mr. Cla -rlcT To try to force tlie^issue of Miss Casey's 
recusa]/ I believe that he said the purpose of this was to 
forc^ that issue. 

Mr. Flyman . I don't think tha^yas your\question. 

Tl>4 Witness . I don't think I said ttt^t. Pv was trying to 
I forc^ the issue but not necessarily with -- i<ith 
menprandum. 

Mr. Fishman . If you read back the questioh a|id answer, 
h|at wasn’t your question. 

BY MR. CLARK: 

Q If you look at the second page, 0020^ -f 002205, 
n me. 

Yeah. Okay. 

yQ \ On the third to last paragraph Hale ha^vbeen 
uncooperative. Given an opportunity to provide information, 
he refused, stating that he would do so only if given full 
immunity. 

A Yes. 

Q You didn't make any mention of the offer to have — 
“iwithdrawn. There's no mention of his lawj^r's mistrust of 
piss Casey's office in there. 

A No, there's not. 



Was that intentional or is that just i^n oversight? 
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A Well, I don't know that it was either. I mean, I 
wasn't trying^trr^conceal that fa&t>>^ An oversight? Maybe it 
belonged/fn there, maybe it didn't. Bwrfc\they had been -- they 
had bj^en informed of that orally. I just didn't put it in 
th^re. 

Q Showing you now, Mr. Keeney, 0(^6767 aikl 006768, a 


two-p^rge — well, actually, it is a one-page\lett^r . 
/second page bears a date and time stamp. 

A Yeah. 


The 
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RPTS BLAZEJEWSKI 
DCMN QUINTERO . 
[3:10 p.xH 


Now, this is Ms. Casey’s letter 


the RTC 


inVestigator>sr£ying that the Department has decided not to -- 
has decided to decline to take further smpstant\ve action on 
/the lX92 RTC referral? 

A (Witness nods head.) 


is the day 
General 


Q The date of that is October 27th, whir 
beifore your urgent memo, urgent report to Attorney 
Reno. Were you aware that Ms. Casey was going £o ^/rite this 
letter when you sent your urgent report on October? 28th? 

A No. If the question is did this letter/ to Ms. Lewis 
precipitate the urgent report, the answer wbuld t e no • 

Q\ Did you ever see a draft of^that lettex^? 

I don't think so. 

Q There is -- 

A Just for clarification, it looks as if there were 
conversations with the Executive Office of the United States 
Attorneys rather than with the Criminal Division with respect 
to her relationship with the RTC. That is my reading of it. 

Q Well, were you in communication y\th Ms. Casey in 
hie latter part of October of 1993? 


A I don’t recall being in communication with her. In 
reviewing it, nothing stands out in reviewing mA notes. 
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I show you now what is Bates stamped 007541, the 

secutively numbered. Now, 
>f an urgent 


They ar 
appears to be 


t have a 


o focus on 



what I would 
that come after 


Ms. Harris 


see that there is a significant amount of 
rewriting on those two pages. My first question is whether 
you recognize the handwriting? 

A It could be JoAnn Harris. 

Q Did you have some sort of briefing w 
?ibo\it the end of October of 1993? 

\A Ms. Harris was, she was sworn in,/l think, in 
Nov\mb\r, but she had been there sincemaybe May\ She had 
been b^ef^ for a while. She was generally aware of what was 
going on. 

Q Was there a particular reason for that? 

A A particular reason for what? 

Q That she was generally aware of what was going on 
Why was she included in the information? 

A Why was she included in the information? She was a 
department employee, so -- and she was about ''to become 


Assistant Attorney General. That was going to\be one of her 
main responsibilities, so it seemed natural to keep her 
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Tt wasn ' t aTrl^k question . 
rlshman . Off the record. 

BY MR. CLARK: 

Q Do ^ydtfrecall any speciTirc^response\that you got 

firom anycrne in the Department to this ur^nt report that you 
/sent but on October 28th? 

A Is this the one? 

Q Really the preceding document that yoVi hkd. 

A I don't recall anything specific. Bui it was a 
atter of continuing interest in the Department particularly 
fween the second floor, that is the Criminal rlision, and 
the\ fourth floor, the Deputy's Office, that :e of the 

vlew\that she had to recuse herself, and it/ ust a 

question of what was going to precipit^ 

> You did not instruct Ms. 

October 27th letter to Ms. lewis? 

A I did not instruct. I frequently suggest. 

Q Did you suggest that she do that? 

A I don't think so. 

Q Showing you next 007358 and 59 

A Okay. 

Q Mr. Keeney, was there a particula 



four days of sending an urgent report -- 

A Sometimes we send them on consecutive ays. 



eason why within 
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e Washing tonToaLt and the Wall Street 
tide, the new information, 'diversion of the Madison 
Guar^hty Funds to political campaigns. 

Q says in the secdrKifull paragraph on the 

Second pdge and refers to the two articles t’hat\you have just 
/mentioned, it says: "Based upon our reviewNof these press 

repprts, the allegations and the referrals dififer\from the 
allegations reported in our October 28th urgent report, and 


Lvin 


j funds 
political 


hat the referrals center on transactions invol ; 
lllegedly diverted from Madison Guaranty to local 
campaigns, Including contributions to pay off yheri-Governor 
:iiViton's 1984 gubernatorial campaign debt an^ borrowings by 
Airka^sas Governor Jim Guy Tucker during th^/mid-^SOs when he 
was\an\attorney in private practice." 

he time that you wrote t Kls document, youl were not 
aware from discussion with the FBI of the substance of that 
particular referral? 

A Substance of which particular referral? 

Q Well, the nine new ones. Or were you? 

Actually, the next paragraph: "We have discussed these 

new allegations with FBI headquarters and \i\ve asked that we 
be kept posted as developments warrant.' 


Do you see that? 

A Yeah. I still don't understand your (Question. 
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, you have discussed the allegations with 
did they tell you tn^y^ actually had the 

jim ajfT^Headquarte 
CLARK: 

y tell you the FBI had the\refeirrals? 
know that they did. They haci -+ as I read 
the referrals. Whether they\had them in 
ijttle Rock or Washington or both, I don't knowl bit they 
□uld very well have had them in Little Rock, a^d 

acting on a teletype out of Little Rock, I/dor^'t know. 

Q Okay. You didn't have them? 

No. 

You didn't have copies of 

our knowledge, Gerald Ma ^Dowell didn't hai /e copies of 



them? 

A Not at that point, no. 

Q The very last paragraph says: "The Criminal 

Division's Fraud Section has formed a team of trial attorneys 
who would be prepared to assume responsibility for the 
(investigation of these matters if that should prove 
necessary. " 


Let's deal first with that first sentence! 
team of attorneys first discussed? 


When was the 
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A I don't know. Sometime prior to this, obviously. 

Q Were y0u^d7T^oTVed~lTK-4^hose discussions? 

A /Twas . I was of the view tlv^t we had to be prepared 
to tak4 these over because ultimately Paur^ Casey was going to 
haye to get out 

q /And who was involved in theseN^iscus^.ons as far as 
/formip^ the trial team? 

A I am almost speculating on this, bu"t lt \ would almost 
haVe to have been Jerry MacDowell and myself. \we 
l/scussed it with Public Integrity at that timel 

Q That would be Mr. Gangloff? 

A I only mention that because some of tjhede are 

\caApaign violations, finance violations which /wouid, the 
e^cpe^t ise is in the Public Integrity Sectioj/ 

The three gentlemen who were eventual liy selected, 

Mr. M^kaV? 

A Makay. 

Q Mr. Bostwick and Mr. Nixon, what sections were they 



in? 

A Makay was in Fraud, and I think the other two were 
also in Fraud. Nixon was. Bostwick, I am not positive. 
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Q Were any of them members of the New England Bank 
Fraud Task Force? 

A /Taon't know. I don't thinKMakay was. Makay was 
handling cases out of here and he may havVstried some In New 
England , I thijjk^re^did^ Nl3cdTTT~-X_don ' t know, and the other 
fallow I >don't know at all, so I don't^ow wh^t his 
background was . 




You were Involved personally in that selection 


Yes . 

And do you know who Deb Smith is? 

Debra Smith, yes. 

Who is she? 

She is an attorney in the Fraud Setrtioyi who was head 
of\th&v New England Task Force, Banking Task Fore 

During what period of was she on tfi£ task 

force, do you recall? 

A Oh, sometime in the 1990s. I can't pinpoint the 
time. She may no longer be there. I am not sure. 

Q Okay. 

If I understand you correctly, she was with the 
Department, meaning main Justice, and then She was also with 
the task force? 


ft Ye s~; Sh e - t r i e d, — am o n g- oth e r ca rtes, \he reverend 

down In North Carolina, Bakker, she was co-counsel in that 
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and she is a fairly experienced trial attorney. 

Q Now, the^second- sentence of that final paragraph; 

"We have cttscussed the Little Rock Investigation with the 
United/States Attorney and the First Assrstant United States 
Attorney in Lit£Xe--'1*0Cir; The-^Uii^ted States ^Attorney has not 
r£quested/<5ur assistance in investigating or prosecuting these 
nattep^ to date." Those two sentences. 

' A What is the question? 

Q The question is, is that in any way ^nac^curate as to 
qfur communications with Ms. Casey? 

A Well, she hadn't requested assistance. 

Q Does this reflect that you had told 

\po^nt that she should recuse herself? 

A Does this reflect? 

Yes . 

No. But everybody knew r th a strong 

positioV' on her recusal. 

Q Did you intentionally leave out of this memorandum 
the fact that you had urged her to recuse and she had refused? 




at some 
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Now, if you will rephrase your question, I will try to 
answer it. 

Q //The question is, by not including in this paragraph 
the f^ct that you had told Ms. Casey, had urged her to recuse 
ang that she^ 

A 


refused to do so 

Everybody knew that. There w^s no ne^ed . Now, maybe 
I was/not particular enough to spell out thfc whole detail on 
It, /but everybody from me on up knew that I ffelt Strongly that 
she had to get out. 

Q So that there was no reason for you njot to include 
that Information? 

A No reason not to include it. 

Q Then the last sentence: "Accordingly, yWe do not 

tfecoWiend action by the Criminal Division unless/ requested by 
the\ United States Attorney or deemed n^eessary by events." 

Can yhu explain to me what you me£n t by that? 1 

A Yeah. I don't remember us moving to take it over 
immediately. I was trying to pass the suggestion that 
ultimately we are going to have to, we are going to have to 
seriously consider it. 

Mr. Clark . For the record, we are being joined by Alison 
[Watson who is part of the professional stal 
Mr. Sharman has left us for a bit. 


BY MR. CLARK: 

Q Do you recall a meeting in main Justice which 
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Ms. Casey attended at which the issue of her recusal was 
discussed? 

A No. I do not. 

Q So you don’t recall attending a meeting with Phil 
Heymann, JoAnn Harris, Larry Urgenson, Joe Gangloff, Anthony 
Moscato? 

A No. 

Was Casey present? 

Q Yes. 

A I don't think I have ever met Casey. I realize that 
some of the scheduling indicates that I was at the meeting and 
I assume I was invited, but for some reason, if I attended 
that, I have no recollection of having attended it. 

Q If I understand it, then, you having pretty much 

been the point person for the Department between September 
20th and the beginning of November, meaning Mr. MacDowell was 
reporting to you,, other people perceived that you were the 
person behind Mr. MacDowell, you had had conversations with 
Ms. Casey, you are saying that you did not attend a meeting 
which you had listed in your calendar at which the issue was 
going to be raised whether she needed to recuse herself? 

A I have no recollection of attending that meeting. I 
think it is the type of thing I would have remembered. That 
is not the first time they have me attending a meeting that I 
don't go to. 
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This goes 


Q Was this a matter that you considered important at 
that time? 

A /Absolutely. I have no explanation as to why I 
wasn^tf there, but I have no recollection of^ having been there. 
Q Ju^b^one moment, pleases 

A /it you have got something thaV^would Ve fresh my 
/recollection I would appreciate it, becauseXI agree with you, 
that it is a meeting that normally I would be\exp^cted to be 
at/ 

Q Well, we may come back to that. 

Showing you now, Mr. Keeney, two documentsl. 
babk a little bit in time. The first is 007256f through and 
\indluding 007263. The first page appears to pe tty title a 
outing and transmittal slip, and that is attached to a 
meiAoraodum for the Attorney General, da^ed March/ 16, 1992, 
reappointment of special counsel, fan d then the secl ond document 
007264 through and includina 007300. 

A Okay. 

Q Mr. Keeney, the transmittal slips on front of each 
of these two documents is dated September 30th of 1993, and 
the subject of the memorandum attached in each case concerns 
'the general subject of Independent Counsel, and it appears 
from the transmittal slips that you sent these memoranda to 


Attorney General Reno . Do you recall doing tti^t? 

A I don't have any specific recollection of doing it, 
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but I have no doubt that I did it. 

Stion with David Hale 

discuss j 
t 



Do Ypu^fecal 1 1 ncoh 

issue of the appointment* of the Special Counsel 
f September and October of \L993? 


"■obviously, there'^vas some discussion, and it 
heading into a situ^.ion in Little Rock 
/wherg/we had to give some thought to one, getting the United 
es Attorney out of it and, two, either ta^ing\ it over 
elves or ask for an Independent Counsel. 

Q And what would be the concern that might] cause the 
t<j>pic of Special Counsel being considered? 

A The allegation that Hale was making ^ga^.nst Clinton. 
Q Okay. 

Now, obviously, until President Clintori revested it, 
th^« e\tas no Special Counsel in this irvsxance. 

Right. 

Q Do you know of a reason for that, why it was not 
until January that that occurred? 

A No. 

Q Prior to January of 1994, did you have a particular 
opinion that you expressed within the Department on the issue 
^whether a Special Counsel should be appointed in connection 
rfith the Hale investigation and the Madison Guaranty 



investigation? 

A I don't recall any specific conversations. But I 


3341 


can't say they did not have any such discussion, because there 
was an obvious thin gs that i f the Hale allegation, if he 
persisted i^€hat allegation and weSi^d the Clintons on the 
periphery of Madison Guaranty, that not Only the United States 
ttgrney’s Of f icejjiirt— the— Department itself yas in a poor 
gfcition y>""credibly handle the matteryso obviously I 
equest^d materials with respect to the appointment of a 
so-cailled administrative Independent Counsel\ 

Q In the period leading up to November\ ancfl Ms. Casey's 
refusal, did you consider whether some of the arguments for 
Casey's recusal might apply to the Department as well? 

A Presumably we did, because the Department is loaded 
^h appointees directly appointed by President: Clinton. When 
\are dealing with an allegation against hj4, credibility 
st \has to be evaluated, you have to giy4 consul derat ion to 
your\ tions. 

Are you familiar with the Silverado Investigation? 

Is that the one in Denver? 

Yes . 

Involving Bush's son? 

Yes. 
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ei a special 


Q Did that case come up in any of the discussions of 
the handling oX-^trhe^llale mattei r ^and the Madison Guaranty 
matter ^September and October of 199 

I don't recall it being discussed^ As a matter of 
fadt, I don 


Recall any -- well/^as I say, l\didn't have 
a'hything^to do with the Silverado mattery^ 31 ^ f\didn't rea lly 
/know /hat much about it. 

Q It is fair to say that it was your bersdnal view 
thkt this was a case where the allegations required 
Ms. Casey’s recusal but were not such that required 
cpunsel? 

A Well, one, I agree they required Ms. /Carey's 
redusal. With respect to a departmental recusal,/ I guess I 
^sn\^t prepared to take the step, absent ou t people taking 
ovd*: tbe investigation and getting a little more, detailed 
inforbiation as to the specifics a fid whether or not] when we got 
the specifics we would feel comfortable in handling the 
matter, but I hadn't reached that point, but it was a matter 
of some concern, yes. 

Q Would you and Ms. Casey ever discuss the specific 
matter of the case being handled by the Department itself if 
(she recused herself? 

A I think we probably did, because 1 1 \was of the view 


that this would be an office recusal with themXkeeping one 
assistant in the case and putting a team in frorh the 
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Department. It almost had to come up in our conversations. 

7 in your~~viai*, her entire office had to 

I thought that the leadership o^\£he investigation 



appearances sake, even though \the United States 
ecused, staff is there, they work for her, and I 
ght general appearances required it. 

Q In other words, even though she was n<bt Personally 
inlvolved, her subordinates who would be making decisions could 
[ seen as -- 

A — being influenced by her. 

\Q Now, a similar sort of argument cpdild Pe made in 

con^ ^ion with the Department itself huddling it? 

> Absolutely, but the Depart ment is a much] bigger 
institution. It is able to handle that sort of a thing better 
than a relatively small United States Attorney's office. 

Q And would you just clarify what you mean by the 
Department being able to handle that better? 

A Well, the Department has a strong cadre of career 
people. We really don't care which political party is in 
Office. They do their job, and they keep an We on each other 
to make sure that everyone is doing theirjob,\and there is a 
great deal of confidence in the Attorney GeneralXthat she 
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would make certain that we did do our job right. 

knowledge, though, Mr. Johnson and Mr. Jackson 
other people who are career people\-- 

casting any aspersions, I Nam just talking 
problem. I am not casting 'any aspersions 
am just talking as a matter of\appearance 

That is perfectly understandable. Who decided to 
cdnvene the meeting on November 3, 1993 in Deputy Attorney 
eneral Heymann's office? 

A What was the meeting about, can you me on 

? 

V Q That is the meeting which Ms. Cas^y attended and the 
matt v was discussed whether she shoul^recuse . \ 

I assume Heymann or Nathan convened it. 1 
Q You had. it listed in your calendar. Do you know who 
told you that the meeting would take place? 

A No. But that is not unusual, that the fourth floor, 
the fourth floor, the Deputy Attorney General’s office would 
call, we want you at a meeting at 2:00 on next Wednesday, the 



is just not 


Isubject matter will be the Jones case. T 
Unusual . 

Q Were you aware that Ms. Casey was in\the Washington 
vicinity at that time? 
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I don't know. I have no Idea. 

You^t^Trecalla^HTs^usslon with Gerald MacDowell 
in which/tfe told you that he had 1 ear nfe^ that Ms. Casey had 
come/to the Washington area? 

A I recall that, no> 

Q Z Did Ms. Casey ever tell you that. she ''had spoken with 
/"the people in the Executive Office for U. S .NAtto^neys on the 
iss/ue of whether she should recuse? 

A I don't think so. Well, -- I don't ihiiik so. I am 
nit positive about that. It wouldn't make much difference to 
m<(. I felt strongly about it, if the Executive Ofjfice felt 
i\fferently, that wasn’t going to change my mind. 

Q Who told you or how did you learn ^hat /Ms . Casey was 
to recuse herself? 

I don't know. Maybe Margo lj^told me ,\^ maybe 
MacDo % told me. I don't remember. 

Q If you didn’t attend the meeting on November 3rd, 
did you ask anybody to summarize the meeting for you? 

A I may have. I may have asked MacDowell or Gangloff 
what happened, I may have asked Margolis what happened. I 
don't remember. You know, the bottom line here, it is all 
\right to get into details, but the bottom ulne is we wanted 
her out, she was willing to get out, so that\was the end of it 



as far as I was concerned. 

Q Did you ever have any discussions with, Mr. Makay or 
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Mr. Bostwick or Mr. Nixon about the substance of the case that 
they were takj^g-^'bver? 

A /'Yeah, I had to have discussibjis with them before 
they /took it over. 

Q Why^doyou say you had^to^have? 

A / Because we had selected them/N^e had ^elected Makay, 
/I thixik that is the way it went, then MakayNand MacDowell 
selected the other two, but it was an important assignment, 
an p. I think I had contact with them after they\sta 
Q Were there any particular factors in Mr. 
eckground that you deemed very significant to the, 

A Yes. He was an experienced United States Attorney I 
\thi\jik for seven or eight years in Springfield/ Ii/Hnois. He 
h^d 'tried cases in our Fraud Section with great distinction, 
and\ including one I think that was In New England. But he 
was ah established trial lawyer wit h a reputation,! and I 
thought that was what we needed and MacDowell agreed. You 
know, he worked closer with him than I did. I have known 
Makay for a long time, but he was working under MacDowell 's 
supervision, and I had to get MacDowell’ s views. 

Q Was it your understanding when you formed the teams 
|so before Ms. Casey recused that if these Vd°P le t0 °^ over the 
base they were going to be moving to Little Rock, or what was 


the arrangement that you anticipated? 

A Well, that is something — when you m^ke an 
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assignment or a selection like that and you put people on a 
long-term LnvestJjgatrixrrr, — you— tr^ to adjust to the people’s own 
personal situations, so it is a matter^of discussion. But the 
views/of the attorneys that are assigned x are given a great 
de^4 of weight^^mi" w h e t h e iThey^m o v e down there, whether they 
bme bacjs^every week or every other we^k or something, those 
/are ajrl options. 

Q Do you recall If there was any arrangement with 
Mr/. Makay, Mr. Nixon, and Mr. Bostwick as to vtyiat 
A I don’t remember the details. 

Q Once they took over the matter were Vou maintaining 
^rect supervision of the matter or — / 

A No, MacDowell had direct supervision ^nd he 
periodically talked to me about It. / / 

Did you ever tell Mr. Makay tjwrx Charles Banks, the 
form tJLS. Attorney, had thought tfTat the case was bullshit, 
the case involving Madison Guaranty? 

Mr. Fishman . Which case? In other words -- 
Mr. Clark . Withdrawn. 

BY MR. CLARK: 

Q Did you ever tell Mr. Makay that Charles Banks had 
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Did you instruct Mr. Makay to either review that matter 
or to not revlev^thar mat ten 

A /My recollection is that one the matters to be 
revley^d was Madison Guaranty. 

Q Now^-unders t a nd / there- w^s one referral in 19 9 2 and 

ine in 1#$3, the one in 1992 is the orie that Mr. Mark 
tfacDovrgall had concluded did not warrant further\ 
investigation. Did you specifically instructor .\ Makay that 
thAt matter had been disposed of and didn't ne^d t}o be looked 
at /? 

A Not specifically. Just told him that 
an the whole thing. The whole savings and loa 
\in 30 far as Clinton and Tucker were involved. 

Q In other words, in light of Mr. Hale ' s/ allegations 
subsequent to the disposition of the Madison Guaranty matter 
it w£e ^qur view that that matterf^ould be 

A ^ Could be reopened. It was up to them as to whether 
or not they would. 

Q Maybe in connection with that, though, you did say 
that Mr. Banks didn't think much of the case? 

A I may have, yes. 


hd should look 
situation 
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Well, I don't want to dwell on this long, but was it that 
Mr. Banks tho^bt^tTie^ c as e ~w^ s~~-bu 11 shit or that he thought 
that there''" were extenuating c ircumst a rinses , particularly 
Mr. MqDougal's personal circumstances, that^ merited not 
proceeding wi^lv^the case? 

A /I just expected them to take pother 'look at it. 

. Fishman. If I might, can I assume\f rom\your use of 



bas 

is to 

y i 

i a 

>ti 

on that 

ha 

re him adopt 

S (Dl 

mebody in 


conversation with Mr. Makay? Is that the assumption that 
underlies your question because I don't want to 
at if that was not. 

\ Mr. Clark . I have a good-] 
sneaking to Mr. Makay, apparently when Mr . htakayl first became 
connected with the case, did use that ejMfct word\. I prefer 
not t\ use profanities. 

Mr. Fishman . I understand that. 

The Witness . I am not the one. Somebody did make that 
statement . 

Mr. Fishman . That is why I mentioned that. I don't mean 
to question your good faith about your base of the question. 
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So it is your recollection that somebody probably 


said somethim^Jefnto -- 

A /l don’t know that. 

You don't? 

A 


No. 


You 


asked me what r^id to Makay or did I say 
t/o Makay^that Banks didn't think much of^hat c\se. I think I 
/probafcly did say something to that effect, but the statement 
tha£ you are attributing was not made by me. 

Q Okay. In fact, it could have been MiL Mlakay's own 


sc in? 


It could have been his characterizatifc 


right? 


Yes. But you do have a recollection /of /discussing 


I have a hazy recollection of disdusslfig with him, 
as Xar\ of the briefing when he was dgwrt there. 

ishman . Knowing Mr. Ke eney as I d p, it keemed that 
that phrase was not likely to be attributed to him. 

The Witness . Thank you, Paul. 

Mr. Clark . Okay, fine. 

BY MR. CLARK: 

Q Did you ever discuss Web Hubbell's recusal with 
-Ms . Casey? 

V A I don't think so. 


Did you ever discuss Ms. Casey's rec al with Web 



Hubbell? 
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Tdid you have afty^onversations with any 
the White House staff about tl^ese investigations up 
untiX the time of Ms. Casey's recusal? 

A (Wiifness shakes head) . '^We^.have rather strict rules 
^n the Department with respect to discussing specific cases 
/ with /the White House. That has to be at thW Deputy Attorney 
Gerjeral level and nobody else is allowed to t^lk ^o White 
Hatose people about a specific case unless they\ 
approval of the Deputy Attorney General, which 
forthcoming. 

Q Can you identify John Aterberry? 

A Yes, he is an attorney, I think he/fnay/be a Deputy 
i^ now in the Fraud Section, Criminal Division. 

And back in November of 199>/what was^his position, 
if yolk remember? 

A I am not sure. He was a supervisor of some sort. 
Whether or not he was a deputy at that time or subsequently 
became, so I don't know. He is a very experienced Fraud 
Section attorney. 
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a : you can 
collect. I 


Q I am going to show you now three separate documents / 
Mr. Keeney. The ^jjure t , — th e— Bates stamp number is cut off. 
There is, h*5wever, a second Bates st^mp number at the bottom 
right Kand side, which is GAC 001687. Tli^ is a single page 
document . 

A ,/dkay. 

Okay. Then next I am going to g'Lve yo\i what appears 
'to a five page document consecutively numbered; handwritten 
notes which have the Bates stamp number 000482\thrpugh and 
including 000486. Those are handwritten notes. 

Do you want to take a very brief break so £ha£ 
review those? It will give us an opportunity 
am \c lose to finishing. 

Mr. Fishman . You have to be. 

for. Clark . Why don't we go off thexfrecord (for a very 
brielEv period . 

[Orf the record. ) 

BY MR. CLARK: 

Q Mr. Keeney, in addition to the two documents I have 
previously identified for the record, we have handed you two 
more. The first is a two page document. 

The first page has a partially cut o^A Bates stamp number 
000487. The second page does not have a main Bates stamp 

number I-t^-does-, how e v e r, c o n tal n -JD A 00^178 which is 

consecutive to the JDA number on the previouslyXidentif led 
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page, which is JDA 000177, and also — and that is a cover 
sheet for a f^sdmTle transmissTon^f rom Don Makay to John 
Aterberry^on the first page. 

he second page is what appears to be^a Department of 
Justice Offipe^df Public Affairs p'raps releasX. 

Thejf" the second document that you h^ye now\got for a 
total/of four. Bates stamp number 005134 through >0 05 136 , and 
I what/ that is, the first page is a Department Justice form 
document called an action memorandum, and the sWcohd and third 
panes -- the second page, excuse me, is a memorandum for 
Philip Heymann from Anthony Moscato with a stamp date of 
:ember 1, 1993. The third page, 005136 is a yNoyfember 5, 

^99^ letter from Paula Casey to Philip Heymann 

\Briefly, Mr. Keeney, according to these 7 not€£s that we 
ha vd been provided with which I will r^p^esent aire 
Mr. At^rD^rry’s notes, on the ver ^flrst page 0004 82 
references a telephone call with Don Makay. If you look about 
a third of the way down there is a point in the center of the 
page and to the right of it: "USA talked with two calls 
Stern-he is preparing a draft press release. Will clear with 
JCK . " 

Did you participate in the preparation No f the press 
elease that was ultimately distributed by the Department of 


Justice in connection with Ms. Casey’s recusal? 

A I don’t know whether I participated in\the 
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a couple of 
faxed on 


preparation. I certainly would have approved it at some 
point . 

Q /"'Now, we have been provided w>th two versions that 
are ^lightly different, and what I will refer you to is a 
sihgle page widfh the Bates stamp rium^er cut off, there is, on 
Ke right lower corner GAC 001687, and that, at\the top, has 
rfhat ^ppears to be a facsimile transmission\iate\of 2-17-93. 

I ajrt guessing it is 12-17-93. And then the second one is the 
on^ that is attached to Mr. Aterberry's facsimile 
transmission, and that has at the top of that page 
transmission lines that indicate that that yas 
^ November 9th, 1993. 

What I point your particular attention td is j that in the 
N^vefober 9th draft in the next to last paragraph/ it says: 
"Ke^neV said the investigation will be^headed by\Donald B. 
Makay \a^Senior Trial Attorney in [the Fraud Sectlnn." 

In the next to last paragraph of the press release, that 
appears to have been later and was, appears to have been sent 
somewhere in December of 1993, in that same paragraph "Keeney 
said the investigation will be headed by Donald B. Makay, a 
veteran senior trial attorney." Can you — well, first of 
all, were you aware of the distinction at 'i ^e time that these 
were prepared? 


A I don't know. 

Q Can you explain to me the difference between a 
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senior trial attorney and a veteran senior trial attorney? 
There 


wording . 



It is just a question of 


It is surplusage, then? 
Ye; 



ft is surplusage. 

'it wasn't part of some effort^to bolster Mr. Makay’s 
/credentials? 

A Makay’s credentials stand for themsklve^ 
themselves. We didn't need to bolster. I didn't 
majy have seen it and probably did, one version 

Q If you would look at the paragraph abb 
am\ talking about the single page document with/GAd 001687: 

Criminal Division took over the investigation after the 
u\s .\Attorney in Little Rock, Paula Casey, informed the 
Jus\ic\ Department last week that she>ria her st^ff had 
recused themselves because of the |.r familiarity wi th some of 
the parties and the need to ensure that there be no 
misperception about the impartiality of the investigation." 

Mr. Keeney, as a lawyer, the word "parties" has a 
particular meaning to you; doesn’t it? 

A Yes, it means parties to a proceeding. 

Q You wouldn’t use the word partie^\to refer to 
fitnesses, would you? 


No. This was used in a nonlegal ser 5, as I read 


it. 
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Q 

A I focus on the"'*ftstinction . 

Q If I understand correctly, tna whole reason as far 
as yoti were concerned for taking this over^\was Ms. Casey's 
co/nection te^ftr . Clinton? 

A x Yes. That is the primary reason. Th^ secondary 
/was -/- and it was very secondary, was her r^.atl<\nship to 
Tucker. 

Do you see Mr. Clinton's name anywhere iVi the press 



No. 

Was that intentional? 

It probably was . 

Is there a reason why? 

Well, no need to -- the only^felations'hip of the — 
my Standpoint I d i rin 1 1 | any np gfi~fc*»-lnake any 

reference to the President in the press release. Anybody that 
is familiar with the matter knows what we were talking about. 

Q Why don’t you take a look at Ms. Casey’s actual 
letter 005136? 

My question, Mr. Keeney, is, is the reason stated in the 
press release, does that accurately reflecY\what Ms. Casey 
said in her recusal letter? 


A Well, they don't track the recusal letter, but I 
don't find anything inconsistent with the two documents. 
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Remember The Washington Post story of October 31st 


10 knew 
Iliinton was 


I remember there was a story Ayes . 

And that was In your November lsbv urgent report. We 
py of the article whidft^I can sh^w you, but that 
^rticle/mentioned President Clinton very^romin^ntly . Is that 
I your/recollection? 

A I will accept your statement. I do^'t Recall it. 

Q Okay. 

You just said a few minutes ago that anyonle 
anything about these cases knew that President 
involved? 

A Was one of the persons. 

\Q So there was no real need to protect Vir . Clinton at 
theXtihie this press release was issued-; was there? 

No. If you consider th[jLs_ protecting Mr-^ Clinton. 

It doesn’t have anything to do with the investigation. The 
investigation would nonetheless go on if Clinton is 
implicated, he simply indicated, but apparently the decision, 
which I do not disagree with, was not to name the President in 
the press release as one of the parties wi±h whom Paula Casey 
\was associated which had led to her recusa'A It could have 
!$een drafted the way I think you are suggest Apg, but we 
thought it was unnecessary. 

Q Okay . 
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So the way to ensure the public of the impartiality of 
invest lga^iihTwhich was the^rpose of the recusal, is to 
release that does not dispose the true reason 
al? 

n . I have to objects 

That is your characte^izatioh. I am not 



y into that. We frequently make ^statements where 
allegations against a Member of Congress, not John 
/Jones, the Representative from Little Rock, yVrkjansas. 

BY MR. CLARK: 

Q I recognize that. And it could have peek just as 
l saW to just disclose in the press release than there had been 
allegations in the press concerning Mr. ClintcSn. 

Could have. 

And that would not have disc>dsed whether the 
epartment took those ser iously or did nnf-1 
(Witness nods head.) 

Going back to Mr. Aterberry's notes, on page 2, 
which is 000483, at the bottom, and again this bears a date of 
11-9-93, so this would be at the very time that Mr. Makay 
^assumed responsibility for this matter, tl^ handwriting 
Appears to say M USA prepared memo to DM at\his request.*' Then 
it has numbers one through five, and number! obe appears to be 



Justi 


plead the two-year felony, (count blank); two, ^jet 5 K 1.1 
motion. 
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is what I am 


You are familiar with that, Mr. Keeney, correct? 

I have f orgott^ruabout it. 
mean 5 K 1.1 motion, that cbncept . Can you just 
the reco rd what t hat is? 

assume what they ar^ talking about is a 
that cooperations? I am not sih^ exactly what 5 K 1 

Okay, you are familiar with the United $tates 
sentencing guidelines? 

A Yes, and I recognize that that is a rjefejrence to the 
guidelines, but I am no expert on the guidelines 
fing to say. 

Q Have you ever heard the term "downyard/departure"? 

\A Yes . 

Do you connect or associat^^- 
That is what I assume iit^ts-. 

Do you associate 5 K 1.1 with downward departure? 
That is what I assume. 

What is your understanding of downward departures? 
Well, that you can go — there is a certain base 
I level of the violation, and with a downwa^i departure you go 
\below that. 

Q To try to move this along, is it; fa\J.r to say that 
these notes reflect that Mr. Makay wanted to khow the terms 
under which he could reach a cooperation agreement with 
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*t know. 

Mr . Fishman . I guess to clarify th^ question, who, 
according to whose understand ing? 

Mr. Cla^rk^ ^I^wlll rephrase. 

BY MR. CLARK: 

Does this indicate, these five topics hbre, are they 
f topics that would normally be associated with ^he Viiscussion 
of /a cooperation agreement? 

A Yes, they are. But I don’t know whosh they are, 
whbther this is something that Makay is passing I on 
^rberry for consideration back in the department/. 

Q Or it could be that Mr. Makay Just ^ant^d to know 
Casey had said in her discussionsytfith #r. Coleman? 
Could be. 

>Look at number five. 

I can’t read it, for one thing. 

Well, let me suggest to you that it says: "Hale not 

restricted in congressional inquiry if requested." Did you 
have any discussion with Mr. Makay on that topic in November 
3f 1993? 

Mr. Fishman . Let me ask just for the\rtecord, the word 
restricted" actually does not appear. I don\t mean to 



suggest that you are wrong. 

Mr. Clark . It is "re-tr. 


Maybe it is restrained. 
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Mr. Fishman ♦ I don't know. I just want the record to be 
clear I don't^kffow what that won 
BY MR. CLARK: 

Then I wil l suggest that and I wfLl rephrase the 
question tM^wayTit seems to indicate that there was 
Iscussltm of whether Mr. Hale might testily beipre Congress. 
Do you recall any discussion with Mr. Makay on that issue in 
f November of 1993? 

A The idea of his testifying before Congress might 
hate been brought to our attention. That is all I know about 
As you know, we can’t control whether or nit a witness 
\te^tif ies before Congress 
Q Okay. 

My question is do you recall any discu^sion/with 
Mr.^ak^y on that point? 

A\ >1 don’t know whether we [ h ad-any— dl ocus sion . I 
didn’t approve any of this. 

Q I understand that. Okay. I am just pointing out 
that it appears to -- 

A These were discussions at a lower level in the 
Department, then I did not approve them 
Q Okay . 

Before approving them, you didn’t discjlis^, -- is that 
your -- 

A It may have been brought to my attention that Makay 
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want to get reaction on these various stipulations. I don't 
know. I donj^recall . 

I recall hearing the fact that the>e might have been, 
that/flale was thinki ng of test ifying bef oreX^ongress . On the 
others, it ^o^sivTstrike a chord^wtth. me. 

Again, I emphasize these are discussions between two 
/people in the lower levels of the, relatively low^r levels of 
the/Fraud Section, and I am not even sure that\thdy ever were 
presented to me for a decision. 
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have 



Keeney, I have now handed you\two documents, 
ingle page Bates stamp number\)0513 and it 
o. It is a routing and slip which 

you and then to Jerry MacDowell, Nit appears, 
document is three pages. The top p^ge Which does 

stamp is captioned "Routing and Transmittal 


ip," date December 13, 1993, and at the bottoip it says, from 
eirald MacDowell, chief fraud section, criminal division . 

The second page is a copy of Paula Casey's November 5, 
199^3 , letter to Mr. Heymann. And the third page As the 
D©cem£>er 1 memorandum for Mr. Heymann from^nthohy Moscato. 

sion has been signed with Mr.Hdymann ' s initials but 
oils' name acting for Mr . He ymann nn-Dooember 22, 

A The question? 

Q Yeah. The question is the routing and transmittal 

slip from Mr. Margolis, he addressed it to you. 

A Yes . 

Q And the remark section says, I kr^cty that the recusal 
ad been orally approved by the reasons stajteti in Tony's memo, 


the ones upon which the decision was made and Tony is 
referenced to Moscato. 
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Moscato. 

If^yotTdidn’ t attendtlra< meeting on November 3, 

Mr. Keendy, why is Mr. Margolis sendingxthis to you; do you 
know? 

A B^e^use I had been the orne-^lealing ^ith the matter 
^nd he ytk s trying to get my reaction as the \- whether or 
/not pnese were the reasons for the decision^ 

Q And your reaction was merely to pas^ it\along to 
Mr/. MacDowell? 

A I probably talked to him about this oh t^ie phone. 

Q Nevertheless, you decided to send it jto 
MacDowell? 

A Yes. 

\Q And Mr. MacDowell decided to senpK a memorandum with 

an \xplanation of what had happened jrb-^he meetibg. 

Again your question? 

Q My question is, did you add remarks that were 
different from what appears on Mr. MacDowell* s memorandum? 

A I don't think so. They would have been on the 
bottom here if I did. 

Q Was the Department concerned about the reasons 

\stated in Tony Moscato' s memorandum? 



Concerned about the reasons. Th 


accurate . 

Q That is not my question. 



asons are 
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A Well / what is your question? 

Q Isari^Twas the Departmefit concerned . 

Mr^ Flshman. I object to the formX^ Who is the 
Department? 

:R. CLARK: 

Q / Was Mr. Margolis concerned? 

A I don't know. I just don't know. \ You \re going to 
haye to ask him. 

Q Mr. Keeney, were you aware that on Nc^ 
someone took notes in a meeting that involved i^t 
yourself and Mr. MacDowell and the topic of Hil 
Ms, Casey's recusal was raised. Do you have any Recollection 
f Vhat? 

,A Vaguely, yeah. 

Q\ Was the preparation of thi^^ecusal mek*o, memorandum 
spurre^slby the meeting concerningLcon^re aai u ndl In terest in 
the matter? 

A You mean Moscato’s memorandum? 

Q Yes . 

A I don’t know. Again, you have to ask Moscato. I 
guess I don't really understand what you're getting at. 

'jAnyway, Moscato is the only one who can answer the question. 

Q Did you, as a result of a meeting tg discuss 


v 


congressional interest in Ms. Casey's recusal, direct that a 
recusal memorandum be prepared? 
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I'm sorry, I missed the first part of your 


question. A^tfresult of a -- 

Q /As a result of a meeting to discuss congressional 
interest in Ms. Case y's recu sal, did you direct that a recusal 
memorandum ^e^prepared? 

A y First of all, I’m not sure tha£\I directed that any 
/recuail memorandum be prepared but I think it; was\ a good 
idea. I would have been in favor of that. Congressional 
interest in the matter was not an influencing factor. We are 
always interested in whether Congress is interested in the 
matter because they may hold hearings and whichjfca^ create 
^investigative and prosecuting problems. 

Mr. Fishman . Do you have the notes of tjie n^eeting to 
wh^cn^you referred? 

Clark. It is 000354. 

Mk. Fishman. May I? 

The Witness . I don't know. That suggests to me the 
possibility that somebody on the Hill requested a copy of the 
indictment. If it is an existing indictment, we would give it 
to them. You see something else in there that I don't see? 

Mr. Clark . Well, I am just saying that what we have is 
Evidence that you attended a meeting on Novetnber 30th, 1993. 
Mr. Fishman . I am sorry, I don't understand where would 


that be? 

Mr. Clark . At the very top, AAG. 
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Mr. Fishman . I believe this is Harris, confirms the 
Attorney Gen^rdT. So I think yout^ assumption is probably 
incorrec 

The Witness . November 30th. 

Mr. Fishtnan. Mr. Keeney may n^rv«= been the meeting but 
^our assumption about AAG in that context\is probably wrong. 
Mr. Clark ♦ Okay. 

Mr. Fishman. Just as a matter of timing ^ believe she 
wa£ confirmed some time in November. 

BY MR. CLARK: 

Q Now, if you look at 000209 and the nejet page which 
\ doesn't have any Bates stamp numbers 

Mr. Fishman . I think it is 210. Actual 
Mr. Clark . Okay. 

On 210, the memorandum says^Ms . Casey as 
previoh involved in Bill Clintduris— gubernatorial campaigns 
in Arkansas. Mr. Clinton and his wife Hillary Rodham Clinton 
may have some knowledge concerning loan and check transactions 




urs does . 


which are the subject of these cases. 

That information doesn't appear anywhere in her letter of 
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recused? 
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RPTS MCCALLEY 
DCMN MAGMER 

Q / Appears to me 12-3 




Wade -- which 
visor. Somebody 
mean White 
W slash 
Id take it 


with 


tice. 


may be I think Chris Wad e -- 
f^6m DOJ to>dwH people — which 
tfouse people -- that need to co-< 

/with/-- FBI and just talk to the 
uncjer advisement. 

A Well, now I can read t] 
j-ju-s-t. 

Mr. Clark . I’m sorry. 

Mr. Fishman. I think what Mr. Keeney is paying, because 
Df Vhe word "just" or abbreviation for Justice, ye're not 
sure\ 

BY MR. CLARK: 

Q\y> Okay. In any event? 

A White House would take it under advisement? 

Q Advisement. Were you aware that Allen Carver or 
someone else was communicating with the FBI concerning matters 
involving Mr. Hale in December of 1993? 

A I don't know that I was, but Allen Carver was a 
Deputy Chief in the fraud section. I mean\ x yhat is -- what's 
cmsual about that? I mean, the contact? )I ^on't know what 
the subject is. 

Mr. Fishman. Can we go off the record for k second? 
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Mr. Clark. Yeah. 

(Discuss<tr5n held off the retrotd . ] 

Mrv' clark . We want to go back on t|ie record. 

/Mr. Fishman . I want to put something^pn the record so it 
f clear. 

Clark. Go ahead. 

tfr. Fishman. It is my understanding, h^sed\on a review 
of /certain documents and communications that ^he Department 
hejs had with the independent counsel, that thii particular 
document to which Mr. Clark has referred may relate to a piece 
o^ the investigation originally handled by the fraud section, 
subsequently assumed by the Office of Independent/ Counsel , in 
rfhlph White House personnel were interviewed; 

\I don’t know that to be true. I’m speculating in part 
bas'ed qn having seen other documents^! that the^independent 
counsd^ jias requested that we notL s u pp ly at this -juncture to 
the committee, okay? And I don’t mean to suggest that this is 
not an appropriate area nor the committee and simply to 
suggest that Mr. Keeney may not have the benefit of that 
information and you may not, either. 



Clinton — 
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President Clinton announced that the White House would turn 
over documervt^"to the Justice Department, some of which 
involved''" Whitewater Development CorporabJ^on . Were you 
involved in the Dep artment 1 s_ ef forts to acquire documents from 
D^vid Kend^irl and Jim Hamilton? 

A/ Mrs. Harris talked directly to 'Xendal^. I think she 
/talked to Hamilton. I did not. 

Q Okay. Were you involved in -- in that iollection of 
documents, even if you did not speak directly t^o ^r. Kendall 
oif Mr. Hamilton? 

A In the collection of documents from t/he /White 
Ah -- yes. 

I was probably in discussion with resc/ect to that, 
handle the problem of gettij^fthe documents , but I 
e any conversation with Leather Harn ttrofT^or Kendall. 
Okay. Were you involved in any discussions 
concerning the — and without telling us what they were, were 
you involved in any discussions concerning the issuance of 
subpoenas to Mr. Kendall and Mr. Hamilton? 

A I was. ^ 

Q Okay. My question is, again, wi^ik)ut getting into 
^e clflcs, was th ere any discussion with Mjt . Kendall or 
Mr. Hamilton to your knowledge that extended them courtesies 
that the Department would not extend to other defense 
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counsel? 




With respect to^K^ndall -- and I don't 
Hamilton part. With respect to Kendall, there 
TO "Whether^gr not a subpoena would be 
think he actually asked fobva subpoena. In my 


the 


in the Department's interestN:o is^ue that 
I know some people have suggested\that Kendall 
coupe and he got all his documents under! 


otection of rule 6(e), but -- and I don't necessarily agree 
with that, incidentally. But our purpose was i f we issued the 
ibpoena we would get full and complete complijincp, w‘ ich was 
important . 

Q When you say you don't agree with/lhat^, what are you 
specifically referring to? 

vA \ Well, some suggestions ^inr^the press th^ Kendall 
insist^ on a subpoena so that — it was a grand jury 
subpoena -- so 6(e) would protect all that. That is not 
necessarily so. It could in certain circumstances, as you 
well know, and in other circumstances it might not. But our 
primary interest was getting complete -- complete response, 
(getting all the documents. 

Q And you personally did not encout^ge anyone to agree 
to-^any restrictions, on- the.. Department ' s-abili^y to use the 
documents? 

A No. I don't know that there were any R estrictions 
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put on it. 

Q J>sx give me one seconci>-please. 

V^fy last topic, should be very shb^t. 

'Mr. Keeney, did you p articipate in anK discussions in 
January of^T994 concerning the appointment of\a special 
/counsel, either before or after President. Clinton announced 
thayhe would request that a special counsel be appointed? 

A Yes, I submitted some recommended names\. 

Q Was that before or after Mr. Clinton\ ma<|ie his 
announcement, if you recall? 

I don't recall. 

And without telling us the particular r^ames, can you 
the number of names on that list? 

I think there might have been l#' on m^ list. 

And who did you submit thpee to? 

I think I gave them to ^ave-MargoTTsT 
Q And at that point he -- which office was he in? 

A He was in the Deputy Attorney General's Office at 

that point. 

Q Did you do that unsolicitedly or were you asked to 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


3374 


170 


[Discussion held off the record.] 

this time that because of 
will recess and 


Mr. Clarlcr^ We have agree* 

day that at this pointT 

s our present intention to 'reconvene tomorrow 
Lth questioning by the 



Garcia picking 
Thank you. 

[Whereupon, at 4:48 p.m., the deposition w^s adjourned.] 
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The deposition in the above matter was held in Room 714, 
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Staff Present for the Banking and Finances ervices 
Committee : Thomas Clark, Senior Counsel; Ange\j arcia. 

Minority Staff. 


For the Department of Justice: 

PiiuL J. FISHMAN, ESQ. 

U . $ . Department of Justice 
'office of the Deputy Attorney General 
10th And Constitution Avenue, N.W. 
ashington, D.C. 20530 
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WHEREUPON, 


-aOHN^C. KEENEY, 

a witness irf'the above-entitled matter, was called as a 
witness" and, having been previously duly^worn or affirmed to 
tel^ the truth,^_£he— w hole t -r-u-th^ and nothing\but the truth, 
w^s examined and did testify as folic 

MX* Garcia . Mr. Keeney, thank you fbx comiVig back 
todcvy. My name is Angie Garcia. I am prof e&sion^l staff with 
th^ Minority members of the Banking Committee ,\ appreciate 

ycfu coming back for a second day of testimony. 

The Witness . No problems. Not a big probjlem, anyway. 
EXAMINATION BY MS. GARCIA: 

Q You testified yesterday that, as a general matter, 
Adeputy assistant attorneys general and above testified 
] Tor$ Congress; is that correct? 

Yes; as a general proposition , yes. 

Q N/ What is your understanding ot why the Department is 
reluctant to permit employees below the deputy assistant 
attorney general -- attorney generals? 

A Because of the possible intimidative effect of them 
being called before Congress to justify the actions that they 
Imay have taken. They would feel that's mo^e properly a 
function of the upper levels, policy people 

V w Q Does that policy go specif ically V to\assistant U.S. 

attorneys and trial attorneys? 
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A Yes, it does. Exceptions have been made, but that's 
the general propojnjj^uu, 

Q ^Y<5u also testified yesterday that the RTC 1992 
crimirial referral on Madison Guaranty first crossed your desk 
in jZfctober -- October — Tth~, — t9412^the criminal referral. I 
believe ^rt^was included in an urgentre^ort tn^t was sent up 
throug 


e^ort that 

the chain of command and the Attorney General's 



is that correct? 

Sometime, yes. 

What is the purpose of an urgent repi 




first of 


To keep the Attorney General and the^ j deputy attorney 
and the associate apprised of current .developments in 
iatters which might be of interest to them eye wh/ch they might 
be, as^ed about. 

Q\ Was this the first time ^that you — I* 
hat . 


^sorry . 


Retrac 

Is this the first time that you experienced a criminal 
referral being the basis of an urgent report? 

A I don't think so, but I can’t -- at the moment I 
can’t point to any others, but I don't think it's unique. 

t Q So you were not surprised or --VVou were not 

prised by finding an urgent report, including a criminal 
^rral as an attachment to the urgent r gpo r t ? 

A No, I was not, because there was a reference to the 
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President and the First Lady being witnesses in the matter, so 
that’s a matt e 

Q .^<5kay. You also testified yesterday regarding the 
Justice Department’s consideration of U.S\ Attorney Banks’ 

request^aTid^his request-- fqr a prosecutorial analysis 
2 criminal referral. 

I’m not sure he made a request fdgr analysis. I 
id it, but I'm not sure -- I wouldAhavd to look at 
not sure that he asked that A Hg did -- 
look at it again. He did suqgesjt recusal, 



have 


and I'd have to look at the document to know whjat jelse he 

Q I believe I have Mr. Banks’ letter %o 
l^ep^rtment. Let me just take a moment to f^lnd iyt. 

Sure . 

I'm going to show you abetter from Mr.^Banks to 
Donna H^nneman of the Executive Office for U.S. Attorneys. 

The Bates number is 006673 through 006674. If you would like 
to take a second to look at the letter. I believe the 
pertinent part is in the last paragraph of the letter. 

A He’s asking to be recused and for the Department to 

[take over from that time forward. 

Does that suggest that he's requ .ing a 


prtrec cutorial analysi s- b e d o n e ? 

A Yeah. He’s expecting the Department o do the 
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prosecutorial analysis, and then he followed through with 
respect to presj£Atrfl-tlon~Of grend^jury and so forth. 

Q ^/-'fhank you. 

rfas this the first time that you encountered a situation 
in/frhich a U. S^arttorney requdst^the Department make a 
rosecutpfd.al decision or determinatioh^in regard to a 
/criminal referral? 

A No. No, it's not an infrequent oc&urrepce . 

Q -To the best of your knowledge, did tne Fraud 
Section, in moving forward and achieving or creating a 
prosecutorial analysis of the referral, diverge! fijom any 
standard practice? 

A I'm not sure I understand the question,/ but they 
followed through in the normal routine, if^hat'yfe the 
qu^st^on . 

Can you describe to me ,ekactly what a tljial attorney 
would r&ok at in determining whether a case has prosecutorial 
merit? 

A He would look -- first of all, go through the facts 
and make a determination as to whether or not the allegations 
or the information set forth in the referral could be proven, 
i whether there was a prima facie case. If\he concluded there 
\was a prima facie case, then he would consider prosecutability 
and; — i n doing so, would t - a - k e — into con s id eration a number of 
factors which might include the physical or financial 
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condition of the subjects, the dockets — the docket in the 
particular jurls^iietrton, “as-~fc^-~j^hether or not this case was of 
suf f icien^^import to warrant being prosecuted in that 
district . 

In other >tonis7^some oT~t?To-<Ustricts -^they have 
declaration policies. Particularly in wnking cases during 
this period, they didn't take cases below ascertain 
threshold. So those are the -- among the things you would 
taj/e into consideration. 

Q Are you aware of whether the Fraud Seirtiin attorney, 
Mark MacDougal, who reviewed the 1992 criminal referral on 
apison Guaranty, diverged from that practice, taJying all the 
alepents that you just described into consideration, when 
i rfing the evidence that he had before him? ' 

Well, he purported to consider/all the^ relevant 
facts and other matters-^yes . 

And you have no knowledge that he did differently 
than what he purported to have done? 

A No. 

Q Yesterday you discussed your dealings with Paula 
Casey’s determination as to whether she should recuse from 

“I 

anything to do with the Madison Guaranty mat-ter. 

A Yes, I did. 

Q In doing so, — did you — fir s t all\ have you dealt 

with U.S. attorneys attempting to recuse from certain matters 
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in your past experience? 

A Well ’ ve th United States attorneys 

who wanted-^to recuse and United StateS\attorneys who did not 
want X/S recuse and I thought that they should. I've dealt 
witK both aspep 

Q /fn which the situations with^'N: other\than with 
fts . Ca^ey, in situations which you have experienced in the 
past/regarding a U.S. attorney who does not w^nt t^o recuse, 
did'' you have as strong feelings as you expressed yesterday 
garding Ms. Casey's need to recuse? 

A In the other cases? 

Q Yes . 

A Well, you know, if I suggest they redus^/ I normally 

fWl\that they really should recuse themselves. I guess 
tha^’sv the best I can answer. The relat>i/e strength of my 
feeling \it ' s hard to assess. 

Q ~ Okay. Were there instances in those events that the 
Department actually took such a strong position that they 
required the U.S. attorney to recuse? 

A I think I made recommendations in situations where 

the Department did follow through and directed that the 
individual be recused. 


Q In Ms. Casey's situation, did the Department ever 
dire Dl her Lu re c use from the Madison Gu aranty matters? 

A Technically, whether she was directed^-- I wasn't at 
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the meeting, I think we went into this yesterday, despite the 
fact that my name w as on the list. I don't know that she was 
directed I think it was st^qaly suggested to her. 

Ultima^^ly she voluntarily did it, but its was under some 
strong encouragement^ — L e t ' s— pyt^ i t that way\ 

Q JZtfay . In the other situations that x y° u ' re 

discussing in which U.S. attorneys -- theN^eparfynent wanted 
' U. S ./attorneys to recuse, and they either did nod or didn't 
or/— retract that. 

In situations other than Ms. Casey's wherel thje Department 
wanted U.S. attorneys to recuse from certain mattelrs, and the 
Department actually directed those U.S. attornerys to recuse, 
v was there a written statement as to the Department ' s position 
pn \heir recusal? 

There's a procedure now where, )A the /United States 
attorney wants to recuse, they send^a^memorandum\requesting 
recusaX^to the Executive Office fui United States Attorneys. 
That memorandum is sent on with the Executive Office's 
recommendations to the Deputy Attorney General's Office, and 
that office decides if there will be recusal or not. 

Q In the event that the Department wants the U.S. 

1 attorney to recuse and the U.S. attorney objects to it, is 
\there a written statement in which the Department directs the 
?. attorney to recuse? 

Well, the U.S. attorney will be directed, and 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


3384 


whether it's always in writing I'm not prepared to say. But 
yes, they are^ddrfected . 

Q Okay. Am I correct in sayi^^gs. then, that 
Ms. Casey’s situation — recusal situatior\in regard to 
Madison has ^beren a common situatTbn^that the ^Department has 
dealt wy€h similarly on prior occasions x and pok^ibly in the 
'future it will come up again? 

A Well, I wouldn’t go so far to say t'hat \it’s common, 
burt it’s not an infrequent situation. It’s the type of thing 
that I anticipate will come up from time to tinie ijn the 
future . 

Q Can you explain to me why it will? 

A Yeah. Because it's, I think, relatively simple, 

. / / 

people acting in good faith. They believe/that /they can 

falxlV and impartially make a judgment^and they are reluctant 
to concede that they can’t, and, a s in this case, I wasn't 
suggesting that she couldn'^ be fair and impartial, I was 
merely suggesting that the appearance was such that it would 
be in the best interests of the Department and law enforcement 
if she recused herself. 

Q In Ms. Casey's situation, did the Department, to the 


& 


(best of your knowledge, ever violate standard procedures? 

A I'm afraid I don’t understand the question. 

~Q In regard to u.s. Attorney uasey’s recusal issue? 
A Uh-huh. \ 
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Q Did the Department do anything differently in 
addressing hep-recilsal issue? ^fiidthe Department violate any 
regulatiphs regarding recusals or standards, policies 
regaining recusals? 

A No^^-riot to my knowledge": 

Q Yesterday, in your testimony , ^you renewed phone 
logs /n which Webster Hubbell’s name was wrltten\on a couple 
of pccasions? 

A That's right, yes, I did. 

Q To the best of your recollection, do Vou ever recall 
discussing with Webster Hubbell anything regarding! the 
substance of the case against Judge David Hale /or /anyone in 
oAfiection to Madison Guaranty or Capitol Management Services? 
A I do not. 

Did -- to the best of your r^eollecticta, did you 
ever 'HisVuss with members of the White House anythi ng 
regarding the substance of the case against David Hale,. Judge 
David Hale, or anyone connected to the -- to Madison Guaranty 
or Capitol Management Services? 

A I did not. 

Q Mr. Keeney, yesterday you established that your 

'tenure with the Department of Justice spansxover approximately 

five decades, which I must say is something to be very proud 


of . 

Could you summarize for me, in your opiniori. what the 
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role of the Public Affairs Division is in the Department of 
Justice? 

,f fairs? 





reporters ’ 
Department and 
es and to 
officials 


respon 

spect to matters in 1 
the preparation of pr< 
sy General, the deputy 
respect to public relations matters. 

Q The Public Affairs Division, then, 
public relations -- the public relations agenjcy, 
speak, of the Department of Justice? 

A Yes . 

Q Is its purpose to promote the repiydati^n or — the 

r^puu^tion of the Department? 

\A \ Its purpose is to preserxt-'fiie Department's position 
on mat^efs in the best possible light . 

Q Okay. I'm going to refer you back to the two press 

releases you looked at yesterday. They are both regarding the 
appointment of Special Counsel Mackay. It is Bates number 
000327 and 000487 through, I believe, 488. 

A Okay. 

Mr. Fishman . Would you describe whicta ^one is which, if 
ydu — would? One of them has "Department q #' J ustice" in large 


letters in the middle, and one of them says "U/S. Department 
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of Justice, Office of Public Affairs.’ 
Ms . Garcia. — -OknVT" 


Which is which? 


Mr. Fishman . Because I'm working^off a different copy. 
Garcia . 000487 through 488 has^^fc^S. Department of 

t^in small letters. 000327 


m. . r. 
Ms^G- 


Justlce, Of f ic^-orfFublic Affai 
ha^ "Department of Justice" across the 
Mr . Fishman . Okay. Thank you. 

/ms . Garcia . Also 000487 through 488 was N^ran'smitted from 
Don/ Mackay to John Aterberry on November 9th, 1^93; 

Mr. Fishman . By fax. 

Ms. Garcia . By fax, while 000327 was transimitjted by fax 
December 17th, 1993. 

Mr. Fishman . Thank you. 

\Ms . Garcia . The difference in the second version, 

000 N 327\ is that in paragraph three the wprd "veteran" is used 
to describe Donald Mackay. He is described as inV quote, 


veteran senior trial attorney, close quote. 

The Witness . Okay. 

Mr. Fishman . We have got it here. 

The Witness . I got it. 

BY MS. GARCIA: 

k Q In understanding what the role the Public Affairs 
sion is in the Department of Justice, j\s\it reasonable 
~~ Uie Pu b lic Affairs Divisicn m i ght ha ve in a second draft 
including the word "veteran" in a description ol Donald 
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■asunaEle? — 1 , he is a veteran trial 
a senior trial lawyer. There's redundancy 
t know how it came abbut. 

'rect in sa^HJrg>~^then, as you just said, 
veteran, he has been wlt^i the Department of 
length of time that would permit him to be 

a veter 
/ A -Yes . 

Q Speaking of Mr. Mackay, yesterday you! also discussed 
the Department's move forward in appointing a special 

i I 

prosecutor. Apparently the Department considered some 

L \ / / 

applicant -- not applicants, but some employees of the Justice 
Department, and chose Mr. Mackay to fulfill/£he position of 
prosecuting the 

You mean when we selected^Mr. Mackay, wei considered 
a lot o Y other people. 

Q There was a process of considering? 

A Yes, there was. Yes. 

Q Okay. In that process, do you have any knowledge of 
the Department violating regulations that guide the process in 
’determining an attorney to take over the prosecution of the 
case? 

—A 1 - <Aon - ' - t» think - th e r e-a re -a ny . - gu idelines that guide an 

attorney taking over the prosecution of a case,\but this thing 
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pie that might be 


ilable and made a 


was done not normal course. As I understand it, we considered 
the various 
selectic 

V Have you ever encountered this kljid of appointment 
or/ process 

A X Oh, sure. I mean the -- whenever -- Veil, not 



whenever, but frequently when 
discussion as to who is the best available 



fore in your career 
Oh, sure. I mean the 

e have 

torn^y to handle 

that case. So that's pretty standard. 

Q And that same process was applied to choosing 
Mr. Mackay to move forward? 

A Yes . 



In regards to the Department’s appointment of an 
independent counsel, which I believe occurred irV January of 
199M, slid the Department follow st^nd^j^^olicy pr procedure 
in appointing the independent tn tjhe best of 

your knowledge? 

A Well, there was a selection process again, and a lot 
of names were submitted for consideration, and once a name was 
selected, then there is a procedure set up for it in the 
regulation for the appointment of such an_outside prosecutor, 
and that was followed. \ 

^ Q I'm going to close here with quiteXa broad question. 


and I hope you will just give it some thought. 

In the course of the Department of Justice ^consideration 


41-378 97 -54 
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of Mr. Banks’ recusal and the prosecutorial analysis of the 
1992 criminal refer ral on Ma dison Guaranty, along with 
Ms. Casey 's^dfecusal and the appointment of an independent 
counsel/and any other matters that pertained to Madison 
Guaranty or the Presi d e nt * s — Involvement — 

Objection, compound? 

best of your recollection ok knoyiedge, did 
tandard procedure or move to do something 
ferent in regard to the handling of those issues 
A Not that I'm aware of. 

Ms. Garcia . Okay. Thank you for coming back] a second 



The Witness . Thank you. Now I can comyiai zj if you keep 
long . 

Fishman . You can complain^irf" I keep yoiKtoo long, 
and, at\^the risk of belaboring just a couple of points, I want 
to break down part of Ms. Garcia's question, her last 
question, just a little bit. 

EXAMINATION BY MR. FISHMAN: 

Q You have been, as Ms. Garcia said, with the 
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Certainly recently in your experience, would it be a fair 
charac ter izat ionite— say~that'-yau^are brought into sensitive 
criminal patters because of your experience? 

That's probably true, yes. 

Q And jzeetr^hizir.g tHaT^this^ question^poses a little 
b/t of a jrfodesty issue for you, is it a'Lso faiAto say that 
one of/the reasons you are brought into these sorts of matters 
is because your integrity is essentially unquestioned, as far 
as /you know? 

A I hope so, yes. 

Q And within the Department, you are anji have been 
essentially viewed as an apolitical career pros/ecu/tor? 

A I think so, yes. 

, Q Is it fair to say that, from your Perspective and as 
fak ak you know, during the time that th^original criminal 
ref er^al\ came into the Department j-irffthe fall of r992, that 
is, as best as you can tell, based on your knowledge, that it 
was handled professionally and appropriately by the people 
then in charge of the FBI and the Department of Justice? 

A Yes. The only criticism that might be lodged there 
is the fact that the recusal memorandum took a long time to be 
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Q Okay. Now, with respect to the recusal of 
Mr. Banks, agair\^--irS' there — anything that you know about that 
indicates/tfhat it was handled in any^nay that untoward? 

No. 



it could nave been handled 


It could have been handled faster, ye^* 

Q Is there anything unusual in thatAin your 

experience in the Department? 

A Anything unusual? 

Q In the -- in something not be handled expeditiously? 
A Well, this wasn't handled -- my understanding -- and 
not positive of this -- it came in during/a period when 
the\ administration was about to change, and/thau also during 
tnatAeriod after the change of administration, (during the 


whore period there was a vacuum 


fhat I think was the Deputy 


Attorney General's Office there was only one person, and there 
was an acting attorney general. So I assume that's the 
explanation for the delay. 

Q To your knowledge, did anyone intentionally slow it 

down? 
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"talking aboul^-a<^t necessarily with respect 
fie U.S. Attorney's Office in^kansas but in the 
Department of Justice itself. 


very quickly, if I cour^, justi go through 
documents that Mr. Clark showeckyou yesterday just 
things that may remain outstanding. 



yesterday he showed you a document mass 


you identified that as a telephone log? 


ed JCK2, ar 

A Yes . 

Q And the name. Chuck Owens, appears oyi tl^at log. You 
see that? 

A Yeah. 

Who is Mr. Owens? 

All I know is what's onf^ther e . I don't r emember 
Owens at all. We were asked to go through the logs and 
reflect each situation where I had received calls or met with 
FBI, and this is one of the results. 

Q Okay. Now, you say you were asked to go through and 

identify FBI contacts, and that was -- 
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assistant attorney general, as the acting assistant attorney 
general , how muc 
A 



have with the FBI? 


■an tact Co- 
ery frequent. 

Is the quantity and the frequency of your contact 

hone logs\and calendars? 


ured by your 

re may be meetings v><th thek where I didn't 
for the most part the statement is 


e others 
the FBI that 


•When you say for the most part, are the 
There may have been other meetings w^th 
didn’t take any notes. 

Q And would they all be on your calendar?/ Is the 
y calendar kept by your secretary? 

A It depends. 

That's what I'm getting at. J/'i n trying to figure 
out Vha\ the depends is. 

A v I mean it came up yesterday, but I've attended 
meetings that are not on the calendar, the reason being, 
assistant attorney general will be meeting with somebody, and 
she or he will press the buzzer and say, "Come in here, I want 
you to participate," and it's not on my calendar. 

Q Now, why would something be on y<^ur calendar that 
ou don't go to? 

-A It's b e cause s omebody cam e up -arid l\couldn't go to 

it. Something was deemed more important than the meeting that 
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was on the calendar. 



that an extremely unusual occurrence? a 


happens occasio nally. 

document Mr. Cl~arvk showecKyou yesterday, 
185, which again were tel^aphone logs reflecting 
r.S. Attorney Banks. Do you \ave phose in front 

A Yeah. 

Q And Mr. Clark asked you some questions about your 

| I 

contact with Mr. Banks and asked you about howl those contacts 
originate. Do you recall that? 

A Uh-huh. 

v Q Can you explain as a general proposition what kind 
of lbacts you have with U.S. attorrjjeys or U . S . attorneys ' 

of fice^ ,> personally? [ 

A Well, take with Banks. One of the contacts I had 
with Banks was the -- there was a conflict between U.S. 
attorney in Los Angeles and Charles Banks over the handling of 
a particular matter, and I was sort of referee on it. 

Q When you say you were sort of eureferee, does that 
\ happen formally or informally? 

A Both. Mostly informally. 



Q And what does that mean? 

A It means that you try to come up with\a resolution. 
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Q How do you get involved, as a general matter, in an 
informal ■ 

A /Well, I gave you the example'Vith Banks. Another 
one nrfght be, assistant attorney general wrll say there’s a 
problem between -- as there frequently is, between the 
^outhern^Di strict of New York and Easterhyl District of New York 
/or Southern District of New York and Eastern \District of 

New/York and Newark, and I get involved with those. 

Mr. Clark . If I might interject, that woi^ld pever 
hajppen . 

Fishman . I just note for the record, 


smile on Mr. Clark’s face, and I guess although 


Clark, 


having been an assistant U.S. attorney in the/ Southern 
District of New York, and I have been an assistant U.S. 
attorney in Newark, would understand j^hat you me$n. 

3uJ>0 you explain for anyone else a^ d f nT ~ Garcia, who 
has not been a prosecutor, and for anyone else who might be 
reading this transcript, when you say dispute, generically 
what kinds of things are you talking about that you would 
referee in that sort of posture? 

The Witness . Well, one, between the Southern District 
land Eastern District, it is not uncommon them both to want 


kp prosecute the same organized crime figure ,\and there is 
venue in both districts; both of them have some^ claim to the 
prosecution, and they can’t resolve it. 
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I suspect the same thing is with respect to Newark, and I 
know this is ^ae^that you are T2rm44J.ar with, Paul, 
white-coJrlar-crime case where Newark claimed that they had the 
bettet venue, and Southern District had the^investigation with 
he ACC, 


/ 


and^. 


were asked to looJ^^aLt it, and\I was given the 


res pons jollity for that. 

BY MR. FISHMAN: 

Q Would it be fair, without putting w&rds\in your 

mohth, to characterize the relationship among Yarijous U.S. 
tjtorneys * offices as friendly and competitive? 

A Yes. 

Q And it’s your job to make sure that t Stays that 

\ in many instances? 

\A Yes. 

Now, again, yesterday Mr. Cl£ showedVyou a 
docum&ntXthat was marked JCK3 whi ch was an excerpt from the 
Banking Law Reporter and discussed various procedures with you 
for criminal referrals. Do you remember that? 

A Yes . 

Q And I think he asked you — and either you or he 

can correct me if I am wrong -- that one of the points or one 




lof the purposes of this procedure that's emJ^odied in that 
document was to encourage earlier rather thiai* -- to encourage 

^ \ 

banking authorities and regulated ins titutionsy to make 
criminal referrals earlier rather than later. 
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A Criminal referrals or contacts with the prosecutors 
so the pros ecu tcys-can gTve ~trhe~^gency the benefit of his or 
her views^is to whether or not the master would be prosecuted 
in that particular district if the allegations were provable. 

PCncf is it TaXr^-tp say that tne of the goals 
that p* well, I don't want to put whirls in ^our mouth. 

/What /s the goal of doing that? 

is to preserve what we haOa described as 
precious investigative resources. We have the\sarpe policy 
1th the inspectors general and -- 

Q Whose resources are we concerned aboult? 

A We are concerned about the resources /of / the agency 

rather than Justice. 

Q And when you say the agency, are you talking about 
thV F^BI , which might take over the case ‘err come 'into it, or 
the Xef&rring regulatory agency? 

A v Primarily the referring regulatory agency. 

Q And so the idea is to let the regulatory agency know 
at an early stage whether to spend more time investigating? 

Is that the -- 

A That's the idea, whether it would be productive to 
| spend more time investigating. 

Q Okay. Now, let me show you a do&utoent that’s Bates 
s trampe d 00 66 7 6 / - which i -s —th -o- mem o- da ted Marrch\l9th, 199 3, that 
Mr. Clark showed you yesterday from you to Mr. grazier. Do 
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you have that in front of you? 

A Ye^ 

Q You were asked yesterday by Clark whether you 

had read this memo before it was signed, an^ I believe you 
testified t>aifyou didn’t know. 

A X This memo, yeah. Certainly that’s true with respect 
to th4 MacDougal memorandum which is attached. I\ don't have 
any/recollection of having read that. 

Q And you said something yesterday aboi^t -- 

A And I probably didn't see this as such 

Q When you say this as such, the memo it 

A The memo as such, but I believe Mr. yrg^nson 

ussed it with me. 

) Let me stop for a minute. Mr. U p^ensoln -- at this 
timk, March of 1993, you were the ng assistant attorney 
genera s J/? / 

A Yes, I was. 

Q And Mr. Urgenson was acting as your deputy assistant 
attorney general? 

A Yes, that's right. 

Q Can you tell us a little bit about Mr. Urgenson' s 

^background, if you know? 

Yes. His background, he was an assistant -- first 



assistant in the Eastern District of New York,\ came down to 
Washington, headed the Fraud Section, and subsequent to that 
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and during this period was an acting deputy assistant attorney 
general . 

Q So the record is clear, you^id the first assistant 
in the Eastern District of New York; that*\ the person right 
3er the Updated States attorney?' 

A X That's right. 

Now , you said yesterday that Mr. ^rgen^on had the 
powfer to sign your name to a memorandum? 

A That's right. 

Q Can you explain how that comes about?! 

A Well, deputies general have the -- a be authorized to 
jtgn for the assistant attorney general. They/exercise their 
\own discretion as to whether or not it's a matter that the 
^sr^tant attorney general should see before itys approved. 

And so without characterizii] 

signi>? 

that aside, as a general matter, is it an ordinary business 
practice of the Department of Justice for deputy assistant 
attorneys general to sign for the assistant attorney general? 

A It is. 

Q And is that limited to that particular relationship, 
\or are there other relationships in which Vthat exists? 

A Well, there are other relationships,. If the — if 



whether \this -- his 
his particular document was standard or not, leaving 


the deputies were not authorized to sign, it would slow down 
the work of the -- applying it to the Criminal Division. It 
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would slow down the work of the Criminal Division 
tremendously^ 

Q And 1 take it by March of 1<7£3, Mr. Urgenson had 
been/with main Justice for some substantial period of time? 

A YealrT^he had. I’m tryTrrg^to remember exactly how 
long. Three or four years, I’d say. 

/Q Okay. Now, again, to be clear, ^ou we're the acting 
assistant attorney general because there was ^o assistant 
attorney general? 

A That’s right. 

Q Mr. Mueller, who had been the assistant attorney 
$neral, had left? 

A On January 20th. 

Q And Mrs. Harris became the assis^ .orney 

ge in November of 1994? 

That’s right. 

Q You said yesterday, though, that she got to the 
Department before she was the assistant attorney general? 

A That’s right. 

Q How does that work? 

A Well, she was brought on as a -- I guess the title 
was consultant to the deputy or the Attorney General; I’ve 
forgotten which. 




~"Q After she had been designated as the potential 
nominee or to be the assistant attorney general\or at some 
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point in relation to that process? 
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DCMN MAYER 

Q Ha s^fcita’t happened befori^in your experience, that 

people c-dme on? 

/A It’s happened. I wouldn't say i\’ s a frequent 
oqcurrence, JsutTit ’ s not unusual'T' 

Q Okay. Now, let me show you w'hat’s Bates stamped 
000317, which is, I believe, an excerpt of vour 'handwritten 
notes from April 7th, 1993 that Mr. Clark showed Vou 
/ 

yesterday. 

A Yeah, those are my handwritten notes J 

Q Now, there’s a reference, the last reference on the 
page says, Web Hubbell, keep up to date on any/ developments ; 
\is\that right? 

A Yes . 

Did that have anything to cto^-tfith Madison Guaranty 
or WfRteyater or any matter that [we've been discus sing here 
over the last two days? 

A No. 

Q And you state that relatively unequivocally. Can 

you explain how you know that? 

A Well, I've never discussed Whitjewater-related 

l matters with Web Hubbell. 

Q Why not? 


A Well , it would have been inappropriate because of 
his relationship with the President and the White House. I 
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was aware of the fact of that relationship, and I would not 
have discus se^i^irfr^with him .^ArtcKif I -- if the issue was 
raised, ^Twould have remembered it because it's the type of 
thing'" one remembers. 

Hgv-'Tnuch contact did yoTr-have with 'Mr. Hubbell who 
/as theyiCssociate Attorney General? 

I had three or four contacts with\him.\ One of them 
I referred to yesterday was a personnel matter, wnich the 
At/torney General -- Criminal Division personnel matter, which 
tAe Attorney General asked him to handle, and T\ hald contact 
w.th him on that. I had contact with him on the fjord 
prosecution. Congressman Ford in western Tennessee, and I had 
\cor\tact with him on another matter that he brought to my 

^t^ition, an allegation of possible violation by somebody in 
th^. Department, and I had contact with^him on that. I don’t 
recaibl much else in the way of co ntacts with him. ] I've 
attended meetings with him -- 

Q As a — 

A -- where a lot of people were in attendance. And I 
think early in his regime he used to ask me if he could do 
this or if he could do that — that was when he was very 
new -- and I would give him the benefit of my views on the 
subject . 

q Generically , what Kinds or suojects ^re you talking 
about? 
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31 


A Whether or not on a personnel matter he could -- one 
that I remempeiTTwhether he ccmTd^have access to the file. 

Q To come back to your calendaXiust for one second, I 
apologize for jumping out of order, but 1^ sort of going 

the^tbcmnents in the ordeiNdr. Clark showed them to 
yesterday, and I have a piece of paper, several pages of 
Uendar. How do things get onto youx\ calendar? 



Normally, my secretary puts them on\ but sometimes I 

your secretary puts them on, 4o people call 
you or do they just call her? 

A Both. 

Q Or either, as the case 

Either one, right. 

:. Clark . Can we -- just s 
you j\ > identify by the Bates st ;r 

page? 

Mr. Fishman . Sure, I think it's 145 through 168 were the 




clear, can 
and last 


group . 

Mr. Clark . Just for the clarity of the record. 

Mr. Fishman . Not a problem. 

1 BY MR. FISHMAN: \\ 

Q Yesterday, Mr. Clark showed you, and I don't have it 
handy, I believe, but he showed you a -- hereNit is -- a 
document marked 1982, which is the cover page o'f a fax to you, 
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was something 


with documents attached, from Mr. Carver, dated September 20, 
1993; and the^ddcuments that a reattached are the recusal 
packages^/ I ' 11 call it, relating to MrXjBanks . 


Mr / Clark . Can you again just 
Hr. Fishman . I'll be happy to 
package is 1982 through 1996. 

Mr. Clark . Thank you. 

BY MR. FISHMAN: 

Q And Mr. Clark asked you whether there/ 
that had prompted your asking Mr. Carver to serid you that 
'document; do you remember that? 

\ A I do, yes. 

\ Q\ Let me show you what the dogjjtffent thatVis Bates 
stamped ^>746 , which is part of a farcer document Ratps stamped 
7736 through 7767, most of which, although as Mr. Clark 
pointed out yesterday with respect to two newspaper articles, 
not all of which appear to be excerpts from the notebook of 
Mr. Gangloff. Okay, and at the bottom of page 7746 there is a 
notation; it says JCK, with a colon, do you see that? 

A Yes. \\ 


Q And then there are three lines or handwriting, and I 

> \ 


wonder if you could read them. 

A Well, the first one says, series of allegations 
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against Clinton. And then there’s a slash and then there's, 
per Paula, nojthlTng there. That^-vJ^at it looks like to me. 

Q // And then there's an arrow ancNit says, Johnson; is 
that/-- 

If^-tfould be Johnson. 

That looks like 30. 

30 or thinks? 

Thinks, okay. 

Mr. Clark . I think it's thinks. 

BY MR. FISHMAN: 

Q If I could suggest, thinks -- if Mr. tlark disagrees 
with my reading, or Ms. Garcia -- Johnson things |ast fall's 
letter concerned this? 

\Mr. Clark . That's what I would read yi as./ 

BY MR. FISHMAN: 

.Obviously, we are going to be dp pn g irg Gangloff, 

and we may get a different reading. But for the purposes of 
this, would it be fair to say that these notes of September 
20th appear to refer to the document that may -- that may 
refer to the document, 1982? 

A It could. 

Mr. Clark. One second, please. 

BY MR. FISHMAN: 



Q And then, if I could, just two other \matters that 
are raised yesterday by Mr. Clark that are referred to in 
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these notes. One is on the same page, a little higher up, 
7746. There^arfe some -- Mr. ClaYk^asked you yesterday about 
discussions relating to a -- let me back-up. 



b eing ask ed yesterday bv\M-r. Clark about 
dj/scussions^be tween the U . S 7a~ttorrneyJ s office in Arkansas and 
Judge Hale's lawyer, regarding possible OastimoW or 
cooperation? 

A Yes . 

Q Okay. And at the top of page 7746, \here are notes, 
afid I would like you to read them if you could. 

Okay. JCK , one, get detail proffer iron attorney. 
Okay. And two? 

From defendant. 

With? 

With no promises. 

Okay. 

Mr. Clark . Okay. With the understanding that there's 
just the letter W, but it appears in context that that is 
shorthand for the word "with." 

Mr. Fishman . Fair enough. 

BY MR. FISHMAN: ~ 

And then what follows that? And again I don’t mean 
to suggest that there's anything different in, these notes 




Mr. Keeney testified to yesterday, so — but I\just want to 
And then it's MJ? 
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A Would accept proffer, 5K, substantial, useless as 
immunized wi>rress. 

Q/ What do you interpret, usele^ as immunized witness 




Normally, I 
omebody with 
' s going to 
vernment ’ s 

Of violation 


know, just 

n a sense of, you're talkie 
e sort of a disposition, wheth 
otherwise; and generally 
the individual pleads to 
rather than getting straight immunity. 

Q Why is that? 

A Because it demonstrates to the jury /that -- one, 
\th^t he’s admitting complicity in the matter/ and two, that he 
ot necessarily getting a sweet deal f^om thf government in 
or&^r^o introduce his testimony. 

Uh-huh. 

Now,' yesterday Mr. Clark asked you about the need to send 
various urgent reports to the Attorney General? 

A Yes . 

Q Do you recall that? 

And I believe you testified that you had been keeping the 
\Deputy Attorney General's office apprised \<yf this matter as it 
went along? 


A Yes. 

Q If I could, let me show you page 7749\ which is 
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another page in the same notebook, and ask you if you can take 
a look 

Okay. 

Have you had a chance to^r* id it? 

I’m having difficbity readj wg it. 
having trouble just decHpheri the 


:K, IN would 





Yes. Conference call. McDowell, 
probably be Irv Nathan was who -- 

A Irv Nathan at that time was the Associate Deputy 
Attorney Ger^ral. 

Q And again because there are lots of /pedple with lots 
of\ similar-sounding titles in the Departmentyof /justice, the 
tSep^ty Attorney General at the time was Ppil Hermann? 

Yes. 

And in the hierarchy o f the that. * s the 

number two position? 

A That's right. 

Q And then the Associate Attorney General is the 
number three position? 

A That's right. 

Q And then below that there’s a lk^er of Assistant 
v^ttorneys General? 

A And the Solicitor General. 

Q Although where the Solicitor fits in 'that hierarchy 
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is somewhat less clear? 
A Ric 



below the number two and number three there’s a 
might be considered at x t;he number four 


were acting in that capacr^y wf^en you were 
tant Attorney General? 


The Attorney General and the Deputy Attorney General 
and the Associate Attorney General may have personal staffs 
who are outside the hierarchy, correct? 

A That’s right. 

\Q And rather than belabor this, wo*fld it ( be fair to 
sayXtn^t Mr. Nathan was in fact the Djrfncipal Associate Deputy 
Attorney\3eneral , which made him ganiAf-nrpnihpr of 

Mr. Heymann's personal staff? 

A That’s right. 

Q Now, and then, so you were saying the notes reflect 
a conference call on September 20th among you, Mr. McDowell, 
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And bureau you interpret to mean? 


And then below that it says? 


•"me stop you. DAG? 
Deputy Attorney General 




id then there are a number of things. 

Let them proceed. Hale is one. We wi]ll pursue -- we 
should pursue leads. Focus, it looks 1 ike equal 
si\gns, Madison loan. 

Another one is paper trail, pursue things without 
s^ec^fic cooperation of Hale. 

Okay. And without be labor iru^what th<$^e particular 
notes\me\n, in the sense they ar e" Mr. Ganqloff's n otes, is it 
fair to say that that reflects that Mr. Nathan was involved at 
a very early stage, as you testified yesterday? 

A Yes . 

Q Okay. Now, there came a time, as you testified 
yesterday, when your view of the recusal issue carried the day 
and Ms. Casey recused herself? 

A She recused herself. 


Q If I could, and again, since experience is not 
universal and Mr. Clark and I are both former prosecutors in 
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large districts, is there a difference -- let me stop a 
second . 

Doetf^ the Criminal Division relate 'Uif ferently to large 
districts like the Southern District of Net\York and smaller 
districts liJ 


the -- well , let • s 


use Arkansas, but 



^maller/districts like New Hampshire or j^wa? 

It does. 

Q Okay. Can you explain that? 

A Yes. Because the larger districts ha\ve b larger 
nijmber of attorneys, they have specialization and usually they 
have experience in complicated cases and in compliiated 

\ I i 

hahdling of -- complicated, delicate matters. /That's not 
necessarily true in a smaller district. 

Q Now, is it unusual for the Criminal Division -- let 
me blacky up. 

hem a U.S. attorney's offic e is recus ^H frnmJ ^ matter, 
in your experience, who is assigned to take over that matter? 

A Well, there are two options. One is to have another 
United States attorney office take it over and the other one 
is for the Department to take it over. 

Q And in your experience, which generally happens, if 
you can generalize? 

A It's hard to generalize because t’he\answer depends 


on the particular administration. I think towards the end of 
the Bush administration, the tendency was to put\recusal 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


3414 
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matters in another United States attorney's office. I think 
in this admijjjrsfTration, under Ms>->Eeno / the tendency is to 
have th^Department handle it. 

/Q Okay. An d when — are there cask that the 
Department jiarhdles in U.S. attorney's of ficesXor in other - 
in various districts when the U.S. attorh^y's office is not 
< recused? 

Mr. Clark . Could I have that read back , \ple^se . 

Mr. Fishman . Sure. Rather than read it fyac^, 1 will 
ji^st rephrase the question. 

BY MR. FISHMAN: 

Q Aside from cases in which the Criminal division 
\assumes responsibility for a matter in which A u7s. attorney's 
office is recused, are there cases that the Criminal Division 
litigates or investigates throughout^jthe country\when a U.S. 
attorney's office is not recused?[__ 

A Well, the -- there’s an automatic recusal policy 
with respect to investigations of Federal judges in the 
District. So the Department takes over all of those, the 
Federal judges in the District. It's in the manual; I guess 
it’s in terms of recusal. But that is the rule, because for 
obvious reasons, it’s inadvisable for a Un\ited States attorney 
o investigate and get into an adversarial situation with a 


judge before whom he will be appearing in the future, 
particularly if the investigation doesn’t result, in a 
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prosecution . 

Q /-But what about situations"^ wnich there’s not a 
recusal? In other words. I'm just saying\generical ly , is 
there a trial capairtuty and^-afv^jj^yestigativ^e prosecution 
capabili^jf In the Criminal Division thajt is us^d on cases in 
; which \A U.S. attorney’s office is not recused bilt may not have 
the /resources? 

/ A You’re confusing me with the terms. 

Q I’m sorry. 

A There are such situations where the United States 

attorney will ask the Department to come in. 

Q Okay. 

A And he may just turn the case ove/ to /the 
E payment, or he may just ask for assistance. 

\Q \ Okay. And in this parttetilar instance/^when 



Ms. Castry -- when Ms. Casey's office was -- became recused 
from this matter, it was assigned to the Fraud Section? 

A Yes . 

Q Why? 

A I’ve been thinking about that as to why we assigned 

lit to the Fraud Section, and I think it came down to us 
'having -- we were influenced by the fact that it was a fraud 
m>nn-pr; fwn, fh e fact that the — we hacL ^aVallable a talented 
trial lawyer in Don Mackay who could be put in ^harge of it. 

Q I just want to -- I think, just very br iefly, one 
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other thing. Yesj^exdny-, — Mr .^Clark showed you a document which 
bears a Bales' stamp number, 7128 AZ^lt is attached — it is 
attached to a document that goes from 7 1211 to 7151, but I just 
wanb^ to focus onbhe- fir s t p age^_ It is a do\ument that is a 
Xqfcox of ^document that you testif ied'-yesterdcvy has a 
^ellow/^- has a copy of a yellow sticky oj^xa yellow Post-it on 
top df a document that you know from your experience says 
unc^erneath, limited official use? 

A Yes . 

Q And you described this, I believe, as 

nclassified cover sheet? 

A That’s right. 

Q Can you explain what that means? 

Nonclassif ied cover sheet for a/^ensitive matter. 
Okay. And by classif iedp^trfiere are --is it fair to 


say thatL/there are procedures for documents that have to be 
classified for national security reasons? 

A There are. 

Q And those, we are generally familiar are secret and 
top secret? 




A And confidential. V\ 

Q And confidential. And in certain instances, why 

the Department use this document call ed limited official 
I mean, what does it mean? \ 

A Well, it's used because you can't use security 
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classifications. It's an improper use of security 
classif icatix>rrs if it doesn't invoice a national security 
matter ^arnd doesn’t warrant classif icatib<| as such, but 
nonetheless the mat erial is o f a sensitive nature and the 

r ited offJt-Cial use cover sugges ts^tjiat it s\ould be handled 
a eyeful manner, more carefully thanN^he usVial manner. 

/Q Can you -- without giving away thev secrets of the 
Department, can you share your experience about the 
consistency with which limited official use co^er sheets are 

l 

employed? 

A Well, they have become fairly consisdend nc with 
thds Attorney General. She gets a little upset if she finds a 
\^ery sensitive document floating around without cover sheet 
" it. Prior to that, it was not a unifoprt' practice. 

Some people put them on an^snme peopl^ didn ’ t? 

Some people didn't. 

Q And unlike a classified document, there is no 
sanction? 

A There is no sanction. 

Q If a classified document doesn't have the right 

n cover sheet, it's a violation of procedures? 

A Right. 

Mr. Fishman ♦ I think that's all I haye.\ 

The Witness ♦ Anybody else? 

Mr. Clark . I do have a very -- I think it going to be 
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very brief follow- up, if I c ould take about half an hour, I 
think. Tha>>^ a contradiction in^terms. 

EXAMINATION BY MR /XLARK : 

Keeney f one nf^the things that, you mentioned was 
factors in a prosecution is th^ state of the 
particular district. 

ter FIRREA, the Financial Institution Recovery and 
orm Enforcement Act or something like that Was \ passed in 
ISlQQ , isn't it true that the Department of Justice placed some 
emphasis on financial institution fraud cases? 

A Ye ' 

And isn't it also true that the Dep^irtm^nt even 
shed a category called major cases? 

I think that's true, yes. 

Okay. Are you personal lva^are of the\f actors that 
by the Department and a rc still in ube " B y the 
Department as to what constitutes a major financial 
institution fraud case? 

A I don't know that I’m familiar with the specifics, 

no. 

t Q Okay. I believe that you said e\ little bit earlier 
t your understanding was Mark MacDougaluA the trial 
orney, purported to take all of these f^crprs into 
consideration when he prepared his February 23kd memorandum. 
Now, just so I'm clear, you didn't read that memorandum? 
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A I dojo^trThink I die 

Q /£>kay. Is there any other b>sis for your answer that 
you understand he took -- he purportedly took these factors 
irvpo consider^trlTori? Did you have^a^conversats^on with any 

/ pther employee in the Department? That x ^ just Rooking at the 
document -- 

A Looking at the document after the £toct.\ 

/ Q Also, again, so I’m clear, were you invdlved 
personally in the selection of the three attorneys from the 
Fraud Section who took over the matter? 

A I was involved in the selection of M^ck^y. I don't 

\ recall -- I don't know the other two people, 
contribution in that regard was not significant. 

\ Q, Okay. Now, it was decided t^aif the matter should be 
held or prosecuted by the Fraud Section? 

A Right. 

Q There is no Department policy that precludes the 

joining of prosecutors from two different sections in a single 
investigation, is there? 

A There is not. 


And would it be fair to say that 


certain cases. 


the presence of prosecutors from two different sections might 
actually strengthen the invest lgati-un-by^prcvi^ing 
perspectives? 

-ft It might. 
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Q And fair to— &ay^, since for a long time you had 

some overs-i'ght over the Public Ii Section, is it fair 

to say"that the Public Integrity has some very 


/ 

difficult calls_ 
well, I ' XX ' withdraw it. 


? And by that I mean -- 



matters of public integrity, such X: es, aren’t 


/ there many gray areas? 
1 A .Yes. 




Q And by gray area, so that we are both 
wavelength, what I mean is areas where conduct, 
questionable whether or not a criminal violate 
y occurred . 

A Yes . 

So that these are people, generally, vfrio are dealing 
difficult factual situations; is that cbrrect? 

A True. 

Q And because they have enforcement over the bribery 
statutes, many times they are involved in financial matters 
where there is the passage of money, and they have to make 
determinations whether or not there's a gratuity or a quid pro 
]quo? 

A If the passage of money is to a Federal official, 
ye 

Q Okay. Well, the experience that they\would get in 

pr osecuting Federal offenses certainly might have^ some 
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relevance to examinati on - of — cgnduct that might violate Federal 
statutes ap also violate State bribery laws; wouldn't that be 
fair 



Kay. Was there any — to ybur knowledge, was there 
any significant disagreement as to whether^anyone from the 
/Publfc Integrity Section should be included rn the trial 


A I'm assuming it was discussed, but th^ decision was 
made to go with the fraud team. 

Q Okay. Do you know -- I just don’t like the passive 
VvoAce. Do you know who made the final decision a^ far as the 
Constitution of the team? 

\ A. Mrs. Harris. She would have been on bbard then. 

And I didn't mean that cpiwrfent as a criticism; I 
meant n^/personally , I don't like the use of passive voice. 

You were answering questions by Mr. Fishman about career 
people as opposed to political appointees? 

A Uh-huh. 

Q Just generally speaking, though, isn't it fair to 

ay that a career person could make certai^x decisions in order 
to advance their career? \ \ 

Mr. Fishman. Are you speaking specij i^aUy about 
Mr. Keeney, or are you speaking about, generally, as a 
proposition of human nature? 


nr 
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i bfeings . 
in Little Rock 


BY 

Q ^ a s a proposition of human n^tjare. I mean no 
pect . 

A of human~'rfa^ure / it‘s fhpssible, but if 

fiat happened in the Criminal Division,^hat person's career 
ould/De severely interfered with. 

Okay. But it is possible? 

It's possible, sure. 

Career people aren't automatons? 

They are no different from other huma 
Your discussions with Michael Johnsoi 
\on \Sept ember 20th, 1993, you discussed to some' extent the 
eal\J.ngs of the Little Rock U.S. attorney ' syoff ice with Randy 
Coi^m^n, Mr. Hale's lawyer, I will repr^ent anti it's a fact 
that >$r\Hale was indicted on September 2 3rd, whicft was only 
three days afterwards. Mr. Coleman, according to his 
correspondence, only gave notice of his appearance about the 
beginning of August. 

Were you aware when you had these discussions on 
September 20th, first, that the U.S. attorney was intending to 
jindict Mr. Hale or present the case to theyigrand jury for a 
Vote on indictment? 

-ft 1 — a s sum e I w as, y e a. 

Q Do you recall if you were aware that Mr. Coleman was 
ask ing th e m t o -de l a y th a t pr o c ess— f o r so me per i od !) of time? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


3423 


49 



I was aware oT"-Uvat, yes. 

Did you give any advice on tfra^t issue? 

Well, the advice -- we got into this the advice I 
have given w^feh^respect to a praFTi^ and so f\rth. The 
proffer was not forthcoming, and I didn see afoy reason for 
delaying the indictment. Our concern was n6t whether he was 
/ inducted immediately; our concern was that no^lea^ be made 
wipi him without the government’s interest beinVj protected, 
his indictment didn’t interfere with that. 

Q Certainly as a prosecutor, you wouldn^ want, to use 
a tolloquialism, "take a pig in a poke." 

A Well, that’s exactly what we refused' to/ take. 

Let me go back to something you raised/there. I thought 
you\wei^e going to ask this question, bi^t^you didn't -- 
Well, I'm not finished, [B ut go ahead. 

A I’ll do it when y^u are finished. 

Q I’ll tell you, so you don't lose your thought, why 
don’t you? 

A Well, you were going around the circle as to 
whether -- why we didn’t have the Public Integrity Section as 

& 


part of the process. One of the reasons 


that I supervise 


the^ Public Integrity Section. I was going to^ have the lead 
responsibility with respect - to this matter, an<^ I'm acutely 
aware of independent counsel matters and other matters that 
t>er Public Int egrity Section ~ is inv o lv ed- in. — 
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The fact tha-trThey wer^^wton the team immediately did 
not mean^rfiat we didn't have in mind>gtting them in at any 
point/ when it was indicated that there wa^a corruption 
violation that 


tieir jurisdiction or they 


JuTd come witRih 
buld be/fielpful with. 

I appreciate the information. w6\jld i^ be fair to 
say/ though, that there might be a case wher^\the\ir inclusion 
at/ the very beginning -- well, let me withdraw\ it J 
I You were supervising the matter, but certainlly you aren't 

going to pour over the thousands of documents tihab Don Mackay 

I 

and the others were going to go over? 

A That’s true. 

Q So it is conceivable that the presence/ of someone 
frhm the Public Integrity Section at th^very beginning by one 
of tKe'^attorneys who would go thrptfgjfall of these) 
transactions that involved prominent elected officials in 
Arkansas might have a positive benefit? 

A It might, but it's not likely to have a positive 
benefit that we wouldn't have become aware of almost 
immediately, because Mackay is an experienced prosecutor and 
lat that time, the primary focus was on fr^u\i matters. If — 

Ws I said, if we had any indication of substantial corruption, 
we^wo uld hav e put aomebody from Public E ntTegri^v in 
immediately . 

— q Okay. Mr — Fishman,. showed. you some of ^our telephone 
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logs, par t icu larly''^- 7 at leaST-sane showing a conversation with 
U.S. Attcjrfiey Banks. Are there any documents that the 
Department might have that you could provide to Mr. Fishman to 
illuminate th^^raTter that yoiTl^ere^s peaking bout with him at 
fiat time 

I don't know of any, no. The coiWersa^tions with him 
wer^ — I had two or three conversations witn\ himy and they 
were with respect to discrete, separate matters. '.And I don't 

know of any recordation of conversation other t'ham what might 

i ) 

be in my notes and those have been produced. 

Q Okay. I'll just state for the record that those 
\three pages are the only pages that have been/proauced to the 
omirtattee regarding contacts with Mr. Banks/in either 1992 or 
199 

Mr \ Cl ark. I would just askpTlr. Fishma n maybe to check 
it again. 

Mr. Fishman . I'd be happy to do that. I am not sure 
that we were asked to look for Mr. Keeney's notes related to 
all contacts with Mr. Banks I could be wrong. But we will 
check. 

Mr. Clark . Let's not debate. 

The witness . Let me clarify, we went ; ti\rough that with 
regard to the idea oi any contacts with 

BY MR. CLARK: \ 

-q Okay . Ju s t ■ to — cl a r - i - fy quickly - on e poin t. I went 
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through, to S£me"extent , thepSr^^culars of your telephone 
calls on/September 20th of 1993, and tNjust want to return to 
that /fairly quickly, so I'm going to show ypu a few 
documents. Some' we * ve seen befo^e>^but I'm <^ing to give you 
t^/o more^that we haven’t seen at thispbint. 6pe second. 

C'm actually going to show you three d^cume^its we haven't 
seen before and I will identify them for the VecoVd. 

A000264 is a page that is represented by the Department 
to be your telephone logs; the date is Friday, '^epjtember 17th, 
1993. 

The second document is single-page Bates ^taitiped A000448, 
which the Department has produced, which is mlrpc/rted to be 
call's from the phone numbers in the office At the Associate 


At^orkey General to all other departmen 

\ \ ^ 

Mr. Hubbell's tenure. 


numbers^ during 


And the third is a document, GR0000718, which is a 
photocopy of telephone message slips of Mr. Hubbell. 

And I just want to do this to clarify this. What you 
will see is that on 000448, Mr. Hubbell’s calls to other 
people in the Department, there's a record that on 9-17-93, 
which is a Friday afternoon at 16:57:30, wjr^ch I interpret to 
be 4:57:03 p.m. on Friday afternoon, so ju^tXbefore 5:00 p.m., 
heplacea a call to 514-2621, which would be y^ur number. Is 
that correct? 

^ ft Sure. 
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Q Okay^^-Artd~then, KTr^Hubbell received a message from 

you, according to GR000718, Mr. Keene^returned your call -- 
meaning Mr. Hubbell -- please call; and it\s indicated that's 
a t /6 : 0 0 p . m .^^Ser'aBout an houF~^ft^r you got ^t he call from 
Mr. Hubbell, you called him back. So what we have on your 
"telepjrone logs, 5 o'clock, you get a call c^at's\in the "in” 

/ column so, that indicates that it’s in from M^. Hubbell; 5:55 
"opt," indicating that you placed the call bacJ^. Ipkay? 

A With the WCB. 

Q Will call back, which in this case refers to both of 
And this same sheet of the calls from Mr ./ Hu/bbell's 
\of£ice, again 000448, indicates that on the fallowing Monday, 
he yOth, at about 9:11:23, Mr. Hubbell placed another call to 
yoily Office, and again on A 000265, tha^s reflected by the 
fact\h^t at 9:10 there is an ent rffon the "in" col umn -- the 
difference in the times, I think, is just due to the universal 
fact that no two clocks keep the same time -- and then also on 
Mr. Hubbell's outgoing calls, 9-20-93, 13:48, which would be 
1:48, it indicates again a call to you. And that's reflected 
again in the "in" column, there's a call at 1:50. Okay. So I 
think we have figured this out, sort of. 


tag: 


Mr. Fishman. Looks like a massive ga of telephone 


Mr. Clark. Yeah. Yeah. 
- Th o- Witn ess . — Wit h, - a g ai n , — thf—HCB . 
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Mr . Fishmajv^ -~~TriQht . 

Mr. ^Tlark . Absolutely. 

BY MR. CLARK: 

Q So ^bherfT"having had ~The^ i g h t to cbtfisider this, I 

fust --aid you having mentioned beforexthat tKere were only a 
/coupLe of matters that you really had involvement, with 
Mr./Hubbell, do you have any recollection of\/hat\ you 
apparently spoke to Mr. Hubbell about when you\ spoke to him at 
2 o' clock on Monday, September 20th, and then again when you 
apparently spoke to him at 3:05 p.m. that day? 

Mr. Fishman . Let me -- I have to insert pnly one mild 
^objection to that. 

It is not clear at all that he spoke w^th h/im at 2 
o'Vlofck from the call letter. It may well be that they 
ultimately did not connect until (liter tha n that. ] I think we 
can tell from the record. If you're asking whether they did 
or not, that's fine. 
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DCMN WEINSTflN 

Well, what it appears to me front\the record is that 
wh^n there ^re^jwrfrtTple^air^B^JtSL^ they are placed in a 
single line across, which is the reasorNUiat th^e top space has 
four efitries, a total of four entries in tii^ two columns. It 
' does^ave a checkmark for completed in the 3:lQ5 p\m. entry, 
whi/ch is a- separate entry, is marked completed\ N^)w, you did 
end that one entry from your notes about there being 
something outside the A.G. 's office? 

A That was a personnel matter. 

That was a personnel matter, okay. 

I had had several conversations w^th him with 
to that. 

Okay. The other mattersT^that you referred to. 

Ford prosecution, that was earlier in 1993, right? 

A That was earlier. It was while -- before Mrs. Reno. 

Q Okay. And then I mentioned yesterday that 

Durenberger matter? 

A Yeah. 

Q You had some Involvement with hify\on that. But 

gain, that was like in February and March 1993? 

A TeSTT. 

Q And then you said there was one other ''matter? 

-ft 1 might hav e had co nta c t w ith th e m on t ne 
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Durenberger m£jtrt^f"’a f ter that^tTec^use the Durenberger matter 
went on ^fbrever and ever. It was justNdisposed of last month. 

yQ And then you mentioned a possibly violation by 
someone in t>e^departme»" t as a m^t-t^r that --\was that 
Something" you were communicating with in September of '93 
/or was it earlier? 

A I don't know exactly when it was, b\it hW called me 
up/ and presented me with the factual situation\that had been 
brought to his attention. 

Q Now, the telephone log indicates, of course, that 
\ yau did speak to Ms. Casey on the 20th. Particularly there is 
\entry that shows at 2:25 p.m. you had a conversation with 
Irer'and what I would like you to do is, i n^rir. C^ngloff’s 
notps\if you turn to page 00748, it appears that. — well, it 
is stated that a number of thingsf have been redact ed from this 
page, but at the very bottom of the center, and it is starred, 
it appears. It appears to read to me, Casey will think about 
it. 

Is that your recollection of her initial reaction when 
you discussed whether she should recuse? 

A Well, at one point she did say something like that, 
whether it was the termination statement oi ^hat it was. She 
did say she would think about it. She didn’t Vule it out. 

Q Okay. I mean, it wouldn't be unusual \f or somebody 
lo speaks to another person f"or"the first time and is asked 
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will take it under advisement, 


to do something 
I will coris'ider it. 

(Nodding in the affirmative.) 

Q Okay^-'-Ofie^ of the Tidtruments that hk been produced 

the department, actually from the Bureau, indicates that on 
rtober 5th, the director, director Freeh, \>pinefy that 
/Ms. ^asey should recuse herself from the matter. 

A October 5th, what? 

Q Of 1993. I have got the — 

A Was Freeh the director then? 

Q I believe in the summer of 1993. 

Mr. Fishman . Freeh was -- I will stipulate tor the 
rtecoVd that Freeh was announced as the Director of the -- was 
anrtpurtped as the Director of the FBI in Jrily of 1993. I don’t 
know 'yhe'ther — I don’t know when rhe *as confirmed"] but — 

Mr Xciark. It is not significant. 

BY MR. CLARK: 

Q I will just show you FBI 0001235. It is dated 
October 12th, 1993. It is a report to Director Freeh, so 
certainly at about that time. 

A Okay. 

Q And here it’s FBI 0001322. There'} v>i re four zeroes, 

I ftbpe -I didn ' t mi ss-o n e : n 10/5/93, bri efed Director on case, 

part of FCS briefings, my case is financial crimes section 
brief ing - In any e vent. D i rect o r -i n dica ted he w a i ted USA to 
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recuse . 

Was/tliat information ever convey'ed^to you? 

I don't know. 

event, once yoiT~ga£ involve^ in the matter at 



phe end df September, did you have any discussions with anyone 
the FBI about the need to keep their involvement in the 
Hale and Madison investigations confidential ^rom^ Mr . Hubble? 

A I don't think so. 

Q Do you know whether anyone at the department 
informed the Bureau that Mr. Hubble had recuseq himself? 


>u have . I 


A He did a memorandum, which r think y« 

\doh't know how widely that was disseminated. / / 

k Q As regards Gerald McDowell and Jo4 Gan^loff, is 

there\me other person upon whom you reposed for confidences 
in? 

A Well, I think very highly of both, but McDowell is a 
more senior person. I have worked with him for a number of 
years. He is chief of — they are both talented people. I 
have confidence In both. 

Q But Mr. McDowell is a person who you have had more 
|direct contact with over the years? 

A That's right. That's right. 

~~q Approximately what period "of time wo'uld you say it 
covers? 

~r weTX The “came in "t!Te _ D^partment "in r triink about '66 
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or '67 in the ^rgaffiTzed Crim^~-Segtion, and during that period, 
I was a deputy in the Organized Crime^ection . I had limited 
contact with him and then he went out in the field in 
St/ Louis and^Bcrstonand soforth^^My contac^ was limited 
/ith hirr 

ny contact with him became more subs t^ntialX when he came 
bactf, maybe ’78, maybe '79, and was the Deputy Ch\Lef in the 
Organized Crime Section. Then in '79, I belieVe ne became 
Chief of the Public Integrity Section and thereafter, I had 
c^.ose and continuing contact with him. 

Q Okay. And your contacts with Mr. Ganglof 
\ re limited personal nature? I / 

A We are talking about professional/ right? 
Professional, sure. 

You said personal. 



iff were of a 



Well, I mean your personal dealings in the course 


of — 


A Personal dealings, all right. Yeah, because 
Gangloff was down the line. McDowell was a section chief from 
'79, I think, on. Gangloff came in the section some time 
1 thereafter as a specialist on conflict of \i N nterest . I agreed 


to a contact with him. He testified with me\a number of times 
up 'here on the Hill, out his was a limited aree . He became 
one of the leaders of the section as a deputy chief within the 
St four or five years. 
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One of. 


ticed was that the FBI 


teletypedXrom Little Rock in October^ 92. You testified 

yesterday it was your handwriting, Mr. well's name. You 

arently pa sj 





that point he was Chief of the\Fraud Section, 


m .o the 
that time? 


And you did not — or did you direct 
ttention of the Public Integrity Section Chief 
A Apparently not. 

Q Were you aware in June of 1993 that. 


Frazier 


epogrted to the Executive Office for U.S. Attorneys that he 
had never gotten your memo and Mark MacDeugall ' si February 


A v If I became aware of it, I became aware of it 
recently. I wasn't aware of it at the time. 

Q At the time nobody asked you — 

A NO. 

Q — to see — and there was no sort -- to your 
Iknowledge, there was no internal inquiry t^hin the Department 
to determine what had happened to the transjmXttal of the 
memorandum? 

Mr. Fishman. At what point? What do you iHean by an 
in t er nal inquiry? 
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Mr. Clark. ^ -1— wTll^repnra^. it. 

By Clark . 

When it was discovered in June dtf 1993 that this 
memorandum frpm-'irfie^ middle of^Hsrrch of 1993 had not been seen 
by Mr. F^zier, at about that time, toyour knowledge, did 
/anyone^ within the Department conduct any so^t of \ review 
prodess to determine what had become of the cu?cum^nt? 

' A Let me correct myself. I don't thin)^ I |was aware of 
i/e fact that he had received the document. 

Q Okay. So to your knowledge, nobody ef/en inquired of 
yo’^i at any point? 

A I don’t recall — 

In 1993. 

I don’t recall. 

dr XFishman. Inquired of hinTas to what? 

Mr . Clark. As to the transmittal of the document from 
his office to Mr. Frazier's office. Does your answer stand, 
Mr. Keeney? 

A My answer is that I do not think I was aware of the 
fact that he didn’t receive the communication. 

Q Let me show you 551, and the Bat^ numbers are cut 
>ff. It appears to be 001985, but in any 4v^nt, the top page 
isen tltlfed, '’Dgp a T Tm - g n r cjf Jus - tlce, E x ectitlveN. Secretariat 
Control Data Sheet”, and it's attached to -- I have an extra 
co py if y o u w ant It. 
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That wou 


If you have extra copies of 


every thing^rou showed him today, thaV-v^ould be great so we can 
keep ^,hem in order. 


Q And JJ>^trS^ttache3^to-a^copy of Mr\ Frazier’s 
memorandum^ to you dated February 18th and it appears to me 
/that^tfat is a consecutively numbered pa geVv Whether these 
/ wer^ attached then, I can't represent, but they were presented 
to /us as being consecutively produced. My question is, would 


Okay, and the purpose of this 



et of this 
Data Sheet, to 


it/ be typical within the Department for a cover 
type, meaning the Executive Secretariat Control 
be\ attached to a memorandum such as Mr. Fraziep's jWhen it was 
sent to you? 

A Yeah. 


- what is 


your understanding of the purpose^ 

A v That gives them the control. They follow through on 
the correspondence. That is their responsibility. 

Q Okay. So this should have been attached or 
something similar to this should have been attached to your 
March 19th memo, the one in your name that Mr. Urgenson sent 

t is that correct? 

A If in fact it was controlled correspondence, the 
r is yea. ^ 

Q Well, if it came into your office wit^h a sheet such 
as^ hj . fi, w o n 1 d _ y nn ant i n i pa te that it would go ou t of your 
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office with a sheet like this? 

A I^wSuld. 

Q/ Now , regarding the underlying ^cument and 
documents, one thln g^ -- we d iscussed some Mx^. Banks' letter of 
January 27^ and again, this is part the same group of 

s stamped numbers 


documents. I will refer to 
/ to xead. 


/ 


GAC 001416 and 0014 



at same 


nnqman from 


/ document. It is one of the attachments. 

I Mr. Fishman. This is the letter to l 
m£. Banks? 

Mr. Clark. Yes, January 27th, 1993. 

By Mr. Clark. 

Q Now, in the top paragraph on page %, Mi’. Banks 
wi^it^s, "I believe this office has a conf>lct o{ interest in 
condjjc^ng an investigation for prj^eiftlng an inH4.ctment 
againsX^hese individuals. Previous prusecution “of 
Mr. MacDougall and two other defendants resulted in a not 
guilty verdict. Several allegations suggesting political 
prosecutions were made during the trial. They were patently 
false, but a second investigation, slash, prosecution could 
easily give the appearance of inappropriate motivation by this 
'office, period." \\ 

So would you agree that Mr. Banks is p aying that he would 
not want to be perceived as targeting Mr. MacDougall? 

A Yes. 
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the memo on February 19th of 
ten < 




Q Now, in t he next fs araaraph. the last paragraph, he 
says he ha^^fesTgued effective MardKlst of 1993. Now, 
wouldrv^t the perception problem regarding, a new prosecution of 
Macpougall go away^Lf- B anJcswas no longer U.S. attorney? 

A /Tl; would go away in 

So wouldn’t it have been just aX easy\when you got 

for nine or 

teri days and then allow the new U.S. attorney \to take a new 
lqok at the matter? 

A Did she come in in nine or ten days? An| acting U.S. 
torney? 

Q Yes. 

A That would be one way to handle it^ ye£h. 

I mean, did you give some cons J j^feratipn to that in 
199\°f\y° u just passed it along? 

A N/ Well, at the time we were dealing with Banks and we 
just concluded that Banks’ stated reason for recusal was not 
appropriate. I mean. United States attorneys get criticized 
for bringing cases, particularly if they get a hung jury or 
something and he was a little bit sensitive to that and the 
1 conclusion was that that was not a basis 'fpr recusal. 

Q By the way, there is a memoranduip\concerning the 

pr osecutive merit of the criminal referra 
memorandum to your knowledge concerning or discussing the 
recusal issue that's separate from that document' 
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A I don't recall any. 
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RPTS GOETTLICH 
DCMN MAGMER ^ 


,a person's voiced 


Q X Would it be normal practice foX the Department to 
prepare things liJce_^hat-or would it just 
opinion ba^era on the -- 

a/ Wasn't there — in this corresp^denc^. wasn't it 
stated that the Criminal Division didn’t agr^e tn?re was a 
basis for recusal? 



nemo in your 
a line in 


Q That would be on your March 19th — 

ne on March 19th. For example, 006676, there 
:here . However, there is not any sort of discussion 
A Analysis. 

Q Yeah. To your knowledge, there is /no analysis of 
. Vssue? 

\ That's all there is to it^/far as I^Jcnow. 

Q \y Going back to Mr. Ganglo-ff's nuLtiiT^ ana we will go 
to a page that Mr. Fishman just showed you, 007749. This 
concerns the conference call with yourself, Mr. McDowell and 
Irv Nathan, whom you have identified as being in the Deputy 
Attorney General's Office. 

t one bit of information that we overl<roked just briefly 
was at the top left-hand side. It doeaVndicate what 
ears to be a date. So It looks like th fo Happened later in 
the day after your calls to Michael Johnson and\to the meeting 
that Irv Nathan attended In your office and your\conversatlon 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


3441 


or conversations with Ms. Casey. 

A Wh>etf? This was the ItSP? Which is the later? I 
don't understand. 

/Q Thishas^ j : 30 , whic h^I^would interpret being p.m. 
hope you ^arn^no^having meeti^igs^at^5^30 a .m/\ which is not 
Deyond Jthe realm of possibility. In any\vent,\one of the 
things it says here on this page, "per DAJ v^ia IN." So per 
the' Deputy Attorney General, Mr. Heymann, via \[rv \Nathan, "Let 
them proceed on Hale." 

j Now, was it Mr. Heymann’s position that at) this point her 
recusal was not required? 

A It may well have been. I went into £hi£ before, but 
pur. concern was not with the prosecution of yhlej Our concern 
wWs With making a deal with Hale and that *3 what / we wanted to 
be Sully apprised of. Whether they pe^urned theyindictment 
against Hale was not a matter of great import at th at point. 

Q Moving forward to November 3rd, the fact that you 
didn't attend the meeting in the Deputy Attorney General's 
Office, do you recall the reason why you didn't attend? 

A I don’t, and it could have been for a variety of 
-.reasons. I could have been called off on^-another crisis. You 


know, there were a lot of people involved 
not an essential party to that meeting • 


the meeting. I 
Everybody knew my 


views, so if another crisis came up that I hadN^o address it 
made sense that I didn't attend it. 
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Q Okay. Let me show you 004650, and that’s a message 
slip. It ' s^dd€ed 11/2/93 at lToO^Q^clock. And that’s 
notifying Gerry McDowell that there is "going to be a meeting. 
Right . 

says October 4th .^I^believe\that that’s a -- 
That should be November N 4th. 'Thursday would 
rivember 4th in the Deputy AG’s Office c6ncerning the 


Okay. You wouldn’t know of any reason Why this 
w^uld be, other than the first notice to Mr. MgDov|ell of this 
meeting, do you? 

A I don’t understand your question. 

\Q Okay. Do you know if the meeting was /noticed any 

ea] ie^ than November 2nd at 1:00 ojjciock? 

I have no idea. 

Q Now , in your urgent report of October 28th, 002204 
and 2205, I did not see any mention of your communications 
with Ms. Casey in the period between September 20 and the end 
of October. Now -- 

Mr. Fishman. Which documents? 

Mr. Clark. 002204 and 002205. 

BY MR. CLARK: 



Q Now*, isn’t it accurate, Mr. Keeney, that you had one 
or more conversations with Ms. Casey in which yo\i told her 
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on’t know when the last 


your opinion that she should recuse? 

A 

one was> 

/Q Okay. Jtf ell, If vou ^idn't attend ”ie November 3rd 
all your communicatioris^with \ Casey on that 



meeting, w< 
pub ject^bef ore that date? 


l ^ I assume so since she recused hers\if 
I after the November 3rd meeting. 

Q Now, in the November 1st urgent repoi 
A Incidentally, if you have any indication 
attend that meeting with Paula Casey, I wish you' 


ediately 


that I did 
show it to 


me because I have no recollection of it. You Jceep coming back 
;o It. So I am wondering what the point of J/fc is/ unless you 
h&ye something that indicates I was there. 

\Q Your November 1st urgent report, 007351 and 007359, 
what I\drtect your attention to ic tho last, paia ~ g raph on 
007359, and particularly in there you write that we have 
discussed — let me make sure I have one other copy. 

Mr. Fishman . Mr. Clark, didn’t we go over this 
yesterday? 

BY MR. CLARK: 

Q I just have a very few questions\ 

A You seem to be going back over tlie kame thing, 

Mr. Clark. I don't know whether you have a loi\of time to 
waste, but I don't. 
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Q This will b e very brief. Let me read over your 
shoulder . 

Mr/ Fishman. Just read it and ask question. 

BY MR. CLARKj 

Q "W&^have discussed the Littbe^ock investigation with 
he Unijbed States attorney and the first Resistant United 
/States attorney in Little Rock. The United States attorney 
has/not requested our assistance in investigating or 


prb 


fab 


o I have answered those 
They are in the record-, — and I think w e~ have had 


isecuting these matters to date." 

Mr. Keeney, did you intentionally leave outi of there the 
att that you had voiced the opinion to Ms. Casey that she 
\shiuld recuse herself? 

A Come on. We went through this ad niuseiim 
ye^teVday. I explained it. Come on, Mr.JZlark./ If you have 
nothlng\else to do, fine. But I do^ 
quest! 
enough of it. 

Q Did you intentionally avoid attending the 
November 3rd meeting? 

A I did not intentionally avoid attending that 

C ‘ ing. r\ 

Q Did Deputy Attorney General Heymanp know before 
mber 1st, 1993, that you were communic ating to Ms. Casey 
an opinion that he did not share on recusal? 

Mr. Fishman. I'm sorry. Do you have a good-faith basis 
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for asking the questi on wh ether Mr. Heymann believed that she 
should not recuse herself? 

MrX Clark. Sure. September 20th, ^he says, let them 

/ 

proceed . 

/ Mr. Fl^tfmanT On Hale. 

Excuse me, Mr. Keeney. Perhaps you 'Xnow more -- perhaps 

you have talked to Mr. Gangloff or perhaps you have talked to 

1 / 

former Deputy Attorney General Heymann. I doiV t know whether 
: ! \ \ 
you have or not, but let them proceed on Hale. Mr!. Keeney has 

testified, it says, to indict. Doesn't say anything about 

recusal. I believe he testified to that. 

The Witness . Several times . 

BY MR. CLARK: 

Q Is the answer no then? 

\ Well, what’s the questionag^in? 

( The question is, Mr. Keeaey-, — d id y u u a void that 
meeting 

A The answer I gave you was, no, I didn't deliberately 
avoid the meeting. I didn't go, to my recollection. 

Your second question was that I was contrary to 
Mr. Heymann 's views on this subject? That^s not true. 




Q 

a x lgng? 


Mr. Heymann agreed with you on the recusal issue all 


A My understanding is he did. I don’t x recall 
specifically discussing it with Heymann, but I discussed it 
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72 



with Margolis, and I believe I probably discussed it with 
Heymann. 

Mr . GIT ark . I have nothing furth^. 

Garcia . I have nothing further. 

Mr. Fishmant 'l have tofoTiovup, Mr. Keeney, I 
a^ologize<" because of some of the questions ask^d by 
Mr . C^4rk. 

BY MR. FISHMAN: 

Q Let me first go back to this piece oA paber, 4651, 
wtyich is the message to Mr. McDowell. Okay? Ybu see that? 
A Yes. 

Q And you see, if I read it correctly, Mr ./ Clark 
nckcates that Thursday, October 4th, should be Thursday, 



November 4th. You see that? 

A\ Uh-huh. 

And the message suggests^ I believ e, thal the 
meeting Is supposed to take -- is scheduled for Thursday, 
November 4th, at 4:15, correct? You see that? 

A Uh-huh. 

Q Okay. Now, your calendar reflects — your 

calendar — 

Mr. Clark . Excuse me. Before we move on, just so the 
record is clear, this document, or it may be '£wo documents, 
bears two”di f ferent Bates' st amp “numbers - ; and l\may have 
referred to 004650. It has both 004650, 00465l\ just so the 
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record is clear. 
Mr . Fishman . 


That’s fine. 


BY MR. FISHMAN: 

Q Now, y^urL_ca4refKidr--x^lects , if I \m correct, that 

the meeting^was moved to Wednesday, November 3&d, at 2:15. 
you see^that? 

/A Uh-huh. 

Am I correctly reading the document khatl's marked 



Yes . 

Now, a portion of your calendar for that day is 
lacted; is that correct? 

A Yes . 

Can you see just to the left ofythe redaction -- 

f irsl 

calendars Does that mean that is tne time the meeting was 
supposed to start? 

A It does. 

Q Now, just under the redacted sticker, can you see a 

circle under what appears to be 1:30? 

1 A Yes. 



Q What does that suggest to you si 
cal endar? 


A That I had an appointment at 1:30. 

Q Does the -- I know Mr. Clark doesn't kritpw you at 



this is your 
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all, but — so for the benefit of the record, for Mr. Clark, 
if you had a 


ew 

Mr ./ Clark . I object to that comme 
Hr. Fishman . That's fine. 

BY/Ktf. FISHMAN: 



If you had a view on Ms. Casey ’Xrecusal and you 
/knew ^hat there was going to be a meeting abt^ut M^ . Casey's 
I recusal, would you have hesitated for a second^to communicate 
L^r view, either in advance, at or after the meeting to 
Heymann, Mr. Nathan, Mr. Urgenson, Mr. GangJioff, 

Mrl McDowell or anyone else who would have been at 'tha 
eting? 

A I would not. J 

And does your calendar reflect that Mr I Gangloff 
was ^nd Mr. McDowell were supposed^tb" be at tJVe meeting as 
well? 1 1 



A As well , yes . 

Q I believe I am correct. It is Mr. Gangloff's 
notebook that is the document that starts 7736 that is replete 
with references to your believing that Ms. Casey should recuse 


^erself . 



That ' s right . \ \ 

How long have you known Phil Heymiann? 

Since about *78, since he was Attorney General. 
How long have you been known Irv Nathah? 
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A About the same time. 

Q Hayeryou ever mislead Mr>-yeymann or Mr. Nathan 
about anything? 


TcKclear up another questidrK about Mb. Clark, let me 
^sk you/if you knew that -- when Hale was going to be 
indicted. Let me turn to page 7746 of Mr. Gangloff's notes. 


A 


and/in the bottom third of the page, can you read £or the 
court reporter what it says there? 

A Yeah. My question, JCK, when is indictment 


planned? 



/ 


And the answer, is it written there? y 
Tuesday p.m. 

Now, with respect to the exec secr^-- and that is 
short fCjr executive secretary — coivtrdl sheet tngt Mr. Clark 
asked ygu/about, who in the Depar tmont --o £ Jus r t i ce "actually 
enters things on an exec sec control sheet? 

A Exec sec, I suppose. 

Q So is it fair to say that unless the document gets 
sent through exec sec to the next person they do not update 
^he control sheet? 

A 

Q So, for example, the memo from Hp. V from you to 
Mr. Frazier, which was signed by Mr. Urgenson, obviously was 
never sent to exec sec; is that correct? 


A 


Yeah. It would have to go through, 
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I don't know. I don't know what happened to it. I 
idea. 

personally do any ot\those things? 


igned the memo yourself, wha\ would you do 

to my secretary, and she wbiuld run it 

And the last thing, Mr. Clark asked you about the 
public corruption experience of the people who were 
sept to Kansas City to take over this case. 

Mr. Clark. That went to Little Rock. 

Fishman . I am sorry. To Little Roc ake over 

th^s 'case. 

Tlr^ Witness . He did, yes. 

BY MR. FISHMAN: 

Q Who was the — the immediate supervisors of this 
team were who? 

A Were McDowell. 

Q And who was below McDowell? Who was Mr. McDowell's 
teputy in the fraud section? 

A It would have had to have been Ci yrer. 

Q And Carver is Alan Carver? 



A That is Alan Carter, right. 

Q Now, Mr. McDowell was the chief of the raud section 
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at the time, correct? 
A YeS'T' 



one of his 


of the 


Q , And Mr. Carver was his deputy 
deputy chiefs; is th at correc ts 
A . 

Q / How long had Mr. McDowell been 
/fraud/ section? 

A At that time, maybe a year, year-and\a-hhlf , 
lething like that. 

Q And he was made the chief of this high priority area 
whom? 

Bob Mueller. 

Before he took over the fraud section, y/hat did 
Dowell do? 

He was chief of the public^>rf£egrity se^qtion for 13 
ye^s. 

Q So did he have the kind of experience that Mr. Clark 
was talking about? 

A He certainly did. 

Q And where was Mr. Carver before he went to the fraud 
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[Whereupon, at 4:43 p.m., the deposition was concluded.] 
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KEENEY EXHIBIT 3, WAS NOT PROVIDED 
IN TIME FOR PUBLICATION 
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DEPARTMENT OF JUSTICE 
EXECUTIVE SECRETARIAT CONTROL DATA SHEET 



S., 01 RECTOR . EOA 
Dalte_-Due:_. 


ODD: NONE 

Control i: X S21C07 :j7=- 


From: McWHORTER^ LAURENC 

To: AG. . DAG, ASG 

Date Received: 10-07-92 

Subject i Date 

10-07-92. "SENS ITIVEVMEM0 ATTACHING A COPY OF A REFERRAL RECEIVE 0 3Y TiHE 
U.s. AT/TORNEY’S OFFICE FOR THE EASTERN DISTRICT OF ARKANSAS FROM THE 
RESOLUTION TRUST CORPORATION CONCERNING APPARENT CRIMINAL ACT IV MUES 
INVOLVING A^AVINOS ANO LOAN ASSOCIATION. 


( 1 ) 

( 2 ) 

(3) 

( 4 ) 


Referred To: 

oag! 


\ INTERIM BY: 
Sig. For: 


Date : 

10-07-92 


NONE 


(5) 

(6) 

(7) 

( 8 ) 


Referred To: Date: 


DATE: 

Date Released: 


W/ IN ; 
PRTY : 

<5PR: 

E-Z 


Renarks\ 

CC I NO I CAT 50 FOR CRM, 0?C. 
INFO CC: 00 XG (I^PHAELSON) 

(1) FOR INFORMATION. 

LIMITED 0ISTRI3UTI0N. 
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Memorandum 
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Re f erral'' f rom the Resolution 
Trust Corporation 


OCT x 7 !9r2 


William P.< Barr 
Attorney General 

George J. Tervilliger, III 
Deputy Attorney General 

Wayne A. Budd 

Associate Attorney General 


Laurence S . McWhorter 
r ‘. Director \ 

Executive Office for 
V ' United States Attcrnev 


Des icnation : Criminal Matter 

Security Classification : Sensitive 

Originating Unit : Office of the United States Attorney 

Eastern , District of Arkansas ^ 
Little Rock, Arkansas 7 2 



Clarif icatiorNa-nd Follow-up : 


Mac Dodson 

First Assistant U.S. Attorney 
Eastern District of Arkansas 
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Resolution Trust Corporation 
Kansas City Consol i dated- Offi* 
4900 Main Stree^ P O. 
KansarCity, Missouri 



Box 419570 
64141 (816) 531-2212 (* 


September 1, 1992 


The Honorable Charles A. Banks 
United/States Attorney 
Eastern District of Arkansas 
ILS. Post Office and Courts Building 
600 V/. Capitol, Room 331 
P.O. Box 1229 

Little Rock* Arkansas 72203 



SEP 1 7982 



#7236 Madison Guaranty Savings &. Loan 
Little Rock, Arkansas - In Receivership (11/29/90) 
CRIMINAL REFERRAL NUMBER COOP* 



Dear Sir: 


Certain matters have come to our attention which may constitutc-crimin al o ffe nses under Federal 
law. Enclosed is a report of an Apparent Criminal Irregularity. 

Information in this referral may have been derived from financial records of customers of federally 
insured financial institutions. I hereby certify that (A) there is reasonlo'believe that these records 
may be relevant to a violation of Federal criminal law, and (B) the records were^obtsdned in the 
exercise of the ETCs supervisory or regulatory functions. N. 

Due to the extensive nature of the exhibits relating to this referral, they are being sent to your 
office under separate cpveh^^ 

Please direct any inquiries to the Investigator identified on the referral form, or to Lee O. Amen, 
Department Head/Criminal Investigations, Kansas City Consolidated Office. 




Enclosure 
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RTC 

Rgsolptiori Trust Corporation 


Kansas Gty Consolidated Office 

CRIMINAL REFERRAL FORM 


2 . 

3. 



CRIMINAL REFERRAL # 


nakx/ and location of financial institution 



KADI SOK GUARANTY SAVINGS & LOAN 
16TH AND KAIN, P.O. 9QZ 1583 
LITTLI ROCX, ARKANSAS 72206 


• /*» / 

itiony 

( Street /City/State/Xip) 

CERTIFICATE NUXBKRi 

I i 

If activity occurred at. branch office(e), pleaae Identify: 

JtfiSsAsXSX of FINANCIAL INSTITUTION. 5118,855,000 

\ \ 

APPROXIMATE DATS AND DOLLAR AMOUNT (PRIOR TO ANT ALLOWANCE FCA RESTITUTION OR RECOVERY) 
OF aUSHECTTOv VIOLATION: 

\ \ / v 

Date: ( Month/D Ay/Tear) Time frame between 12/84 and 5/8S. 

Amount: Kat-Uaated at $350,000 to $1,000,000 


SUMMARY CHARACTERIZATION OF THE SUSPECTED VIOLATION. CbecX appropriate t»o»(oa) 
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u/jsc.n guaranty savings a loan 

CRIMINAL REFERRAL ODDI 
AUGUST JL 1992 
t'Aub 2 



THIS KATTXR 

FBI, Little Rock, Arkansas^ 

U.S. Attorney, Mastery-District , Littls Rock, Arkansas^ 

PRRSOB<3) IGSPICTtD OF CRZXXXAL VTOLATICW: Complete subparagraphs (a) through (e) on 
uc& JLndividuai suspected of criminal activity. (If more than on*, use continuation 
sheet) • Include primary tutpKti only. Individual* who may have knowledge of the 
suspect criminal activity, but who tra not thamsslves suspected of being involved, 
should be Vi at ad aa witnesses under It** 10. F r o v Ida any additional details known with 
act td prior referrals or affiliations. 


BDUCti (Fir st pa /Last) 

ADDRJCSJ: { Street /City/ State /Sip) 
DATE OF BIRXSi ( Month/Day /Tear J 
social sxamin »o* 


McDougal, Janes B. 
Currant Address Unknown 
Unknown 
Unknown 


b. Relationship to tha financial institution; (Check all applicable blocks) 



I a pcrccn still affiliated with the financial -LnstituttonT - 

*ee^/_i_ »o 

If *o, terminated resigned . Osts ( boat h/0 ay /Tear ) i 

Describe circumstances: (If necessary, use continuation sheet) 


HchOugal resigned frees the Board of Directors in Dec«ttber\1985; howevvr ha 
remained active in the Aeeoclation* a day to day businessv. He v*e removed from 
the Association when it was placed in Conservatorship by the RTC la 2/09. 

! X \ 

Prior otvraiated referrals: 

X Tee\ X Bo 

X X 

If Tee, pleasev identify. 

McDougal was indicated^ tried and acquitted in 1989 on chargee stemming from his 
activities at Madison. Guaranty Savings G Loan. 



McDougal teas a ahareholdar and Board Hen her of the 8ank of Kingston, which wa* 
et ©ne-ppinthto be m e r ged with Madison Guaranty: thrift records indicate thet the 
merger wa*-~-caIled off due to legal ramifications. 

McDougal is a principal in the following business enterprises: 


Madison Marketing Designers Cooetruction 

KcDougal G Aaeociatee Madison Financial Corporation 
Plowerwood Fares, Inc. Whitewater Development Ccrp. , Ine. 
Peehrook Manor, Inc. Roiling Manor, Inc. 

Greet Southern Land Co. Tucker- Smith- McDougal 
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MADISON GUARANTY SAVINGS A LOAN 
CRIMINAL REFERRAL COCCI 
AUGUST 3L I 
PAGE 3 


Sinith-Tucker-McDougal Sol t h-McDoug a 1 

PERiiCH < S ) SUSPRCTXD OT CRIXIKAL VTOLATTOHi Complete subparagraph* [ a ] through [a] on 
aach individual inspected of crJL ml n a l -act ivltyXjjf noro than oaa t use continuation 
■ sheet). /Include primary- euepects only. Individual*- who may have knowledge of the 
auapact cr iminal activity, but who ira not themselves suspected of being involved, 
ahouid be ll«t*d a^ witnesses under I tarn 10. Provid* any additional details known with 
raapact to prior^ referral* or af f illation*. 


KAXB> ( first /XX /Laet) 

ADDUjli (ttreet/City/Itate/Xip) 

/ 

DATS Of BUCTSi ( Mon th/D«y /Tear ) 


SOCIAL SXC05HTT 90 1 


HcOougal, Susan ) 
Unknown 
Unknown 
Unknown 


Halation* hip to the financial institutions (Chock all applicable blocks) 



2a petKia still affiliatad with tha financial institution* 

T*« X Wo 

\ \ 

If Xa, terminated , resigned X . Dtt» (Month/Day/ Year) i 

Describe- circumstances* (If ntcamry, use continuation ihaet) 

Susan HcOougal resigned frco tha Board of Director! in December 1985 but 
remained active in th* day to day activitiaa of tha association* • cub aid! ary 
operations. 

"prior or related referrals: 

_\.Taa X Wo 

If Xaa, please identify. 

la person affiliated with any other financial institution; 

_____ Xaa V W© Unknown at thia tine 

\ X 

or basiaeae enterprise* 

X Xaa So 



If yea to either or both, 



identify. 


X 

Susan MCDougel is a principal. In the"-fol lowing business enterprises; 


Xadison Market lag Designer* Construction 

HcOougal & Associates Madison financial Corporation 

flowerwood Tams , Inc. Whitewater Dsveiopaetrt Oorp., Inc. 

Psobrook Manor, Inc. Polling Manor, ^ 

Great Southern Land Co. Tucker-Smith-KcDougal 
Seith-Tuckor-McDougal Smith-MeOougal 




OObbll 
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MADISON GUARANTY SAVIN 05 a LOAN 
CJU.VCNAL REFERRAL CXD1 

august 31, wn 

PAGE 4 



6. PERSON (S) SUSPECTED OP CRDOXAL VIOLATION t Comp let a «ub paragraphs [a] through (•] on 
• a civ individual suspected of cr La Inal activity. (If more than do*, use continuation 
sheet) . Include primary eu*pects_nnly .. — Individual* who may have knowledge of the 
suspect criminal activity, but who are not thassciTtf ntptctrl of being involved, 
ahould b# listed as witnesses under Itsn 10. Provide any' additional details known with 
respect/ to prior referrals or sf filiations. 

St (Plxst/KI/Last) >• ri.. X 


NAME* 


/ 


Aaspaugh, Lisa 


ADDRESS* (*treet/City/*tats/Sip) Unknown 


/ 

DATE OP BIRTH* (Mooth/Day/Tear ) 


Unknown 


SOCIAL SECURITT 1*0 1 Unknown 

I / i 

Relationship to the financial institution: (Check all applicable blocks) 



If x »o, terminated resigned 

Describe circusstancss: 


Date (Hotrth£Day/Year ) : 
(If necessary, usa continuation she et 1 


Prior or related referrals* 
Isa No 

— If Tea, pleass identify. 


Is person affiliated with any other financial institution; 
Tsa _____ No Unknown at this tine 


” ~ 
ness eni 


tarprise: 

Mo 


or business 

I Yes 

If yea to either 'or both 


An* pa ugh wee allegedly j a partner with Susan KcDougal in several companies, and 
asslcced KcDougal with he rv* bookkeeping* for the KcDougal* s/ various companies 
including* 'V / 


please identify. 


Kadisoa Marketing Designers Construction 

KcDougal • Assoclatss Madison Pinanoial' Corporation 
Plowervood Parms, Inc. Whitewater Development Carp . , Inc . 
Pestbrook Manor, Inc. Rolling Manor, Inc. 

Great tout-hem Land Co. Tucker-Seith-McDougei 
Smith-Tuckar-KcDougal Smith-McDougal — _ 


n u L 0 Q 
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madison guaranty savings a loan 
CRIMINAL AEFERAAL OOT1 
AUGUST 3L W92 

FAQES 


7*. ARFlAKAXIOm/DRSOUPTIOa or SOSFRCTSD VIOLATION. Provide a Qrief oaxmlvg description 
of the activity giving rise to the rafarral, axplatnlng what is unmuil or irregular 
shout the tnoMetion. Details _wilJL_.be provided Istsr Ln ths form. The purpose of 
this paragraph is to provide'Sr'summarT descriptlanof the overall transaction. (List 
applicable account nusbsra.) 


/ ' \ 

Between Tebruary 1984 end July 1987, James B. KcDougal, Susan H. McDougal, Lias 
Anspaugh, Jim Guy Tucker, Stephan A. Smith, 8111 Clinton, Hillary Rodham Clinton, cod 
other/ individuals who are as yet unidantif led, were principals in at least one, and 
possibly aort f of ths following companies and/or business intarests, each of which 
maintained 'a checking account at Madison Guaranty Barings 8 Loan { *MGSL* ) : 


Madison Marketing 
McDougal 6 Associates 
Flowervood Terms, Inc. 
Peabrook Manor, Inc. 
Great Southern Land Co. 
Keith-Tucker-KcDougal 


Designers Construction 
Madison Financial Co r poration 
Whitewater Development Corp., Inc. 
Rolling Manor, Inc. 

Tucker- Saith-McDougal 
Smith-MeDougal 


MCSL checking account histories from September 1984 through May 1985 were reviewed and 
analysed for each of these entities (hereafter referred to as the -the combined 
companies"). the patterns that srolred from this review go back to February 1984, 
possibly earlier, and occur as lata as July 1987. 

During s time frame, some or all of the principals of the aforementioned companies 
allegedly allowed, or participated in, numerous questionable cash flow and "loan" 
transactions be twee n the combined companies, and other, financial lust i tut loos . Ths 
transect ionsyreviewed end discussed herein will allege" excessive overdrafts resulting 
in unauthorised loans, check kiting, poesihls forgery. (or at- th e >ery 'least , extensive 
use of unauthorised signatures), potential misappro p riation of funds, possihls illicit 
campaign contributions, diversion of loan proceeds, and potential bank fraud; each of 
these actions, compounded by the extended time frame during which they occurred, lends 
causation to ths probability that same or ell of the McDougal 's business associates and 
partners, tbs collective principals of these combined companies^ had knowledge of these 
activities. The extensive nature of these setivit iew-coulcT'ellegeclly constitute 
ongoing criminal and regulatory violations which lasted for e^period of three or more 
years,, and could have ultimately contributed to the failure of th* Association. 

\ \ \ 

Although same gf these companies, such as Madison Marketing, Madison Financial 

Corporation, and Ft o wervood Terms appeared to be viable and active entities ,< the others 
appeared to be littlVmore than shell craps ni ss with limited assets, whose checking 
accounts want through sporadic flurries of activity, "money in/money out", then 
reverted back to minimal balances with vary limited activity. The account histories 
indicate that the collective checking accounts for these entities incurred vary 
limited, if any, moot hi y x service charges, despite their below minimum balances, and 
limited overdraft chargee regardless of the exceselve number of overdrafts in several 
of tbei accounts. 


/ 




An analysis of the aggregate eheewteg accounts for these entities between December 1984 . 
and Kay 1985 reflects a minimum of check tr snsactlone -occurring by and between the 

combined companies and/or outside financial institutions, totalling $1, 018,122. Thera 
were a minimum of 45 deposit transactions by and bet w e en the combined companies, 
affiliated persons and/or financial institutio n s which totalled y\\, 079, 142. The 
resulting ainlmua number of "money in/money out" transactions for these combined, 
predominantly shell, companies was 82,098.284 over «-•!*— month period of time. To 
produce-all checks from each account, even for a six month period of time, would have 
been cost prohibitive as well as labor intensive; therefore, only randomly selected 
shacks and deposits- wars producsd from film for the 12/84 - S/IB target time frame. 


The combined companies "lent" one another In excess of 5190,000 during the time frame 
of December 1984 through May 1985. There were 31 checks written, designated as • loans - 
by and betwe en the entities, that totalled 5193,888; however, there is no indication-— 
of any fora of repayment between the entities. This premiss lends support to ths 
suspicion that the McDougal 'a were utilising these shell companies as s parsonsl "cash 
cow" from which to generate funds for their own use, and to the hrrh.r 
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or all of their buainsss partnars, including loan payments to outside financial 
Lust itirt ions' on behalf of tna various partnership*. The KcDougals allegedly further 
used theaar a be 11 companies to^flltex free HG 6 L through Madia on rinanciai 

Corporation and it’ a subsidiaries for tbeir own benefit. 


rroia December 1984- through Hay 1985, the personal checking account of James and Susan 
KcOougal (account # 424) was frequently overdrawn, with overdraft amounts of up to 
$20,000, lasting for two and three weeks at a ties. During this tine fra m, the 
combined companies wrote at least 10 checks to James or Susan KcOougal, totalling 
$53* 170, calling the funds "loans". The minimum nuaber of collective deposits from 
various sources shown going into the HcOougal's account during the same time frame is 
in excess of 5690,000, with checks going out of the acco un t totalling over $622,000. 

Examples of Jamee HcOougal's misuse of position are clearly Indicated in the somber of 
checks which fores paid through the HcOougal's joint checking account in the target 
time frame. The significant amounts, frequency and time span of the overdrafts art 
being alleged as unauthorised loans for the purposes of this referral. Substantiation 
of these activities is outlined in the following examples * 

• on 1/2S/8S, check # 577 for $13,181*07 was written frost the HcOougal's account 
to Worthen Bank for a loan payment. The signature on the check reade "James B. 
KcOougal", but bears no resemblance to his sctual signature. / The day the check 
\ was\ written, there were insufficient funds in the account, at which juncture a 
\$ 14, 000 "personal loan" was written from 71 overwood farms. < check 4 179) to Jim 
KcOougal. (Susan HcOougal's signature on the flowervood Zaras check had also been 
forged) . Despite the $14,000 loan, tha> check to Sorthen Bank was fores paid, 
overdrawing the KcOougal ' ■ account by $<4,116.9J»f^where the balance remained 
untiX^ deposit of $5,127.04 arrived from anrdnknown source.^ 


On 2/7/ 85^ fuaan KcOougal sent check 4 589 for $3,154.28 to the I 35; the day the 
cheek was written the account was overdrawn by $<3,282.0C>, and whan the check 
was force paid, the balance dipped to $<8,777,06>. The initial overdraft of 
$<3,282.00> was caused by the force payment of the previously mentioned check to 
-Jforthes Bank. 


On x 4/4/8S, Susan KcOougal wrote check # 6 SB for "55*000 to., the Bill Clinton 
Campaign fund; the check was force paid on S/3/85 wben>the account was already 
overdrawn $<7,897.73>, increasing the negative balance to $<10,89T.73>. The same 
day, Tlowerwood fame wrote a $3,000 check to Hadison Ouaranty, which waa 
apparently cashed; given the ideotiesl dollar amounts, the probability exists 
that these fuhds were slso contributed to Clinton's campaign, which, if acti ve 
aolicitatirtae fbr eoatributioos were occurring, could have provided the impetus 
for hie busineee associates to write checks totalling $ 6,000 to his campaign 
fund, one of vfcich^put the HcOougal's own eceount in a $*10,000» negative 
balance. x 

On 4/19/83, check 0 899 fdr « $53,000 was written on the Kc&ougal's eceount to 
Tlowerwood farms; this "was dims to cover fl o we r wood's existing overdraft of 
peso, 934. 18» which occurred when -an $86,613.68 check to Hadison guaranty was - 
force paid. The $86,612.68 check (#£ 8 **-~was_jLlOd*' 5 *iYH«t oe KcOougal related 
loan #1391. The date that the. check for $S5,000 wee written, the KcDougal'e 
account balance wee 519,429, and was subsequently overdrawn by *d$,077.82> when 
the check was force paid, documenting just ooe of many instances of chsck 
"kiting^" The overdraft statue on the-Hcbougal ’ s account was remedied by a 
$29,209.30 cheek from Bxecucer, Inc. (allegedir-the-*csr leasing department" of 
Hadison financial Corporation) , which was noted as a "refund on black 290 91 .' 
Hercitdes which had been purchased by the HcOougal's on 4/18/83. 8 similar 
" refund" "BituHtlon occurred with a $37, 149. JO Hadison eouatar check, written to 
Jim KcOougal for an "86 380 SL Harcedes", signed by Henry (or Harry; signature 
almost Illegible) Hamilton. Jim KcOougal had previously writtan check # 491 for 
$37,149.30 to Zxecuear Inc. on 4/9/95. In ooe instance, the funds were rebated 
to the HcOougal's when their account balance was in an axessaive stata oc 
overdraft. 


n n u i n rv 
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• On 5/24/85, check # 760 Cor 582,233.29 «t« issued from t hm McDougal 1 ■ Account tc 
Onion Wational Bank, allegedly for * loan ptyntnt. The date the check w«> 
written, ths McDougal *s Account. .con tatned a balancs of 5963.19; Jla McDougal 
procured loan #2764Har'S8S , COO from MCSL ^depositing the fund* into their joint 
account to coTtr the chock to Onion HAtloaxT' »*nk. Bowrrar, despite th« 
deposited loan proceeds, the $83,233.29 check wme\force paid, putting the 
McDougal* s account balance at 5<4,096.03> 

It should alto be polntad out that tha McDougal *■ clearly diverted funds from their 
MOSL home / purchase and improvement loan of $351,502, fundad in 2/83, for othar 
purposes./ Over 5100,000 van diverted for the purpose of bringing principal and 
interest,' payments currant on five aaparata M&SL loans, as evidenced by McDougal check 

# 611 for 595,362.62, and chack # 612 for $5,659.17. It should be furthar noted that 
check #616 for $4,500 was written froa the loan proc ee ds to Lorene McDougal, a 
relative, for undiacloaad purposes. 


Zn a ddition to McDougal * ■ blatant misuse of position in allowing his personal account 
to exist in such an overdrawn stats, hs allowed the same clreumetences to occur with 
the combined shall companies as wall. Between 12/84 and S/8S, there ware 16 ot ar d raft 
situations within the accounts of the combined companies. The majority of these 
overdrafts ware cured by deposita from one company to another, sometimes by ’kiting- 
funds between accounts in which insufficient balances existed. This, allegedly happened 
on at least two occasions with Whitewater Development, who evidently had another 
account (possibly at Bank of ting at on, now Madison Bank 6 Trust), /into which funds wars 
deposited from the MSSL Whitewater account, leaving it in an ^overdraft status. 

paring the target time frame, Whitewater Development wrote a »'"<■»" of- 10 checks, 
totalling $70,639.41. Of these 10 checks, five checks totalling 560,(25 were written 
on insufficient ' funds. The ensuing overdrafts ware- covere d b y "funds from the other 
combined companies, soma of which we re provided by bank loans. Some of the Whitewater 
checks with more significant dollar amounts, suoh as check # 118 for 57,300, and # 128 
for $5,071.23, were payable to The Bank of Cherry Valley for principal and interest on 
two separate loans, and were written on insufficient funds. Check # 118 was force paid, 
overdrawing Whitewater's account by 5<7,492.04>, where the balance remained until check 
# 1S2 from Tucker-Smith -McDougal for 57,500 was deposited into Whitewater • i account. 
The circumstances surrounding Whitewetar check # 128 verw^almllar*. only the deposit 
cams from the combined accounts of Boiling Manor, Tucker- Smith-McDougal, rlow ar vood 
Terms and Pembrook Manor. Maurice faith, principal and/or loan officer. of the Bank of 
Cherry Valley, Hs allegedly a long time associate of Jim McDougal. Smith was also a 
frequent caller to Jim McDougal, according to the MCSL phone message logs. 


Zach instance in which^Whltewater ' a actions resulted in an overdraft, no service charge 
or fees were assessed, with the exc eption of two in 198$, both of which were refunded. 
The two largest checks written by Whitewater during this time frame, check #137 for 
$23,000, peyable to Ossxks Bealty Co., and check # 138 for $30,000, payable to James 
McDougal (alleged 'loan repayment* - although the records show no Indication of any 
loan from McDougal to Whitewater Kwere both for c ed paid as there were insufficient 
funds in the account to cover v either^check. when the $25,000 cheok paid, planing the 
balance at $<24,470.90>, the overdraft wascovere d by a check .from Plowerwood Taras fo*- 
$2 4, 45 S. 90 (the amount of the overdraft, laestha 813 -service charge which was later 
refunded). The Tlowervood funds camevfrom the pr o c eeds of a $133,000 cashiers check 
drawn on Stephens Security Bank, Stephens, Arkansas. The $30,000 check written from 
Whitewater to James McDougal was written -when Whitewater had a balance of 5270.13. 
When the oheck wee force paid, the balance went- to $<29, 7 44, *7>* where it remained for 
two weeks until a 530,000 check from Madison financial Corpor a tion (subsidiary of MCSX.) 
was deposited Into Whitewater's account. There wee no explanation given as to why 
Madison financial would have given (or even 'loaned") Whitewater Development 530,000. 

At this juncture, it should be noted that shortly after the target time frame, in 
October 19S3 , the MOST, Board of Directors minute# reflect that Madison financial 
Corporation was overdrawn by 52.7 al 1 1 loo; the Board subsequently voted to call the _ 
overdraft "an 1m asteant in the service corporation", as up to 6% of the Associations - 
assets could be inverted in service corporations , from a regulatory standpoint. It 
should be further acted that the 530,000 chack James McDougal received free Whitewater 
was endorsed to Barth Movers, Inc., (whose principal is former Senator J. *- fuLbrlohvi 
n n l. 1 n 1 
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who subsequently endorsed it to Madison Guaranty for ths purpose of obta ining • 
cashier's check (drawn from MML_accouat #2901312, tranaaction #7801). The cashier * a 
check la currently unavailable, ao the final" daatlnatlon of the funda la yat 
undetermined. /- — \ 


/ ^ \ 

In addition, it should be point ad out that tha racorda of tha fo r mer MOSL Chiaf 
financial Of floor, Greg Toung, raflact a $30,000 "reeerve* payment anticipated from 
Whitewater Development in 10/85 for an "engineering survey"; this information appears 
on a flow /chart relating to Maple Creek Paras, a land investment /'subdivision 
development of Madison Financial Corporation, and a secon d tier subsidiary of Madison 
Guaranty savings S Loan. In addition, every month during tha target time frame, Susan 
Me Lou gal dsposlted a check for $283.13 from Logan Charter Service into the Whitewater 
account; these funds were diverted from the hank of Kingston to whoa they were all 
payable, and endorsed by Susan McDougal to Whitewater’* MCSL checking account in an 
apparent effort to keep a minimal balance in the account. 

Forgery is also alleged to be a possible factor in several of the checks written on the 
Whitewater account. According to the MCSL signature card for Whitewater Development 
corporation, Inc. , the only signatory on the account ia Susan McDougal; however, the 
signature on the card allegedly bears little resemblance to Susan McDougal’ a actual 
signature* It is interesting to note that the $23,000 check written On the Whitewater 
account toy Oaarka Realty Co., has "James B. McDougal" signed to it, even though he is 
not a signatory on the account. The signature on the check was ^allegedly signed by 
someone eleey whose handwriting bears a striking resemblance to that of Lisa knspaugh, 
a McDougal business associate in a number of other enterprises'. In fact. Me. knspaugh 
allegedly forged or signed both James and Susan McDougalL* * signature to checks drawn 
on all of the combined companiee accounts on numerous-occasions du ring the t ime frame 
in question. Although at leaet one of the checks written^ by- Whitewater to the Bank of 
Cherry Valley was kctually signed by Jim McDougal, most of them were signed "James 8. 
McDougal", allegedly by Busan McDougal or Lisa knspaugh. If theee wars not actual 
instances of forgery, per se, then there were certainly numerous cases of unauthorised 
signature* on the accounts. That being the esse, the McDougal ’s apparently set few 
parameters for "signature authority" on their persoaai~lnd-cqrparate accounts, with 
multipl+vchecks showing no lsss than three different signatures for "James 8 McDougal" 
and no less than four dlffareat signatures for "Susan B McDougal* 

hn overview of^the Whitewater account history supports possible criminal action on the 
part of Susan McDougal, Lisa knspaugh, and at lsast one other individual, for alleged, 
forgery, or unauthorised signatures in the name of James B. McDougal (and in the case 
of Lima kaepaugfiv tia j. name of Susan McDougal) can numerous checks. In addition, the 
fact that James rtsDovgal wee not a signatory on the account, but signed checks 
regardless of that ffcct, show* his reckless disregard for regulatory requirements and 
banking laws. McDougal"* documented willingness to allow the frequent overdraft statue 
on the Whitewater acco u nt, ensuring that loans payments were made and cor porate 
obligations met, served his own benefit as well as that of aome or aH of his business 
partners. Although circumstances point to the probability that some or all of hie 
business partners w ere aware of thr^aetivity raking place within the Whitewater 
partnership and c or por a te checking^ accounts, there is insufficient evidence at this 
time to prove that they had knowledge. Oansectecfc ly, th ese- individuals will appear on 
the list of witnesses contained at tbexend of this referral. / 

Similar instances were allowed to occur with the account of Tuckerrdmith-McDougal , 
whose principals were James McDougal, Jim Cuy-^Tuckex and Stephan k. Smith. The 
following examples are noted i — ^ 


S / check 


1/22/85, check #161 for $3,694.68 was written to First Ow s rr ial Bank for 
" inters st *^on^a co«*» erclal loan. James McDougal’ s signature was allegedly signed 
or forged by Susan McDougal, who was technically the only signatory on the M0SL 
signature card. The date the check was written, the account did not oontain 
sufficient funds, and subsequently went into an overdraft statue of $<2,9S3.00> 
when the check fores paid. The overdrsft wa* cleared with a check t. 
Flower-wood Farms (#176) for $3, 500 on 1/28/63. 
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On 3/13/85, check #166 for $4,000 «u writtro to Citiisa’a Bank for "release deed 
Madison County*. James hcDoug* i * * signature. vo yet again allegedly signed by hii 
wifa. Suua. The data the check wan written, the Tucker— Saleh- McDoug* i account 
did not contain sufficient fund* , and tha account want into overdraft status of 
$<3,037 . 69> whan the check van fore* paid on 3/19/85. Ths account maintained an 
overdraft statue until 4/9/85, when a dapoait of $9,189.69 was received from 
Flowervood Fame (check # 193). Tha funds from Flowervood faro* xr« exactly 
enough to cover the existing overdraft, plus oover Tucker-tAith-KCDougal check 
# 169 for $5,664.73 which had baan written to Citiaen'a Saak of Marshall, 
Arkansas, on 4/1/85 bafora thara were aufficiant funds available to honor tha 
check. 


• On 3/11/85, First Mortgage, Inn. wrote check # S923 for $1,150 to Madison 
Guaranty Saving# and Loan. This chack was allegedly endorsed by Susan KcDougal 
for Madison Guaranty, and deposited to tha account of Tucker-Smith-McOougal the 
day before a $2,500 check written to Whitewater cleared the account, leaving a 
balance of $72.31. 

8133 liar Lnetancsa involving the riowervood Farms account have been previously evidenced 
through the example* uaed in conjunction with tha AcDougal’s personal checking account. 
Additional specific information oo activity in each of the c om bined accounts will be 
forthcoming in the chronology of events which follows. 

Tha extant of tha foregoing activities will substantiate this referral* a allegation! 
of check kiting betwe e n tha related entitle# ( "the combined companies "}, as well as 
transactions between XeDougal'a personal account and the combined companies. This 
refsrral will further allege that, due to the extende d pe rio^jaf t Lne- over~vhich these 
transactions occurred, these actions were probabryimown to some or all of tha 
principals of the combined companies. Xach of these principals appear on the witness 
list, aa there is insufficient evidence a* tAi« ties. as previously stated, to p r ove 
that they had knowledge of thee# activities. This range of events further serves to 
support the allegations of forgery, misuse of position, diversion of funds, and 
probable bank fraud as well aa conspiracy to defraud ^the institution on tha part of 
Jamas MeOcugal, Susan KcDougal and Lisa Xaepeugh. 

\ 

GIYX A. C aP aOWOL OCICAL AND C0MPUT3 ACCOUBT OF T32 SUSFXCTTD VIOLATION: (Css continuation 
sheet, if necessary. ) 

• Relate key events to documents and attach copiss of those documsnts 

For purposes of clarification, the following chronology of events is broken down by 
entity account, * nti In the.. case of James a Susan HcDougal, by individuals. 

James B. and Susan H. HcDougal,. MCfiL Account # 424 

1/28/8S Check # 577 for 813,181^07 was issued to Worthen Bank for principal and 

Interest payment oitva loen*^ Jamas KcDougal’ a signature appears to have 
be sc forged, or signed by an unauthorised party- on his behalf. There were 
insufficient funds In tha account that 'data check # 577 was written; - 
how e ver, the HcDougal *s received a "personal loan" of/" $14,000 from 
Flowerwood Farms, Inc. (check # 179 - showing an allegedly forged "Susan 
HcDougal” signature) on 1/29/15 >-J>e#pite the $14,000 ^loan* /deposit, the 
Check to Worthen Bank was force pald^. on 2 / 6/85," leaving tha account 
overdrawn $<4,116-97>, where it remained until 2/7/85 when a deposit of 
$ 5 , 11.7 . 04 was reoeived frua an unknown source. 

2/5/85 Check ' 0- 589 for #3,154.28 was issued to the Ut3. The check was allegedly 

signed by Susan HcDougal. On the date it wee written, tha account vea 
overdrawn by $<3,282. 00>. When tha check cleared on 2/19/85, the 
account* a overdraft statue increased to $<8,777.05>. As previously noted, 
the initial overdraft status on the account waa cauaed when chack # 577_ 
for 513,181.07 to Worthen bank was force paid. 
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2/19/85 


2/19/85 


2/20/85 


2/21/85 


2/22/85 


2/22/85 


2/26/85 


2/27/85 


3/1/8S 


/Check 4 611 for $95,562.62 was Lssued too Kadi son Guaranty Savings t Loan, 
for principal ancLintersstr paymente-on fivs McDougal related loans. This 
check cleared-" from loan proceeds of $3517502.80 deposited to McDougal *s 
account on 2/22/85. The proceeds wars designated "purchase and renovation 
of home" for the McDougals; hewerer , over $100,000 of the' proceeds wars 
ultimately diverted for tha purpose of bringing other debt currant. 

/ Check 4 812 for $$,659.17 was issued to Madison guaranty Savings 6 Loan 
/ for ifitarast on a McOougal related $85,000 unsacurad ccmarcial 


Again, the check cleared through the funds provided by 
ban loan. 


loan, 
procee d s from the 


a deposit for $1,000 was credited to the McDougal* e account; the deposit 
was check 4 181 free riowervood farms, allegedly signed by Susan McDougal, 
and deposited to their account whan it was overdrawn $<ll r 687 .09>. 

Check 4 615 for 5178,301.02 was issued to Madison Bank 6 Trust (formerly 
the Sank of Kingston) to payoff *#4 Settsvood Mortgage at' fulaakl Sank’. 
#4 Settsvood is tha address of tha MeDougal's new home. It is reccxnnandad 
that tha Pulaski Rank records be reviewed to verify this information. 

A deposit for $10,000 was credited to tha McDougal' a account; the funds 
coming from Madison Marketing check 4 238 payable to" Susan McDougal, with 
ho specific stated purpose* Prior to this deposit, the McDougal ’ s account 
was overdrawn S<8,612.05>. 

proceeds, in the fora of Cashier's Check 
deposited into the McDougal' s account. As noted, this 
stated purpose of purchasing and renovating a home. 

Check 4 616 for $4,500 was issued to Lorane McDougal, one of Jim 
McDougal *s relatives. This check did not indicate a specific purpose, and 
cleared through the funds provided by chhe^Toao proceeds. As the 

McDougal *e were contributing to the Clinton campaign fund during this time 
frame, it is recommended that a further investigation be undertaken to 
ermine the possibility that these funds wersx provided to Lorane 
McDougal for the possible purpose of making additional campaign 
contributions on behalf of the McDongals or Madison Guaranty. 

for $450 was Issued to Lorane McDougal. Again, there was no 
ose on the check, which raises the previously unanswered 
checks to Lorens McDougal were signed by Susan McDougal. 

Check 4 157 fbr $4,500 was issued to Madison Rank 6 Trust for interest on 
loan 4 3376. 72X. This check also claared from tha home loan pro ce eds, 
slier am* - - - 



for Other debt to over 


petting the 

< 100,000 

It appears that tha McDougal 's eacn kep t th eir own set of checks for their 
account #424, and would apparently write checks from which ever pad was 
available at the time. The number a on the checks frequently range all 
over the spectrum in a non-sequeatial order. 

# 158 for $8,250 was issued to JtoSrTf. Wlleon for •payment 
Wileoo's specific role in this transaction has not been defined, 
nor--hajr^ > the purpose of the "note* (loan) in question. Jim McDougal 
allegedly signed this check, which appears to be a fairly rare occurrence. 


3/10/85 Check 4 178 for $13,248 was Issued to Baynes Auto, with no specifically 
stated purpose, but would appear to be for the purchase of a car. The 
check is signed "Susen McDougal", but does not ap pear to be Susan,., 
McDougal 's alleged signature. This check cleared from the home loan 
pro cis ads. The same dey check 4 179 for $1,738 vss issued to Saynss Auto, 
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4/4/65 


4/9/85 


4/17/85 

4/18/85 


with no specifically purpow, and check #,180 for $13,250 wti 
written to a Mr. Char Is* 8r-cnson7~ ferno specifically stated purpose. All 
***** of these checks, totalling $28,236, Cleared from ths proceeds of tfw 
MeDougal ’ a home loan. 


3/10/85 


3/19/85 


3/29/85 


mo field shows 
subpoenaed to 


Check # 181 for $4,852 waa issued to ITT Kruse lnt.> tha a 
several loan numbers. It la recomended that records b» 

/ d at am in a tha nature of. and participant a in. thia loan* 

Madison Guaranty Savings Issued chack # 2104 for $30,J50 to James a. 
McDougal for “reimbursement for lease auto purchased for Loaning 
Department* . It ia recoaxaended that further investigation ha conducted to 
detsrmi na If thia waa re lmbu f a m ent for tha $14,980 in chacka written to 
Saynea Auto on 3/10, and poealbly tha $13,250 chack alao written on 3/19, 
to Charlaa Bxonaon. If thia ia the caae, tha chacka written on 3/10 
totailad $28,236, indicating that Jama* McDougal waa reimbursed for $2,514 
that ha did not actually spend. 

Chack # 676 for $11,000 waa issued to Quapew Tltla Company, with 00 stated 
purpose. Thia transaction would seem to indicate tha possibility of a 
formal real estate sale or closing of some type; possibly related to the 
purchase of tha McDougal* a hose, or related in some manner to tha $25,000 
\ transaction between Vhitevat er Development and Oasrks Realty (hxnpany. it 
is r e c dep en ded that the Quapaw Title Company and Oaarka Realty Company 
records be reviewed to assess tha purpose ,aT the $11,000 check from the 
McDoug&ls, and it* a potential relationship to Whitewater and Osarks 
Realty, if any. — 

Check # 688 for $3,000 was Issued to the Bill Clinton Campaign rand, and 
allegedly aigned by Susan McDougal. Tha account balance on the data tha 
check was written stood at $<7,897. 73>; when the check cleared on 5/3, tha 
overdraft status increased to 5<10,897.73»1 — The account balance remained 
at this level until 5/9 when $5,281.21 wso-darpoaited^froa an unidentified 
source. 

hack # 691 for $37,149.30 was issued to Zxecucax, Inc\, allegedly 
subsidiary of Madison Financial Corporation. The check did not state a 
specific purpose. When tha check was written, tha account had a balance 
of $34, 538., 78; the cheok cleared on 4/12 overdrawing the account by 
3<10 ,075.Q0>. Funds totalling the exact earns amount ware deposited into 
tha McDougal' • account on 4/22; tha source being s Madison Guaranty 
Savings SxjLoan-K counter chack for $37,149.30, allegedly signed by either 
Barry er Henry Ham ilton , with the notation *85 MS 380 ax.~. It is 
conceivable that McDougal purchased the car, and then sold it for the same 
amount two week* later* Bowever, when considered with the fact that a 
similar situation occurred with McDougal and Xxecucax 9 days later on 
4/18, the sale/purchase theory becomes increasingly implausible. 

1 wadv c: 

him^time 

# 697 for $29,209.30 was^issued to Xxecucar^ Inc. for a black 
Mercedes. Tha same amount was refunded— to— thar' McDougal * s account by 
Irecucar on 5/1/8S when their account waa overdrawn by $-c2t,812.94>. By 
-this point tha McDougal' s have evidently purchased, and either returned or 
sold>-t*o expansive oars ia s 10 day period of tims. It is recommended 
that these transactions be further investigated through the records of 
Xxscucar, Ine. to dsttrmiae that nature of this activity. 


A deposit of $33,000 wadv credited to the McDougal* s account; the source 
alas unidentified st this time, but research continue** 

to Xaecucar/^Inc. 


Check # 699 for $55,000 was issued to Flowerwood Farms; this was a “loan" 
to cover Flower-wood* a existing overdraft of $<50, 994. 17>, which occurred^... 
as a result of an $86,612.68 payment to Mart I eon Guaranty Savings a Loan on' 


4/19/85 
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4 KcOougal related loan. At the time the (55,000 cheek/ * loan* tc 

Ploverwood «u writtan, tha KcDougal’s bad $19, 429s, 50 La their account. 

. When tha check wu forca pa id on 4/23, tha KcDbugal's account waa 
overdrawn by $<38,077.a2> ~~ 

S/1/85 Check #-723 for $1,207,30 wa a issued to KadisonGuaranty for the April and 

Karch payments on KcOougal related loan # 1064. The account was overdrawn 
«7,897.73> whan ths check fores paid on 3/3/8S. Tbs and result of thia 
transaction appsars to bs tbs KcOougal ’a overdrawing thsir account, 
resulting in an unauthorised ’loan* from ths Association, in order to pay 
tha Association for their April and March loan payments? there appears to 
be little, if any, logic to these circumstances . 

S/1/85 Check # 704 for $S0 was issued to ths Democratic Party of Arkansas, for 

ths purchase of *2 Jefferson Jackson Day dinner tickets*. Tbs account 
balance was $<5,82 6. 3 6> when the check force paid. 

S/15/85 Check # 748 for $20,000 was issued to Madison guaranty for the purchase of 
Cashier’s Check # 2704. The remitter on the Cashier’s Chock was Xarth 
Mover 's, Inc., whose principal is J.w. Pulbrlght, former Senator from 
Arkansas . Fu Lb right endorsed the check "for deposit only to ftigga 
National bank* on 5/lfl. On 5/20, $20,000 was deposited into KcOougal ' a 
account which was overdrawn $<17,682.20> at the time./ The source of the 
deposit is undetermined at this time. It is recommended that Riggs 
national Bank records be reviewed to determine the, possibility thet these 
\ funds traveled from rulbright back to KcOougal^If ao, this transaction ia 
a\ likely candidate for possible check kiting ; 

5/16/8S A deposit of $8,370 was credited to__KcBougsJrJ-e— account^ which was 

overdrawn $<26,032,20> at the time. The funds came from Plowerwood Parma 
check # 204 for $190, Pembrook Manor check # 128 for $5,300, Greet 
Southern Land Company check # 126 for $180, Rolling Manor check # 212 for 
$2,400 and KcOougal 6 Associates check # 107 for S300. Each of the checks 
was designated as a ’loan" . / - — 

Check # 760 for $83,233.29 was issued to OnlOTKjIatiohal tank. When the 
check was written, the account contained $963/19. KcOougal borrowed 
585,000 from MOSL (loan # 2764), and the loan p r ocee d s were 'deposited into 
their account to cover the $83,233.29 check. However, when the check 
cleared on S/31, it was forced paid, leaving the account with an overdraft 
beleneexof $<4,096.03>. 


Whitewater Development Corporation, Inc., Account # 2301515 

Principals i James and Susan KcOougal 

Bill and Biliary Rodham Clinton 

12/7/84 The Whitewater account was overdrawn by approximately $<6,00Q>, when a _ 
deposit for $9,310 brought the balance up to $3,823.65. The deposit was 
made up of funds from' the accounts^of_the combined companies t Tucker* 

loith-KcDougal check # 1ML for $1,600, Rolling Manor check f 198 for $330 
and Pembrook Manor check #130 for $7,100. Mach check was designated as a 
•loan* to Whitewater, and each^gheck was allegedly signed by aither Susan 
McDougal, or Lisa Anspaugb eigaiasras Susan KcOougal .^ooce the deposit was 
credited, Whitewater issued check # l3T~for_t3^27^ TS to the Rank of Cherry 
▼alley, taking the account balance down to $167.47. 

1/4/85 Check^>>128 for $6,071.23 was issued to the 8ank of Cherry Valley. The 

check was signed 'Junta 8. KcOougal* (who had no signature authority on 
the account) allegedly by tuaan KcOougal, b as ed on the bandwriting. This 
check cleared the Whitewater account on 1/11 * the day aftac a deposit for— ... 
$4,660 was made to Whitewater by the combined companies accounts. 


OOblOb 
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1/10/05 

1/22/sy 


Whitewatsr received a cUpo.it for 54,660 from the combined company 
Account, of Rolling lUnor, Tucker Smith HcDougal, Flowerwood Tat m* and 
P«abrook Hanor, -bringing tire sc countr balance to 55,095.27. 

Qieck ^ 129 for 51,000 was i««ued to whitewatsr^Developnent Corporation, 
with th. notation "Acct 317.5". Thi. check cleared on 1/20/ the sane day 
that Tlowerwood Farm, iasued check 4 177 for 51* 000 to Whitewater, 
bringing the account balance up to 51,446.07. Without the benefit of the 
depo.it from Flowwrvood, the check written by Whitewater to the Bank of 
Cherry Valley would have been ineuf f icient. 


2/15/05 Check 4 132 for 53,000 wae iaeued to Chri. Wade (an appraiser, according 
to MC0L Board Xinntes), with no epeeific atated purpose. The check vai 
.igned "James B. HcDougal", allegedly by Susan HcDougal. Thia check 
cleared on 3/13, when the Whitewater account wae already overdrawn 
$<1, 891 . 03>, increaaing the overdraft to 5<4,891.03>. On the same data, 
there was a deposit made to the Whitewater account from the combined 
companies accounts, curing the overdraft. 


2/10/85 Check 4 133 for 51,625 was issued to Charlee X. Jam., "for accounting" 
services. The check was signed "Susan HcDougal", allegedly by someone 
other than Susan HcDougal. This check cleared on 2/21/85 putting the 
account into overdraft status by S<1,192.06>. The/ account effectively 
\ stayed overdrawn until 3/1 3, when three deposits (two from the combined 
companies and one from an undetermined source} totalling, $8,000 vers 
credited. The deposits were for 53,300, from the combined, accounts, 
52,500 from Tucke r smith HcDougal, and (3,000 from an unidentified sourcs. 
Siren the proximity of this deposit to the_S3*000-obee3TTnrTtten to Chris 
wade./lt is recommended that further rssearch be conducted to determine 
the possibility of wade "refunding" the 53,000 back to Whitewater, which 
could account for the "mystery deposit." 


2/21/85 


3/7/8S 


3/22/05 


Check 4 134 for 51,000 was Issued to Whitewater Development Corporation 
with the notation "Account 317.5*. The date the "cheek was written the 
account balance was $<1,192.06>, and when the 'check cleared oo 2/26, the 
xoverdraft statue lncrsaeed to S<1,906.93>. rvidence\ points to th© 
probability that the «SL Vhitewatar account was allegedly "swapping", or 
kiting, checks with a slater account at another bank, in order to maintain 
ascertain account balance. 

ChecJ^ #'' 1 ^ for 5650 wax issued to Charles James, again for "accounting" 
services this check cleared the account, t eking the balance to 5250.97 
on 3/22. 


. 4 137 for 52SyOOO was issued to Osarks Realty Company/ the purpose 
was not stated on the aback. This check wee signed "James 0. HcDougal, 
allegedly by Llea Xnepaugh, based on the handwriting. The date the check 
was written, Whitewater's account reflected a balance of 5258.9/7/ when the - 
check force paid on 4/i„ the sc count, wa s ov erdrawn by 5<34,470.9O>, which 
included a 515 overdrafts charge that was later rebated. /The account 
stayed overdrawn until 4/9 v wheo a 524,455.90 deposit wee received *roo 
rlowerwood Farms (check 4 lf*K. This deposit amount .-was exactly the 
amount of the overdraft, lass the"313 overdraft charge. Flowerwood Farms 
provided the funds from a 5135,000'~casbiera-'Check drawn on Stephens 
Security Bank of Stephens, Arkansas, which had previously been deposited 
to if a account . 


according to various Oklahoma, Texas and lew York newspaper reports from 
Hatch 1992, this could have b een the time frame in w h ich Whitewater was 
conducting transactions regarding the bouse that was allegedly purchased 
and subsequently sold by Ks. Clinton. It is reccmeeoded that thsrrr 
Whitewater and Oxarks Realty records be reviewed to determine the 
possibility of any existing relationship betwe en these two transactions, 
and the nature of any such relationship. If found. 


n n 
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4/9/65 A tirpoaic. of $24,435.90 wai credited to WhitWtttr'i account. \a 

previously noted, til* fund* cum from Flovervood ram chock 4 194. 

4/19/65 Chock 4 138 for $30,000 wo* issued to Jaoea 8, KcDougsJL with tha notation 
"loan repayment". When tho chock wo* writ ton', the account balance uaa 
$270.13; whon tho chock fore* paid, tho accent waa overdrawn by 
|<2jr,744.*7>. This ehock was signed "Susan HeDougaX”, allegedly by Lisa 
Aarpsugh. Jaaoa McDougsl endorsed this $30,000 chock to Xarth Movers Inc. 
<J. V. FuLbright ) , who in turn endorsed it to Madison Guaranty for tha 
purchase of a Cashier's chock, drawn fra* MCXL account 4 7001312, 
transaction 4 7801. Research to locate tho film of tho Cashier's Chock is 
. j continuing . 


4/29/85 <2ieck 4 139 for $17 was issued to tho Arkansas Director f inane • 

kdmLni.rtrst.ioe for tho 1985 corporate franchise tan. The check was signed 
"Saean MeDougel", allegedly by Lisa Anspaugh. 

4/30/85 A deposit for $30,000 was credited to Whitewater's account. Tha funds 
wars provided by Madison Financial Corporation, but do purpoao was stated 
oo the check. This deposit brought tha Vhitewatar balanca f roc 
$<29, 744. B7> to $255.13. It is recoemended that the records- of Madison 
Financial Corporation be reviewed to determine the specific business 
purpose of the funds remitted to Whitewater Development. Tha check from 
Madison Financial was signed by MGSL Chief Financial Of fleer, Greg losing , 
who was also responsible for creating tha previously referenced “Reserves" 
spreadsheet <see referral ruzxnary ) in which a^l0/85 $30,000 "engineering 
survey" fee was to be charged to (or reserved from) Whitewater 
lo paen t . 



Tucker- ami th-Mc©oug el, MCSL Account t 2301353 
Princlpalsi James 8. McDougal 
Jim Guy Tucker 
Stephen A. Smith 


1/22/85 


2/7/85 


2/14/85 


2/17/85 


OftsS lo 
McDbuga 


; 4 151 for $3,894.48 wee issued to First Commercial Sank for interest 
v a loan. The eheek was signed "Jaaes 8. Kc0ougal"V allegedly by Susan 
gal. Jaaes McOougal does not appear on the signature card as a 
signatory on this account. The date the check was written, the account 
baliiace^did not contain tnffleient funds ; when the check cleared on l/28 r 
the account^ was overdrawn $<2,9S3.00>. The aaaa day, Flowerwood Fans 
sad* a $3* 500v" loan" (check 4 176) to Tucker Smith MeDoogel, allegedly for 
rhs purpose of covering the overdraft. 

Check 4 152 fbr $3,000 was issued to Jaaes B. McOougal as a "personal 
loan”. The eheek was allegedly written and signed by Susan KcDougal. This 
check was depositedvto MdSougal * s account along with a check f roe Kadlsoa 
Financial Corporation for $T>137.04 noted as "salary" on the deposit slip. 

Check 4 163 for $300 was issued tfT'JaSOTT'TfcOougal for "petty cash.” 
This cheek was also allegedly^writtea and signed by lusarM5COougal. 

check 4 164 for $1,600 was issued' to Charles X. James' for "accounting" 
services. The check was signed "Bunn-McOougal^lLllegedly by someone 
other than Ms. XerDougul, and appears to be the signature showing on tha 
"'actual'JIOSI. signature eard. As previously noted, the signature on the 
MC8£ account signature card ie not believed to be that of Susan McDougal. 


3/11/85 A deposit of $1,150 waa credited to the Tucker Smith KcDougsi account; 

according to the deposit slip, the funds were related to "Robert 
Armstrong". Howev e r, the chsck was actually payable to Kadlsoa Cueranty-^- 
Savings, endorsed on behalf of Hadlsoa Ouaraaty, allegedly by Susan 

McDougal, and subsequently deposited to the Tucker Smith HcOougel account. 
This deposit was made one day prior to the clearing of Tucker Seith 
q McDougal check 4 145 for 47 «nA — — w ’ - * “ ' ‘ 
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3/12/85 


3/12/85 


4/1/85 


Check # 165 for $3,500 w«* L» sued to Vtiitavittr Development. This check 
• long with checks— from the other combined companies accounts totalling 
S3, 300, mt« deposited to Whitewater on 3/12, curia? «c overdraft of 
S<4 , 091. 03> The overdraft statue in the Whitewater account wu caused bv 
the force pay of chock 4 132 for $3,000 issued tov Chris Wade 

Chock 4 166 for $4,000 «a issued to Citizens Bank for 'rtlaaia deed in 
Hadieon County*. Thia chack waa signed "James a. McDougal*, allegedly by 
Susan KcDougal. Tha data tha chack was written, thare vara insufficient 
funds in tha Tuckar Smith McDougal account; tha chack claarad oo 3/19, 
overdrawing tha account by S<3,927.60>. Thla overdraft situation existed 
for three weeks, until 4/9, at which time a deposit of $9,189.69 was made 
into tha account by chack 4 193 from flovwrwood farms. Tha difference in 
tha deposit amount and tha new account balance, $5,664.73, wee exactly the 
amount necessary to cover Tuckar Smith HcDougal chack 4 169 for $5,664.73 
to Citizen’s Sank, written on 4/1 whan the account was etill overdrawn. 

Check 4 169 for $5,664.73 was Issued to Citiaen'e Sank of Marshall, 
Arkansas for payment on "notaa 40071190 and 00031484*. The status of ths 
ac c ount at thia time waa sufficiently discussed in ths foregoing Tuckar 
Smith McDougal transection dated 3/13/8S. 


flows rwood 
Principals \ 

L2/11/84 


Farms, Inc. MCSZ, Account 4 2301361 
Undetermined at thia time 

Check 4 170 for $8,000 was issued to James-l^-McSougxn At~the time this 
check>vas Issued, the McDougal'* account was ovsrdrswn by $<4,095,39>. 
This deposit from flovervood brought the balance up to $3,904.61 



1/10/85 


1/24/85 

1/28/66 

1/28/85 

1/29/6*^ 


Check 4 172 for $1,430 was issued to Whitewater Development as part of a 
$4,660 deposit. Tha funds from this dope ait wars allegedly used to cover 
Whitewater’s check 4 128 for $5,071.23 to "the 8ank-of cherry Valley. 


check 4 173 for $6,202.26 was issued to firsts Cocmegclal a*nk for 
'interest on acts 4 00003618 s . Ths check was signed-, s James f. McDougal* 
allegedly by Susan McDougal. Ths date the check was vrittan, the account 
contained a b alan c e of $866.74. How e v e r, on 1/23 a $28,500 deposit wee 
credited, to the account, received from Bill Henley (brother-in-law of 
Susan McDougal ) allegedly for *20 acres in Pulaaki County*. The check for 
$6,202.26 cleared the rlowerwood account on 1/25. 

X \ 

Check 4 175 for *3,500 was issued to James 8. McDougal. Thia check was 
par-t of a $4, 675.41' deposit to McDougal ' a account. 


\ 


Check 4 176 for $3,300 was. issued to Tucker Smith McDougal for the alleged 
purpose of covering the existing Tucker Smith McDougal overdraft. Thia 
check was allegedly signed by ~ 


ras Issue 


Check 4 177 for $1,000 was issued to Whitewater Developments a "loan* to 
cover Whitewater's existing o v erd raft. This check was allegedly signed by 
Susan HcDougal. 

Check 4 179 for $14,000 was Issued to James P. HcDougal as a "personal 
loan This check was signed "Susan HcDougal*, allegedly by someone other 
than-Susan HcDougal. The loan was allegedly intended to cover a 
$13,181.07 check written on HcDougal’* account to Worthen lank; ho 
tbs check was force peid, end HcDougal * s account was overdrawn. 


Check 4 182 for $1,500 was issued to Crest Southern Land Company, 

designated as a "loan.* The same day, check 4 184 for $500 was issued tor’ 
HcDougal £ Associates, also dasignated as a 'loan. This check was signed 
'Susan HcDougal*, allegedly by Lisa Anspeugh. 


3/12/85 
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4/1/85 



/ 

4/3/8B 

4/3/8S 


Checx 0 188 foe $11*763.11 wu issued to International Paper Realty 
Corporation as a principal, and tntareat payment on a not a. The chaek waa 
signed "Susan Hc0ouga±*7r xlIegedTy^by aooaoM other than Susan HcDougal. 
Thera was a balance of $1*550.91 in the account the data tha check vu 
written j^however* a $135,000 depoalt wee received and credited prior to 
thia^ check clearing. \ 

Check 0 189 foe $53*053. 41 wee issued to first commercial Bank to ‘pay off 
commercial loan*. funds for thin check ware derived free a $135*000 
dapoait to Plowervood’e account tha aaaa day. 

A dapoait of $133*000 waa credited to tha flowervood account from a 
Caahleri Chack drawn on the Stepheoa security Bank of Stephens* Arkansan, 
funds from this deposit ware remitted from Plowervood tot 

• uadis on Guaranty for $3*000* check # 192 (further reeearoh into the 

possibility that this was a campaign contribution has previously 
been suggested) 


check 0 193* allegedly to cover 



Tucker Smith HcDougal for $9*189.69* 
an existing overdraft. 

Whitewater Development for $24*455.90, check 0 194, allegedly to 
cover tha overdraft caused by Whitewater's check for $25*000 to 
Ozarks Realty. 


PLrst Cocnercial Bank for $33 *053. ,4 
HcDougal related loan payoff. 


international Paper Realty for $11*763.11, 
payment 


check 0 189* allegedly for a 


check 0 188* for a loan 


4/4/85 

4/9/85 

4/9/895 

| 

4/17/13 


Madison Guaranty Savings and Loan fot-^86, 612. 68* check 0 196* 
allegedly to pay off a HcDougal related loabv^Thia check overdrew 
the account by $<50*994. 1A>* which was subsequently covsred by Jams* 
B. HcDougal * • check for $55*000* which o ve rdre w HcDougal' • account 
by $<28*077. 8> \ 

Checked 192 for S3*00O was issued to Kadleon Guaranty laving; there was no 
speoifidv puxposs stated on the check. As previously noted in this 
referral * xt was recoenended that further research be conducted into the 
disposition af these funds to determine the possibility that this was an 
eddit ionalxC smpe ign oogtributi on , given the time frame involved. 

Check 0 193 fbr $9>189.69 was issued to Tucker Smith HcDougal* allegedly 
for the purpose of covering the existing overdraft Lb the Tucker Smith 
HcDougal account * N es well as covering the yet outstanding Tucker Smith 
HcDougal check 0 16t for I 5> 464. 73 to Citixen* s ~ 


allegedly 
cheek was 


I . 

Check 0 194 for $24, 455. tD^ae usued to^irhXtewmter Develop 
to! oover Whitewater's overdraft* as previously noted. This 
signed "James I. HcDougal"* allegedly by Lisa Aaspaugh. 

Check 0 196 for $86*612.68 was is sued^toJtadisop, Guaranty Savings 6 Loan 
for ^principal and interest" on HcDougal related loan 0 1391. This check 
-nyerdkew the Plow s gwood account by $<30*994. 18> when it was force paid. 
PujodeL^td^LLlegedlr cover this overdraft were provided by check 0 699 for 
$35,00^ffcoa James B. HcDougal ’ a account. A a noted in prior tr an sa c tion 
analyses* the $33,000 check fra Kcdougal overdrew his account by 
$<28*077. 82>. This transaction provides a blatant example of the check 
kiting alleged in the summary of the referral. 


n 
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s/16/35 

/ 


Check $ 204 for $190 was Hayed to Jams a. KcDougal as a -loan * -hi 
ch»c* waa part of- e-dspo* It froa-the combined account* totalling* $8 37C 
which want into McDougal** account at * time whan it waa overdraw 

$<26, Q*r.2Q> ^ 


Of the combined ccapuiti account*, flcvervood 7a ms, Inc., Whitewater Dsvelopaan- 
Corporation, Inc., and Tuckar Smith McDougal, in conjunction with the personal accoun* 
of Jama B. and Suaan H. McOougal, wars tha moat actiT* and egregious contributor* tc 
th# alleged om draft and check kiting actiTitiaa. Although the other entitiaa, 
(Toiling/ Manor, Inc., Peebrook Manor, Inc., Crest Southern Land Company, McDougal i 
Aa sociates. ate.) contributed a significant share of tha ’camined ccapaniaa' dapoaita 
and 'loans’ between tha various account*, tha rpacifica ragarding their activities have 
been emitted for tha purpoaaa of bravity. Individual transact ion information for tha 
’combined companies’ accounts during tha 12/34 - 5/35 time frame can ba found in tha 
attached da tab* a a raport, which outllnaa the dataa, transact ion types, check number a, 
payee, payor and deposit rscipianta. Thi* database has been individually sorted by 
darts, dollar amount, payee, payor and deposit recipient in order to facllitat* ongoing 
research and further investigative activitia*. 


• Zxplaln who bane fitted, 
how. y 

\ 


financially or otherwise, from tha transaction, how much, and 


Those who allegedly stood to gain tha most benefit from these- numerous and questionable 
inter— account transactions, ware tha principals of tha- combined entities^ Jams and 
Susan McDougal, Lima Annpaugh (who is a principal in Designer Construction and 
allegedly Madison Marketing, as well as an alleged— busidaess'-Xsicelatii of Jim Guy 
Tuckax), Bill and> Sillary Rodham Clinton, Jim Coy Tucker, Steve smith, and any other 
principal* aa yet unidentified. The overdraft* and ’loan* transactions , or alleged 
che c k ’swapping* and kiting, b e tween the combined companies account* ensured that loan 
payments and other corporate obligations were mat, thus clearly beoefitting tha 
principals of each entity. - — ^ 

In addition, the McDougal** stood to gain extensive financial baaefit by utilising 
these varioua shell companies aa a vehicle through which to channel funds from Madison 
Guaranty, through Madison financial and it's subsidiaries, into personal account 
of Jam* and Buman McDougal. 



To data, no explanation haa bean given by any suspect 


furnish any explanation of tha transaction pr ovided by any other parson. 


\ 


Mo explanations of these transactions hare- bee n pr ovjdad'by erryooe other than the 
Investigator at this tim. v 


« rural sb any evidence of cov e rup by the suspect, er^svldenes of an attempt to deceive 
federal or state examiners or others. 


This entire, series of transactions by and between the combined companies and their 
accounts is be in* alleged as an effort by the McDougal* a to 'smokescreen' the flow of 
funds from Madison Guaranty and it's subsidiaries, into tha various entities owned and 
operated by the McDougal *• and their business associates. 


• Indicate where the suepected violation took place (e.g., main office, branch, other). 

These violations collectively took placs at the Marti son Cuarantv — * * 

offica at 16th and Main In 
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• Riconwnd any fUrthar invest igation that might. &i«Ut law anforcsmsirt in fully 
axamining tha potential vtolitioo.___— — ___ 

Individual rscaamandttions have baan aotad within tba transactional analyses throughout 
tha body of ths refarxsl. Bo«sv * r, it should bo raitarstad'-that cartsin individuals 
on tha witnsasxliat should ba extsasively JLrrtarriawad with regmrd to thair knowledge 
of tha activities bet wee n tba combined ** and thair accounts. 

7c. Indicate whether tha suspected violation appears to ba an iaolatad incidant or what her 
it raiataa to othar transactions. (Explain) 


Voi this violation was not iaolatad, bet rsthar ongoing ovir a par iod of thraa or acre 
years, poaaibiy asking a significant contribution to tha failure of tha institution. 


exclusion or nrronOLfiov nun tss rztzrjuli 


Has any partinaat information baao axciudad from this rafarral as s rasult of any lagal 
or' othar restraint? 

_____ ms X Ho If so, why? 

/ 

Hava tha axciudad information or documents baan seg r sgated for latar retrieval 7 
Isa I *o 


HOTli SOI TO 


EXHIBITS , TEXT ¥Hl S3 fXLFTXD TO 


v,s. inoin r i 


HAS SUSPtCTXD mi7ID01L($] HADE ANY ADMISSIOHS? 

X > 

Isa Xx. Ho If so, who? 



In addition to tha for agoing witnesses, it is also reconamndad that tha following 
individuals ba interviewed with raspact to thair knovledgei 


Rirby Randolph - former racaptioaist at SCSI., and racipiant of all monthly rt sternest 
on ths combined companies accounts in iiau of mailing; also tha wife of R. 0. Randolph, ■ 
a KcDougal businass associate and frequent depositor to various combined companies 
accounts. 
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R. 0. Randolph - former HcOougal Crusi_Qss» aaaociste; allegedly iirrolwed with i«v«ra 
of the combined eoopaniea. 

Bonnie Ctocheron - currently employed by NCSL’c luccunr entity, central Bank enc 
Truet. Forotrly involved in administration at the Aeeociation; allegedly knowledgeable 
regarding tha institutions Demand Deposit Accounts and their holders. 

X 

Charles X. Just - accountant for the combined compeniee, and registered agent for 
Whitewater Development Corporation. 

/ 

11. DISCOVXXT AJTD AXPORTIBCi 

a. Who discovered the suspected violation and when? 

Investigator; in Key 1992 


b. 


Baa the suspected violation been r eported to tfa< 
Yes No Not Applicable 


• Board of Directors? 


By whoa and when? 


Not Applicable 


Has tha Board of Directors taken action? 
fas _____ No Not Applicable 

If- so, what and when? Not Applicable 

Has \he suspected violation previously been" 
enforcement, or to any federal or state supervTsoiY^agency? 


local law 


, TesX _ 
Agency j 


No 


If Tea, 

Agent; 

(— Address; (Clty/State) 
Telephone Number; 


a. Amount of Lose known; S 

b . Rest itutioa by ; 

In the amount aft S 

c. la am of Applicable Surety Bond Company; 

d. Amount of Bond* f'v 

e. Amount of deductible i\S 

f. Was claim filed? X Tee _____ No 

g. Settlement by Surety Compact S 

h. Total restitution and settlement to date; 

i. Net Loss; (After subtracting 
settlement) S 

j. Is additional loss suspected? 

(If yes, explain) 

The attars of the transactions identified 
additional losses under further investlgat 



Undetermined at this time 
Not Applicable 
Not Applicable 


Not Applicable 

of restitution or 


this referral could lead to 


SSs-thv suapected violation had a material Impact on, or otherwise affected, the 
f inanciaX souadneee of the institution? If so, please explain. 

Tee; the activities identified and alleged within this referral could have 
contributed to the failure of the institution. 


3478 


OCT g ‘92 16:01 FROM US ATTORNEYS OFFICE 


PAGE . 022 


UADOON OUAAANTT SAVINGS A LOAN 
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OTTSR Of X36I9TA2TCX1 


Tha LmHrlduaJ.« listad baloa axm/will b« authorised to discuss tills rafarral wlt.‘ 
appropriate law enjforcanaat officials and to uflst in locating or axplaiaing ***'■ 
docuMnti pertinent to tills referral, prorided that costa ct is first sade with i 


r: " —.•==& 

^1' sT^WiinF^rrwff^^ 

Laa O. Ausen/Oepartaant Head/ Criminal Inrsstlqstloos/XCCO 

f816) 531-2212 1 

L. Richard Iorio/Pisld Invertigatiooa Of f icar^RCCO 

(816) 531-2212 






14. 


FORM PMPAMS SI: 
Position: 

Ag en cy/ Institution: 
Tolaphon* Xuo^er: 
Dstsi 


Laura Jaan Law la 
Criminal Investigator 
Resolution Trust Corpormtloo 
(816) 968-7237 
August 31, 1992 
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ME10RAHDUK TO: John C. Xa«nay 

Acting Assistant Attorney Ganaral 


fRCM: 



Douglaa N. rraxiar^nA"' 

Asaoclata Daputy Attorney General 

Recusal by the u.s. Attorney’ • Office 
for the Eastern District of Arkansas o. 
Resolution Trust corporat ion Referral 


The attached recusal package if fo: 
and racoasendXtibn. Thank*. 



or your riviiv 


Attachment 



001484 


GAC 000393 
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( 


U.S. Deparrmt^~~ p Justice ' . 7 -* 2 
Office of the Associate Aaomey Genepi/'T 



\ 


\ 


This memorandum will confirm prior discussions J had with 
Irv Nathan Regarding any pending matter dealing vittf Madison 
Guaranty Savings and Loan or Mr. & Mrs. James McDcugal. l v an 
recusing myse\f from any matter regarding th Ns - 

Upon further x thought and consultation with David Marcolis, I 
believe that the Office of the Associate Attorney General’should 
be recused on any of these matters, and I will instruct my staff 
that we are all recused; even though it is very unlikely that any 
of them would be contacted or consulted. 


cc : 


Irv Nathan 



000917 


Reev'd By - - 


GEMcO 


0 1 b S 4 3 
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Ih, I I :« :ii ■ ■: 

Sknkos & Coleman 


Tlu^»JoreC Skt4.ii* 
Rond v Colem.in 
George | Oeipieiie, Jr 


— GrtOTClU I i>t 
125 Wrtl C.i|'itit! 1 
l.lllle Uik l> ArL.nio.in ' 


oOll C-ll 


TVlovoj'u 
n, II) 


September 20, 1993 


VIA HAND DELIVERY 

7 y 

Ms. /Paula Casey 
U. 5. Post/Office & Courthouse 
60 d West Capitol Avenue 
Little Rock, AR .72203 


Re: David Hale 


Dfear ?aula: 

II I 

1 Apparently we are not going to achieve anything further on 
plea negotiations in this case at the present time. Time is 
becoming a precious commodity. While we do not feel that the 
Government should proceed with an indictment against-David- Hale , we 
would Suggest that any return of the indictment be sealed bo allow/ 
th<^ sicies further time to negotiate a dif f icult ^situation. 

Yours^truly t 



r Mr. Fletcher Jackson 
Mr. Mika/Johnson 
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I ‘ruft'ti Suites AlUinu-v 
L’iVitem Dtunci oj ArLu^is 


Pmt Office & u 1229 
Unit Ruik. A* ianuu 7220J 


September''20 , 1993 


hndy Coleman 
Attorney at Law 
3200 T£BY Tower. 

425 w/ Capitol Ave. 

/Littye Rock, AR 72201-3439 

Dear 




Randy : 

Earlier today I phoned you and requested that you provide a 
prolffer of any information your client wished to bring to our 
attention. You have responded by letter dated this date in (which 
youl indicated that you did not believe we will achieve anything 
i further in plea negotiations. As you acknowledged, your letter) 
/as in response to our earlier phone conversation. 


Our position is as we have stated to you before, that is, /we 
are fully interested in all information your client has to- off^r. 
B'ecaiise of his significant involvement in criminal activity, it 
is unacceptable to us to grant him immunity. We are willing ia 
prqvid'e your client with a motion authorizing reduct ior/ of / 
sentence for substantial assistance upon his plea of ^guilty t/o a 
felony charge of fraud and his providing the substantial 
assistance. Of course to date your client has offered no 
tangible information on which any such arrangement could yet be^ 
made. My understanding of your letter is that he chooses not to 
do so at time. I 

We see no reason not to proceed with the presentation of our 
case to the grand jury and our other normal process of handling 
grand jury matters. Should the grand jury decide to indict your 
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client we will remain ready to listen to any proffer you or your 
client ' have to offer and go forward on the basis that we have 
outlined above. — 

^ ^ Sincerely", 


PAULA J. CASEY 

ed States Attorne 

By MICHAEL^ D. JOHNSON 
First Assistaqt/Chief , 
Criminal Division 




\ 
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